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OITY   OF   NEW   YORK 

AT  GENERAL  TERM. 


BROWN  &  BROTHERS,  PLAnrriPFS  and  Res- 
pondents, V.  SAMUEL  W,  TORREY,  Defend- 
ant AND  Appellant. 

manufacturing  corporatiok       liability  of  its 

STOCKHOLDERS,  Ac,  &c. 

A  stockholder  claimed  to  be  liable  for  debts,  &c,,  who  has  him- 
self signed  the  note,  which  is  the  subject  of  the  action,  as  an 
officer  of  the  company,  is  estopped  from  setting  up  a  want  of 
power  in  the  officers  to  make  the  note  (Moss  v,  Averill,  10  Nl 
T.  459), 

The  act  of  1853, — providing  for  the  purchase  of  property  by  the 
issue  of  stock  for  the  same, — does  not  change  the  effect  of  the 
law  of  1848,  as  regards  the  filing  of  the  certificate  of  the  pay- 
ment of  the  whole  of  the  capital  stock.  The  same  requisites 
as  to  verification  of  the  fact  and  public  notice,  are  necessary, 
of  the  fact  of  the  issue  of  paid  up  stock  for  property,  in  order 
to  relieve  the  stockholder  from  liability. 

The  creditors*  rights  are  not  affected  by  a  contract  between  the 
company  and  its  president,  of  which  they  had  no  notice  or 
knowledge. 

Before  Curtis,  Ch.  J.,  and  Speib,  J. 

Decided  January  2,  1877. 
Vol,  X.— 1 


BROWN  V.   TORREY. 


f 


Opinion  of  the  Court,  by  Cuiitib,  Ch.  J 


Appeal  by  the  defendant  from  a  judgment  entered 
upon  the  rei)ort  of  a  referee. 

a.  W.  HawJcesworth^  and  B.  C.  Chetwood,  for  ap- 
pellant. 

JE.  NeWj  for  respondents. 

By  the  Court. — Curtis,  Ch.  J. — ^The  defendant  is 
sued  as  a  stockholder  in  the  Sewing  Machine  Engine 
Company,  to  recover  the  amount  of  two  promissory 
notes,  made  by  the  company  and  delivered  to  the 
plaintiffs,  in  payment  for  goods  sold  and  delivered  to 
the  company  by  the  plaintiffs.  The  notes  were  signed 
by  the  president  of  the  company,  and  also  by  the  de- 
fendant as  its  treasurer,  and  made  payable  to  the 
plaintiff's  order,  and  dated  May  18,  1874.  The  goods 
for  which  they  were  given  were  sold  and  delivered  to 
the  company  between  January  16,  and  April  15,  1874. 
This  action  was  commenced  September  26,  1874.  The 
defendant  became  a  stockholder  and  treasurer  of  the 
company  in  the  autunm  of  1873,  and  continued  so  until 
after  the  notes  in  suit  were  given.  Judgments  were 
recovered  on  these  notes  against  the  company  in  Sep- 
tember, 1874,  and  executions  were  issued  and  returned 
unsatisfied. 

The  certificate  of  the  payment  of  the  whole  of  the 
capital  stock,  required  to  be  made  and  recorded  in  or- 
der to  exonerate  stockholders  from  liability,  pursuant 
to  the  requirements  of  sections  10  and  11  of  chapter  40 
of  Laws  of  1848,  was  not  made  and  recorded  until 
October  18,  1876, — ^more  than  a  year  after  the  com- 
mencement of  the  present  action. 

The  defendant  urges,  that  no  authority  is  shown  in 
the  officers  of  the  company  to  make  the  notes  ;  but  as 
he  himself  signed  them  as  treasurer  of  the  comi)any, 
and  thus  held  them  out  to  the  public  as  valid  securities. 


BROWN  tJ.  TORREY. 


Opinion  of  the  Court,  by  Cubtis,  Ch.  J.^ 


he  is  estopped  from  now  setting  up  a  want  of  power  to 
execute  them  (Moss  v.  Averill,  10  iV^.  T,  449). 

The  defendant  further  claims,  that  the  certificate 
required  to  be  made  and  recorded  by  the  act  of  1848, 
was  not  necessary  in  this  case,  and  that,  where  the  trus- 
tees of  a  company  proceed  to  purchase  property  and 
issue  stock  therefor,  and  comply  with  chapter  333,  sec- 
tion 2,  Laws  of  1853,  in  that  respect,  a  certificate  is  dis- 
pensed with,  but  the  facts  should  be  stated  in  all 
statements  or  reports  made  by  the  comi)any,  and  that, 
if  that  is  done,  the  stockholders  are  not  liable. 

In  an  annual  report  dated  July  10,  1873,  it  is  stated 
that  stock  to  the  full  amount  of  the  capital  was  issued 
as  full  paid  stock,  for  the  use  of  certain  patent  rights, 
under  which  the  comimny  operated.  This  was  not 
verified,  except  by  the  secretary,  and  was  never  re- 
corded. 

This  cannot  be  construed  into  a  compliance  with 
the  statute,  as  it  fails  in  both  the  requisites,  the  verifi- 
cation, and  the  public  notice,  required  of  the  certificate, 
and  would  be  of  no  use  for  the  protection  of  the  public, 
and  accomplishing  the  object  of  this  provision  of  the  law. 
The  act  of  1853  did  not  change  the  effect  of  the  law  of 
1848  as  regards  the  tiling  of  the  certificate  (Boynto  «. 
Andrews,  court  of  appeals,  not  yet  reported). 

The  defendant  excepts  to  the  finding  of  the  referee, 
that  the  whole  amount  of  the  capital  stock  had  not 
been  paid  in.  It  becomes  unnecessary,  in  the  view 
taken  of  the  case,  to  consider  this  question  of  fact,  but 
the  evidence  appears  to  sustain  this  finding  of  the 
referee. 

The  plaintiffs'  rights  are  unaffected  by  the  contract 
between  the  company  and  its  president,  as  they  had  no 
notice  of  it.  The  plaintiffs  had  the  right  also  to  sue 
Place  &  Co.,  the  indorsers  of  the  notes,  and  who  also 
acted  as  agents  in  the  purchase  of  the  goods,  without 
disclosing  the  name  of  their  principal  at  the  time. 


KOHNER  V.   HIGGINS. 


Statement  of  the  Case. 


The  certificate  of  the  county  clerk  that  no  certificate 
by  the  company  was  on  file,  or  recorded,  was  compe- 
tent (2  B.  8.  [Edmonds'  Ed.]  573,  612,)  and  the  fact  was 
also  proved  by  the  testimony  of  a  witness. 

There  are  other  exceptions  in  the  case,  but  none 
that  call  for  the  reversal  of  the  judgment. 

The  judgment  appealed  from  should  be  affirmed  with 
costs. 


Speib,  J.,  concurred. 


MARCUS  KOHNER,  Plaintiff,  v.  SUSANNAH 
A.  HIGGINS  ASTD  JOHN  O.  HIGGINS,  De- 
fendants. 

CONTRACT  FOR  EXCHANGE  OF  REAL  ESTATE. 

In  a  contract  between  parties  for  the  exchange  of  real  estate,  where 
each  party  covenants  to  take  property  subject  to  a  mortgage  of  a 
specified  amount,  '^and  to  give  a  good  warranty  deed  with  full 
covenants,  and  free  from  all  incumbrances  except  the  mortgage 
specified,"  a  tender  of  a  deed  by  one  party  that  contained  after 
tlie  habendum  clause  the  following  words,  ^^  subject,  however, 
to  a  mortgage  (describing  the  same  fully)  which  said  mortgage, 
with  the  interest,  &c.,  the  party  of  the  second  part  herein/ and  by 
the  acceptance  of  these  presents  assumes  and  agrees  to  pay,^^  is  not  a 
fulfillment  of  the  contract.  It  is  clearly  a  departure  from  the 
provisions  of  the  contract,  for  it  places  the  party  to  whom  it 
was  tendered  in  a  different  position  in  respect  to  the  payment 
of  the  mortgage  than  if  the  deed  bad  simply  conveyed  the  prop- 
erty subject  to  it,  and  the  party  offering  such  deed  was  left  in 
the  position  of  having  made  no  tender. 

If  a  party  from  bad  faith  or  any  other  motive  or  cause,  tenders  a 
deed  that  openly  or  covertly  varies  in  its  terms  from  that  called 
for  by  the  preliminary  contract,  the  fact  that  the  vendee  may  not 
discover  it  or  may  not  specifically  point  out  the  objection,  when 
so  tendered,  does  not  place  the  party  in  any  better  position  than 
if  the  objection  had  been  made. 


KOHNER  «.  fflGGmS. 


Statement  of  the  Case. 


In  a  contract  of  this  character  the  covenants  are  mutual.  The  act 
to  be  done  by  one,  is  the  consideration  for  the  act  to  be  done  by 
the  other;  and  consequently  neither  can  maintain  an  action  for 
non-performance  against  the  other,  until  he  has  performed  or 
offered  to  perform  his  part  of  the  contract  (Morris  v.  Sliter,  1 
Den,  59;  Williams  v.  Healy,  8  Id,  363). 

Before  Curtis,  Ch.  J.,  and  Speib,  J. 

Decided  January  2,  1877. 

In  this  case  the  complaint  was  dismissed,  and  the 
exceptions  were  ordered  to  be  heard  in  the  first  in- 
stance at  the  general  term.  The  action  was  brought  to 
recover  damages  for  failure  to  perform  a  contract  for 
the  sale  and  conveyance  of  real  estate  situate  in  the 
city  of  New  York. 

The  plaintiff  and  defendants  entered  into  an  agree- 
ment, dated  March  18,  1874;  whereby  the  plaintiff 
agreed  to  sell  to  the  defendants  a  certain  house  and  lot  in 
Sixty-first  street,  for  the  sum  of  twenty-eight  thousand 
dollars,  which  the  defendants  agreed  to  pay  as  follows : 
to  take  the  property  subject  to  a  mortgage  of  sixteen 
thousand  doUars,  and  to  give  for  the  balance  a  house 
and  lot  on  Fiftieth  street,  subject  to  a  mortgage  of  six 
thousand  five  hundred  dollars,  "and  to  give  a  good 
warranty  deed  with  full  covenants,  free  from  aU  in- 
cumbrance, except  the  mortgage;"  and  the  plaintiff 
covenanted  "  on  receiving  such  payment  at  the  time  and 
in  the  manner  mentioned,"  to  deliver  a  deed  of  the 
premises  in  Sixty-first  street,  free  from  all  incum- 
brances except  the  sixteen  thousand  dollar  mortgage. 

The  plaintiff  in  his  complaint  alleges,  that  he  duly 
tendered  a  deed  in  pursuance  of  such  contract,  of  the 
house  and  lot  in  Sixty-first  street,  and  demanded  of  the 
defendant  a  deed  of  the  house  and  lot  in  Fiftieth  street 
in  pursuance  of  the  contract,  but  that  defendants  could 
not  give  such  deed  in  consequence  of  certain  covenants 
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and  restrictions,  to  which  the  property  was  subject,  and 
by  reason  thereof,  failed  to  perform  their  agreement. 

The  answer  denies  the  tender,  and  alleges  that  de- 
fendants were  ready  and  willing  to  complete  the  con- 
tract, and  tendered  a  deed  in  conformity  with  the  same, 
which  was  refused  by  the  plaintiff,  who  on  his  part 
also  further  refused  to  deliver  a  deed  of  the  house  and 
lot  in  Sixty-first  street  in  pursuance  with  the  terms  of 
the  contract. 

Eugene  L.  BusTie^  for  plaintiff. 

A .  S.  Diossyy  for  defendants. 

By  the  Court.— Curtis,  Ch.  J. — The  evidence 
shows  that  the  deed  which  the  plaintiff  claims  he  ten- 
dered to  the  defendants,  contained  after  the  habendum 
clause  these  words : 

"Subject,  however,  to  a  mortgage  thereon  to  the 
North  America  life  Insurance  Company  for  sixteen 
thousand  dollars  and  interest,  dated  June  16, 1870,  and 
recorded  in  the  office  of  the  register  of  the  city  and 
county  of  New  York,  in  liber  964  of  mortgages,  page 
352,  which  said  Triortgage^  with  the  interest  to  grow 
due  thereon^  the  party  of  the  second  part  hereby  and 
by  the  acceptance  of  these  presents  assumes^  and 
agrees  to  pay. '^^ 

This  was  clearly  a  departure  from  the  provisions  of 
the  contract.  The ,  effect  of  this  change  was  to  place 
the  defendants  in  a  different  position  in  respect  to  the 
payment  of  the  mortgage,  than  if  the  deed  had  simply 
conveyed  the  premises  subject  to  it.  The  deed 
tendered  was  not  in  accordance  with  the  contract 
of  sale,  and  the  plaintiff  was  left  in  the  position 
of  having  made  no  tender.  If  a  vendor  chooses 
from  bad  faith,  or  any  other  motive,  to  tender  a  deed 
that  openly  or  covertly  varies  in  its  terms  from  that 
called  for  by  the  preliminary  contiuct,  the  fact  that  the 
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vendee  may  not  discover  it,  or  may  not  specifically 
point  out  the  objection  when  so  tendered,  does  not 
place  the  j^axtj  tendering  the  instrument  in  any  "better 
position. 

The  plaintiff  claims  that,  to  maintain  his  action,  it 
was  unnecessary  for  him  to  make  any  tender  whatever, 
of  a  deed  of  the  Sixty-first  street  premises,  for  the 
reason,  that  performance  by  the  defendants  was  a  con- 
dition precedent,  and  that  he  was  not  called  upon  to 
tender  his  deed  to  the  defendants  until  after  they  had 
made  payment,  and  that,  by  the  terms  of  the  contract, 
payment  and  conveyance  were  not  concurrent. 

This  is  not  the  theory  upon  which  the  complaint  is 
drawn,  and  is  not  the  interpretation  placed  upon  the 
contract  by  the  parties. 

The  covenants  in  the  contract  between  the  parties 
are  mutual.  The  act  to  be  done  by  the  one  is  the  con- 
sideration for  the  act  to  be  done  by  the  other.  Both 
parties  are  to  perform  at  the  same  time  and  place. 
It  is  apparent  that  these  covenants  must  operate  as 
mutual  conditions,  and  consequently  neither  party  can 
maintain  an  action,  until  he  has  performed  or  offered 
to  perform,  his  part  of  the  contract  (Morris  v.  Sliter, 
1  Den.  59 ;  Williams  v.  Healy,  3  Id.  363). 

The  plaintiff's  exceptions  should  be  overruled,  and 
judgment  rendered  dismissing  the  complaint  with  costs 
to  the  defendant. 


Speib,  J.,  concurred. 
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CHARLES  KNOX,  PLAmTiFF  and  Bespondent, 
V.  DAVID  HEXTER,  Defendant  and  Appel- 
lant. 

LANDLORD  AND  TENANT. 

The  tenant  has  the  right  to  insist  that  unless  he  can  haye  the  whole 
premises  leased,  he  will  take  nothing  and  pay  nothing;  bat  if  he 
accepts  and  occupies  a  part  during  the  term,  he  becomes  liable 
to  pay  (upon  the  principle  of  a  quantum  meruit)  for  that  which  he 
has  actually  occupied  under  the  lease. 

This  principle  governs  the  decision  of  this  case  at  general  term, 
and  also  in  Hurlbut  v.  Post,  1  Bm.  28,  cpnfirmed  in  Kelsey  v. 
Ward,  88  N.  Y,  83. 

Li  the  case  at  bar,  the  reasonable  value  of  the  premises  ocevpied  un- 
der the  lease,  should  have  been  submitted  to  the  jury. 

Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Bedded  January  2,  1877. 

Api)eal  by  the  defendant  from  a  judgment  in  plain- 
tiflPs  favor,  ui)on  a  verdict  for  seven  thousand  one  hun- 
dred and  seventy-three  dollars  and  seventy-five  cents. 

Stephen  A.  Walker^  for  appellant. 

John  If.  ScribneTy  Jr.,  for  respondent. 

The  defendant  was  lessee  of  the  plaintifl  of  the  ho- 
tel comprising  the  old  Prescott  House  and  an  adjoining 
house,  No.  97  Spring  street,  occupied  as  part  of  the 
hotel ;  and,  the  plaintiff  being  desirous  of  taking  down 
the  houses  97  and  99  Spring  street,  the  defendant  re- 
linquished possession  of  97  Spring  street,  on  receiv- 
ing from  the  plaintiff,  on  April  28, 1871,  a  new  lease,  by 
which  the  old  hotel  building,  and  the  five  upper  stories 
of  the  new  building  to  be  erected  on  the  lots  97  and  99 
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Spring  street,  were  demised  to  him  for  eight  years  from 
May  1, 1871,  at  the  yearly  rent  for  the  whole,  of  twenty- 
two  thousand  five  hundred  dollars,  payable  quarterly, 
the  new  building  to  be  finished  and  possession  thereof 
to  be  given  to  the  defendant,  on  or  before  September  1, 
1871.  The  lease  contained  a  covenant  by  the  plaintiff 
for  quiet  enjoyment.  Through  default  of  plaintiff,  the 
new  building  was  not  finished  nor  possession  given  to 
the  defendant  till  after  November  1,  1871. 

This  action  was  brought  to  recover  five  thousand  six 
hxmdred  and  twenty-five  dollars,  for  one  quarter's  rent 
reserved  by  said  lease,  from  August  1  to  November  1, 
1871.  The  defense  was  the  neglect,  delay  and  refusal 
of  the  plaintiff  to  finish  or  give  possession  of  the  five 
upper  stories  of  the  new  building,  containing  sixty 
rooms,  till  long  after  November  1,  1871. 

Before  this  action  came  on  for  trial,  the  defendant, 
by  leave  of  court,  put  in  a  supplemental  answer,  setting 
up  the  fact  that  the  defendant  recovered  a  judgment 
against  the  plaintiff  in  this  court  for  his  damages 
in  an  action  in  which  Hexter  had  alleged  a  breach  of 
several  of  the  covenants  of  the  lease,  among  others, 
of  the  covenant  to  finish  and  give  possession  of 
the  new  buildings,  and  Knox  had  set  up  in  his  answer 
a  counter-claim  for  the  rent  sued  for  in  the  present 
action. 

At  the  trial,  the  jury,  under  the  direction  of  the 
court,  rendered  a  verdict  for  the  plaintiff  for  the 
amount  of  a  quarter's  rent  and  interest. 

By  the  Court. — Curtis,  Ch.  J. — ^The  recovery  by 
the  defendant,  Hexter,  of  damages  in  a  former  suit 
against  Knox,  for  the  latter' s  default  in  not  giving 
him  in  time,  the  possession  of  a  portion  of  the  demised 
premises,  does  not  render  Hexter  liable  for  rent  of  that 
portion  of  which  he  was  thus  deprived  by  Knox.  The 
result  of  sustaining  such  a  liability  would  be,  that  if 


10  KNOX  V.   HEXTER. 


Opinion  of  the  Court,  by  Cubtis,  Ch.  J. 


Hexter,  never  having  had  possession  at  all,  had  recov- 
ered damages  from  Knox  for  withholding  the  posses- 
sion, he  would  still  be  liable  to.  Knox  for  rent. 

The  verdict  and  judgment  record  in  the  former  ac- 
tion do  not  operate  as  a  bar  to  the  prosecution  of  the 
plaintiffs  claim  in  the  present  action.  It  is  true,  the 
present  plaintiff,  Knox,  set  up  in  the  former  action  this 
very  claim  for  rent  by  way  of  counter-claim  against  the 
present  defendant  Hexter,  but  this  counter-claim  was 
withdrawn  during  the  trial,  and  was  in  no  respect  sub- 
mitted to,  or  passed  upon  by  the  court  or  jury.  On 
the  contrary,  the  court  expressly  charged  the  jury, 
that  they  had  nothing  to  do  with  it,  and  it  is  shown 
that  neither  the  judgment  record  nor  the  verdict  em- 
braced this  claim.  From  these  circumstances,  it  ac- 
cords with  justice,  and  the  decisions  of  the  courts,  that 
the  plaintiff  should  not  be  deprived  of  prosecuting  his 
present  claim,  by  reason  of  the  proceedings  in  the  for- 
mer action  (East  New  York  &  J.  R.  Co.  v.  Elmore, 
63  i\r  T.  524 ;  Kerr  v.  Hays,  35  Id.  331 ;  Wood  v. 
Jackson,  8  Wend.  1 ;  Poster  v.  Milliner,  51  Barb.  385 ; 
BurweU  v.  Knight,  50  Id.  267). 

In  the  present  action,  the  plaintiff  sues  to  recover  a 
quarter's  rent,  during  two  months  of  which  quarter,  the 
defendant  was  deprived  of  the  possession  of  a  part  of 
such  premises,  by  the  default  of  the  landlord  in  not 
having  them  completed  for  occupation.  The  defendant 
entered  into  possession  of  the  I'esidue,  and  also  of  the 
remaining  portion,  when  completed,  and  occupied  the 
whole,  and  thereafter  paid  the  rent  for  the  succeeding 
quarters.  The  case  is  not  one  where  the  lessor  evicts 
the  tenant  from  a  part  of  the  premises,  or  where  a  part 
ia  recovered  by  title  paramount  to  the  lessor's,  nor  is 
it  a  case  where  rent  is  suspended,  until  possession  of 
such  part  from  which  the  tenant  is  wrongfully  evicted 
is  restored  by  the  lessor,  because,  in  the  present  case, 
there  has  been  no  possession  by  the  lessee  of  the  part 
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withheld  or  eviction  by  the  lessor,  that  can  be  a  basis 
for  a  restoration  by  the  latter. 

In  the  case  before  ns,  it  seems  a  harsh  rule,  that 
would  compel  the  tenant  to  pay  rent  for  that  part  of 
the  premises  he  has  not  been  able  to  occupy  by  reason 
of  the  landlord's  default,  and  at  the  same  time,  it 
would  be  equally  severe  to  hold  that  where  the  tenant 
does  not  refuse,  but  takes  possession  of  the  premises 
agreed  to  be  leased,  that  the  default  of  the  landlord 
should  utterly  bar  his  action  upon  the  contract. 

The  rule  of  law  is  not  so  inequitable,  as  to  either 
party.  The  tenant  has  the  right  to  insist  that  unless 
he  can  have  the  whole  premises,  he  will  pay  nothing, 
and  take  nothing ;  but  if  he  occupies  a  part  during  the 
term,  he  becomes  liable  to  pay,  upon  the  principle  of  a 
quanium  meruit^  for  that  which  he  has  actually  em- 
joyed.  This  principle  governed  in  Hurlbut  t.  Post,  1 
Bos.  28,  and  is  confirmed  in  Kelsey  «.  Ward,  38  N.  Y.  83. 

In  this  view  of  the  question,  the  case  below  should 
have  been  allowed  to  go  to  the  jury,  as  to  what  was  the 
reasonable  value  of  the  part  occupied. 

The  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  granted  with  costs  to  abide  the  event. 

Speie,  J.,  concurred. 


EDWARD    LYNCH,    Survivor,    Respondejtt,    v. 

JOHN  PYNE,  Appellant. 

EVIDENCE. 
When  the  testimony  of  a  party  to  the  action  at  the  trial  is  fully 
contradicted  by  his  own  letters,  written  at  a  time  when  the  facts 
were  fresher  in  his  memory  than  at  the  tkne  of  .the  trial,  his 
testimony  is  entitled  to  no  consideration  (Boyd  v,  Colt,  20  Hew, 
Pr.  884). 
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The  case  presented  (appeal  from  an  order  denying  the  defendant's 
motion  for  a  new  trial  on  the  judge's  minutes)  is  one  where  the 
court  must  pass  upon  the  weight  of  conflicting  evidence  (Finch  «. 
Parker,  49  JV.  Y.  1). 

Before  Cuetis,  Ch.  J.,  and  Speib,  J. 

Decided  January  2,  1877. 

Api)eal  from  an  order  denying  the  defendant's  mo- 
tion for  a  new  trial  on  the  judge's  minutes. 

Oeo.  W.  Curtis^  tor  appellant. 

M.  J.  A.  McCaffery^  for  respondent. 

By  the  Couet. — Cuetis,  Ch.  J. — The  plaintiff  sues 
to  recover  for  work  claimed  to  have  been  ^rf ormed  at 
the  request  of  the  defendant,  and  for  plants  and  flowers 
furnished  to  the  defendant,  between  January  3,  1870, 
and  April  30,  1872. 

The  main  question  presented  by  the  case  is,  whether 
the  work  was  performed  for  the  defendant,  and  the 
flowers  and  plants  furnished  to  him  or  his  wife  at  his 
request.  The  defendant  and  his  wife  lived  with  Mr. 
Cambreleng,  during  this  period,  in  the  house  owned  by 
the  latter,  and  to  which  a  conservatory  and  a  garden 
were  attached.  Mr.  Cambreleng,  who  was  the  father 
of  the  defendant's  wife,  died  June  24,  1872. 

The  plaintiff  testifies  that  sometimes  the  defendant 
and  his  wife,  and  sometimes  one  or  the  other,  ordered 
the  flowers  and  plants  in  question,  and  that  he  charged 
them  on  his  books  tx)  the  defendant's  wife,  and  sent  the 
bill  to  him,  and  that  he  called  on  the  defendant  with 
the  bill  on  several  occasions,  but  that  he  never  prom- 
ised to  pay  it  personally. 

The  plaintiff  called  a  witness  who  testified  that  he 
called  on  the  defendant  many  times  in  relation  to  the 
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bill,  when  he  would  Bometimes  say:  "I  can't  do  any- 
thing to-day,"  or  would  answer  affirmatively  when 
asked  by  witness  if  he  should  call  again.  But  as  the 
defendant  was  at  this  time  the  executor  of  Mr.  Cambre- 
leng'  s  estate,  it  may  have  been  that  he  was  answering 
in  that  capacity,  especially  as  the  plaintiff  was  seeking 
to  collect  this  same  claim  from  that  estate,  and  to  its 
liability  for  which  no  question  was  raised.  It  appears 
that  this  estate  was  insolvent. 

The  defendant  testified,  that  he  did  not  order  these 
plants  or  flowers,  and  that  the  only  transaction  he  ever 
had  with  the  plaintiffs  firm,  was  the  purchase  of  a 
boquet,  fifteen  years  previously,  which  he  paid  for ;  that 
he  never  authorized  the  trusting  of  his  wife,  or  knew  of 
it ;  that  no  bill  was  made  out  to  her  until  after  her 
father's  death ;  and  that  she  attended  to  her  father's 
commissions,  he  being  advanced  in  years,  such  as 
making  purchases  for  the  house ;  and  that  he  had  heard 
him  direct  her  to  go  and  order  plants,  but  that  he  never 
knew  her  to  do  so  except  for  her  father.  The  defen- 
dant also  testified  that  no  bill  was  ever  made  out 
against  him,  and  that  when  he  first  received  the  bill 
made  out  against  his  wife,  he  notified  the  plaintiff  that 
it  was  improperly  made  out  against  her,  and  that  it 
should  be  made  out  against  Mr.  Cambreleng. 

In  examining  the  testimony  of  the  plaintiff  (for  it 
will  be  observed  that  the  case  rests  chiefly  upon  the 
testimony  of  the  two  parties),  there  are  some  circum- 
stances that  do  not  tend  to  sustain  the  statements  of 
the  plaintiff  at  the  trial.  For  instance,  the  defendant, 
on  June  28,  1873,  wrote  plaintiffs  firm  the  following 
letter : 

"New  York,  June  23,  1873. 
"Messrs.  Bridgeman  &  Co. 

"Dear  Sirs :  I  am  not  aware  that  any  of  the  articles 
in  your  bill  were  ordered  for  me  or  on  my  credit. 
Your  bills  have  always  been  made  out,  rendered  to, 
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and  paid  by  Mr.  Stephen  Cambreleng,  and  were  for 
work  done  in,  and  plants  furnished  to  his  garden  and 
conservatory,  No.  35  Great  Jones  street,  which  plants 
were  appraised  as  part  of  his  estate.  There  was  a  bill 
for  these  very  articles  rendered  in  Mr.  Cambreleng' s 
lifetime,  made  out  to  him,  as  every  bill  ever  rendered 
by  you  was  made  out  to  him,  and  the  only  account 
ever  kept  by  you  was  with  him.  I  shall  resist  firmly 
any  attempt  to  make  me  liable  for  any  goods  or  labor 
famished  or  alleged  to  have  been  furnished  by  you  to 
Mr.  Cambreleng,  or  for  his  house  and  garden.  Your 
claim,  if  any,  is  against  Mr.  Cambreleng' s  estate,  and 
has  been  already  made  against  his  estate. 

* '  Yours  truly, 

^^J.  Pyne." 

In  answer  to  that  note,  the  case  admits  that  the 
plaintiflf  sent  the  following  letter : 

"New  York,  June  26,  1873. 
"John  Pyne,  Esq. 

"Dear  Sir :  You  have  mistaken  the  tenor  of  our  note, 
in  supposing  that  we  expected  to  make  you  liable  for 
the  bill.  Not  at  all.  The  bill  m,  as  you  say^  against 
the  estate  of  Mr.  Stephen  Cambreleng,  and  the  reason 
why  we  wrote  and  sent  to  you,  was  for  the  reason  that 
knovdng  you  to  be  one  of  the  executors,  you  might  be 
able  to  satisfy  us  in  regard  to  the  payment ;  as  being 
very  short  at  present,  and  having  waited  so  long,  we 
thought  that  probably  the  estate  was  in  such  a  condi- 
tion now,  as  to  admit  of  the  payment  of  the  bill.  We 
hope  you  will  consider  us  right  in  this  matter,  and  as 
soon  as  the  estate  will  be  in  a  condition  for  payment, 
notify  us,  and  you  will  greatly  oblige 

"Yours  respectfully, 

"Bridgeman  &Co." 

This  last  communication  appears  to  be  an  explicit 
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disavowal  of  any  claim  against  the  defendant  person- 
ally for  the  bill,  and  was  written  at  a  time  when  the 
facts  were  fresher  than  at  the  trial,  in  the  memory  of 
the  plaintijBf.  This  seems  to  bring  the  case  within  the 
principle,  that  where  a  party's  oath  is  flatly  contra- 
dicted by  his  own  letters  written  long  previous  to  the 
commencement  of  the  action,  it  is  entitled  to  no  consid- 
eration (Boyd  t).  Colt,  20  How.  Pr.  384). 

The  next  circumstance  affecting  the  plaintiflf  s  testi- 
mony, arises  from  the  affidavits  made  by  him  in  the 
usual  form,  September  1,  1873  (two  months  and  more 
after  writing  the  last  letter),  to  substantiate  his  claims 
upon  the  estate  of  Mr.  Cambreleng.  By  these,  he  con- 
firms under  oath  his  statement  in  the  letter,  that  this 
bill  in  controversy  was  a  claim  against  the  estate  of  Mr. 
Cambreleng.  The  plaintiff  stated  at  the  trial,  that  he 
knew  the  claim  was  against  Mr.  Pyne,  and  believed 
that  he  had  no  claim*  against  Mr.  Cambreleng,  none 
whatever,  but  that  he  made  the  affidavits  at  the  defen- 
dant's request,  and  that  he  took  the  latter  to  be  an 
honorable  man,  and  that  on  his  statement  that  he 
would  get  some  money,  he  felt  justified  in  making  the 
affidavits. 

It  is  probably  not  the  first  time  that  a  claim  has 
been  sworn  to  and  presented  against  the  estate  of  a 
deceased  person  from  that  motive,  but  I  am  not  aware 
that  any  court  has  held  it  a  justification  for  a  know- 
ingly false  affidavit. 

There  are  some  other  features  in  the  case,  that 
strengthen  the  defendant' s  testimony,  that  the  bill  was 
Mr.  Cambreleng' s,  besides  the  letter  and  affidavits  of 
plaintiflf.  It  is  conceded  that,  in  July,  1871,  Mr.  Cam- 
breleng's  note  at  ninety  days  for  $220.90,  being  for  a 
part  of  this  biU,  was  taken  by  the  plaintiflf,  and  subse- 
quently protested. 

Plaintiff's  firm  had  attended  to  Mr.  Cambreleng' s 
garden,  and  supplied  plants  for  his  house  and  conser- 
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vatory  for  a  long  term  of  years,  before  the  bills  in 
question  were  incurred,  and  these  latter  were  originally 
made  out  in  his  name.  No  charge  appeared  on  the 
plaintiff  s  books  against  the  defendant  personally. 

The  case  presented  is  one  where  the  court  must 
pass  upon  the  weight  of  conflicting  evidence  (Pinch  v. 
Parker,  49  J}f.  Y.  1).  The  result  of  the  examination  is 
a  conviction  that  the  verdict  of  the  jury  cannot  be 
sustained. 

Under  such  circumstances  the  judgment  must  be 
reversed,  and  a  new  trial  ordered  with  costs  to  abide 
the  event. 


Speib,  J.,  concurred. 


ELISE  MAGNIN,  and  Othebs,  Plaintiffs  and 
Appellants,  v.  WILLIAM  B.  DINSMORE, 
President  of  The  Adams  Express  Company, 
Defendant  and  Respondent. 

CARRIER  and  SHIPPER.    THEIR  RELATIONS,  &c. 

A  concealment  by  the  shipper  of  the  true  valae  of  the  goods 
shipped,  or  his  silence  alone,  discharges  the  carrier  from  liability 
for  ordinary  negligence  (See  this  case  in  court  of  appeals,  62  Ni 
r.  35  to  46). 

The  court  of  appeals  declined  to  hold,  however,  in  this  case,  that  such 
an  exoneration  would  reach  the  defendant  (the  canler),  where  his 
acts,  or  those  of  his  servants  and  agents,  in  relation  to  the  goods, 
amounted  to  misfeasance  or  abandonment  of  his  character  as 
carrier,  but  reversed  the  judgment  and  ordered  a  new  trial  on  the 
point  stated  above. 

On  the  new  trial  upon  the  same  record  and  evidence,  the  court 
charged  the  jury  that  if  the  loss  occurred  through  gross  negli- 
gence, or  misfeasance  in  regard  to,  or  abandonment  or  conversion 
of,  the  property  by  the  carrier,  he  was  liable.    The  jury  found 
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a  verdict  against  the  carrier  for  the  full  value  of  the  property. 
The  judgment  entered  was  reversed  on  appeal  by  the  general 
term  of  this  court,  because  of  error  in  the  charge,  and  a  new 
trial  ordered.  On  this  last  trial  the  verdict  for  fifty  dollars,  and 
the  judgment  thereon  was  in  accordance  with  the  views  of  this 
court  at  general  term,  as  it  interpreted  the  decision  of  the  court 
of  appeals,  and  is  now  affirmed,  but  leave  given  to  the  defendant 
to  appeal  therefrom  to  the  court  of  appeals. 

Before  Curtis,  Ch.  J,,  and  Speir,  J. 

Decided  January  2y  1877. 

Appeal  by  the  plaintiff  from  the  judgment  entered 
upon  the  verdict,  and  from  the  order  denyine  a  new 
t^  on  the  jW's  minutes. 

The  action  was  brought  by  the  plaintiffs,  to  recovei 
the  value  of  a  package  entrusted  to  the  defendant's 
care  for  transportation  to  Memphis,  Tenn. 

The  facts,  and  the  history  of  the  case,  appear  in  35 
N.  Y.  Super.  CL  (3  /.  cfc  8.)  182  ;  63  N.  T.  652  ;  56  Id. 
168 ;  38  iV".  Y.  Super.  Ct.  (6  J.  &  S.)  248  ;  62  if.  F.  35  ; 
40  m  Y.  Super.  Ct.  (8  /.  <fe  S.)  512. 

Charles  M.  Da  Costa^  for  respondent. 

C.  Bainhridge  Smithy  for  appellant. 

By  the  Court. — Curtis,  Ch.  J. — When  this  case 
was  last  before  the  court  of  appeals  (62  N.  Y.  35,  46), 
it  was  held  that  in  consequence  of  a  concealment  by 
the  plaintiff  of  the  true  value  of  the  goods,  the  defend- 
ants were  relieved  from  liability  for  a  loss  occurring 
from  ordinary  negligence  ;  but  the  court  expressly  de- 
clined to  hold  that  this  exoneration  extended  to  the 
defendant  where  his  acts,  or  those  of  his  servants, 
have  amounted  to  misfeasance  or  abandonment  of  his 
character  as  carrier. 

When  the  cause  was  next  tried,  in  November,  1876, 
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the  court  charged  the  jury  in  eflFect  that  if  the  loss  oc- 
curred through  gross  negligence,  or  misfeasance,  or  by- 
reason  of  abandonment,  or  of  a  conversion  of  the  prop- 
erty by  the  defendant,  that  the  defendant  must  be  held 
liable.  This  was  held  to  be  error  by  the  general  term, 
and  the  judgment  in  {daintiflTs  favor  upon  the  verdict 
rendered  under  this  iiistruction  was  reversed.  Each  of 
the  two  learned  judges  who  heard  the  appeal  concurred 
in  this  result,  though  not  for  the  same  reasons. 

The  impression  still  exists  with  me,  that  in  view  of 
the  discovery  of  the  rifled  package  in  the  harbor  after 
its  delivery  to  the  defendant,  and  the  absolute  silence 
of  the  defendant  in  respect  to  it,  either  by  way  of  ex- 
planation or  accounting  for  it,  this  instruction  to  the 
jury  was  right,  and  that  there  was  evidence  sufficient 
to  warrant  the  submission  of  the  question  to  the  jury. 
This  impression  is  strengthened  by  the  views  expressed 
and  the  adjudications  referred  to  in  the  decision  of 
Fairfax  v.  New  York  Central  &  Hudson  River  R.  R. 
Co.,  recently  made  by  the  court  of  appeals,  and  not 
yet  reported. 

The  case  now  comes  up  on  the  appeal  of  the  plaintiff 
from  the  judgment  rendered  on  the  verdict  for  $50  and 
interest  at  the  special  term,  in  pursuance  of  the  decis- 
ion of  the  general  term  granting  the  last  new  trial. 
Guided  by  this  decision  of  the  general  term,  it  would 
seem  that  this  judgment  should  be  affirmed ;  but  as  the 
plaintiff  also  moves  that  in  case  of  such  affirmance  he 
may  have  leave  te  appeal  to  the  court  of  appeals, 
there  should  be  such  leave  given  him,  as  the  case  ap- 
pears to  be  one  entitling  him  to  it  under  the  provisions 
of  chapter  322  of  Laws  of  1874. 

Speir,  J.  (concurring). — The  court  of  appeals  (62 
N.  Y.  35)  held  that  silence  alone,  on  the  part  of  the 
shipper,  as  to  the  real  value  of  the  goods  contained  in 
the  package,  amounts  to  a  fraud  in  law,  which  dis- 
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eharges  the  carrier  from  ordinary  negligence.  It  did 
not  hold,  as  I  understand  the  opinion,  that  the  carrier 
would  be  thus  relieved  from  liability  where  his  acts,  or 
those  of  his  servants,  amount  to  a  misfeasance  or  aban- 
donment. The  point  was  suggested,  but  the  case  did 
not  call  for  a  decision  upon  it,  as  there  was  no  evidence 
in  the  record  before  the  court  of  misfeasance  or  aban- 
donment. 

The  two  subsequent  trials  were  had  upon  the  same 
record  which  was  before  the  court  of  appeals,  without 
further  or  other  evidence.  On  the  first  trial,  the  jury 
found  a  general  verdict  for  the  full  value  of  the  goods, 
which  was  set  aside  by  the  general  term.  On  the  sec- 
ond, the  verdict  was  rendered  in  obedience  to  the  de- 
cision of  the  court  of  appeals.  There  appears  to  be 
nothing  left  for  this  general  term  but  to  follow  the  de- 
cision of  that  court. 

I  am  of  the  opinion,  therefore,  that  the  litigation 
must  be  deemed  to  be  ended  and  finally  disposed  of  by 
the  court  of  last  resort.  The  point  seems  to  be  doubted, 
and  I  agree  with  my  learned  associate  that  lea^a  be 
given  to  the  plaintiff  to  appeal. 


THE  PEOPLE  OF  THE  STATE  OP  NEW  YOBK, 
Plaintiff  and  Eespondent,  T).  W.  H.  BULL, 
Defendant  and  Appellant. 

ACTION  TO  RECOVER  A  PENALTY. 

Under  the  general  or  revised  statutes  it  is  provided  as  foUo\vs  : 
**  Upon  ,every  process  issued  for  the  purpose  of  compelling  the 
appearance  of  the  defendant  to  any  action  for  the  recovery  of 
any  penalty  or  forfeiture,  shall  be  indorsed  a  general  reference 
to  the  statute  by  which  such  action  is  given^  in  the  following 
torm,  ^  According  to  the  provisions  of  the  statute  regulating  the 
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interest  on  money,  *  or  *  according  to^  the  provision  of  the  statute 
concerning  sheriff/  as  the  case  may  require,  or  in  same  other 
general  terms  referring  to  such  statute  "  {Bankn-  Revised  SUUutes, 
4th  Edition,  marginal  page,  784,  §  7).  The  object  of  this  pro- 
vision was  to  inform  the  defendant  of  the  nature  of  the  action, 
when  the  same  was  commenced  by  the  ordinary  process  {capias) 
of  the  courts  of  record  before  the  adoption  of  the  Code ;  but 
when  the  action  was  commenced  by  the  service  and  filing  of  a 
declaration,  which  contained  the  information,  it  was  held  to  be 
a  compliance  with  the  statute  (Thayer  v.  Lewis,  4  DeniOy  271). 

The  same  principle  has  been  applied  to  the  present  practice,  and  it 
has  been  held,  that  w^herc  the  information  is  contained  in  the 
complaint  attached  to  and  served  with  the  summons,  that  the 
statutory  requirement  is  fulfille4  (Cox  v*  New  York  Central  &  11. 
R.  R.  R.  Co.,  61  Barb.  615). 

The  complaint  in  this  action  that  was  attached  to  and  served  with 
the  summons,  shows  that  the  action  was  to  recover  a  penalty  for 
^^the  violation  of  the  insurance  acts  and  statutes  of  the  State." 
This  is  a  sufficient  compliance  with  the  statute. 

But  under  the  Code  there  is  just  reason  to  hold  that  the  statute  is 
no  longer  in  force. 

Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Decided  Jamuiry  2,  1877. 

Appeal  by  defendant  from  an  order  made  at  special 
term. 

H.  C,  Place^  for  appellant. 

Henry  E.  Davies^  Jr.^  for  respondent. 

By  THE  Court.— Curtis,  Cli.  J. —This  action  is 
brought  to  recover  a  penalty  or  forfeiture. 

The  defendant  moved  to  set  aside  the  summons  and 
dismiss  the  complaint,  upon  the  ground  that  no  statute 
is  pleaded,  and  that  no  indorsement  is  made  upon  the 
summons,  and  that  no  reference  to  the  statute  under 
which  the  plaintiflp  claims  is  made,  either  in  the  sum- 
mons or  complaint. 

The  appeal  is  from  the  order  denying  this  motion. 
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Under  the  general  or  revised  statutes  it  is  provided 
as  follows : 

"Upon  every  process  issued  for  the  purpose  of 
compelling  the  appearance  of  the  defendant  to  any  ac- 
tion for  the  recovery  of  any  penalty  or  forfeiture  shall 
be  indorsed  a  general  reference  to  the  statute  by  which 
such  action  Is  given,  in  the  following  form  :  •  according 
to  the  provisions  of  the  statute  regulating  the  interest 
on  money ;'  or,  '  according  to  the  provision  of  the  stat- 
ute concerning  sheriff,'  as  the  case  may  require  ;  or  in 
some  other  general  terms  referring  to  such  statute"  (2 
B.  8.  481,  §  7). 

The  object  of  this  provision  of  the  statute  was  to 
give  information  to  the  defendant  of  the  nature  of  the 
action,  which,  previous  to  the  adoption  of  the  Code, 
did  not  very  clearly  appear  by  the  ordinary  process, 
capiaSy  by  which  actions  were  then  commenced.  But 
even  then,  if  the  action  was  commenced  by  a  declara- 
tion, and  this  information  was  contained  in  the  bodv 
of  it,  there  was  held  to  be  a  sufficient  compliance  with 
the  statute  (Thayer  v.  Lewis,  4  Den.  271). 

The  same  principle  has  been  applied  to  the  present 
practice,  and  it  is  held,  that  when  this  information  is 
contained  in  the  complaint  attached  to  the  summons, 
that  the  statutory  requirement  is  fulfilled  (Cox  v.  N. 
Y.  Central  and.H.  R.  R.  R.  Co.,  61  Barb.  615). 

In  the  present  case  the  complaint  accompanied  the 
summons,  and  on  its  face  showed,  that  the  suit  was  to 
recover  a  penalty  for  the  "violation  of  the  insurance 
acts  and  statutes  of  this  State."  If  the  statutory  re- 
quirement is  still  in  force,  this  seems  to  be  sufficient, 
for  the  defendant  is  not  prejudiced  by  being  kept  in 
ignorance  of  the  nature  and  cause  of  the  proceeding 
against  him.  The  statute  only  requires  that  the  refer- 
ence should  be  made  in  some  "general  terms,"  and  not 
specifically. 

But  as  the  Code  prescribes  the  form  and  requisites  of 
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the  summons  for  the  commencement  of  actions^  and 
also  the  notices  to  be  inserted  in  it,  and  provides  that 
all  statutory  provisions  inconsistent  with  the  act  are 
repealed,  there  is  just  reason  for  considering  that  the 
section  requiring  this  indorsement  upon  process  is 
no  longer  in  force.  One  of  the  objects  sought  to  be 
accomplished  by  the  enactment  of  the  Code,  was  to 
simplify  the  form  of  process^  and  to  relieve  it  of  the 
complications  and  embarrassments  arising  from  various 
common  law  and  statutory  rules  affecting  it. 

The  order  appealed  from  should  be  affirmed  with 
costs  and  disbursements. 

Speir,  J.,  concurred. 


JACOB  SOLOMON,  Plaintiff  and  Respondent, 
V.  THE  METROPOLITAN  INSURANCE  COM- 
PANY,  Defendant  and  Appellant. 

INSURANCE.  PRELIMINARY  PROOFS  OF  LOSS.  FAILURE 
to  bring  action  WITHIN  THE  TIME  PRESCRIBED  BY 
THE  POLICY. 

In  the  case  at  bar,  the  court  charged  the  jury,  that  it  was  for 
them  to  consider  whether  the  acts  and  statements  of  the 
defendant,  that  were  proved  before  them,  had  the  effect  on  s 

the  plain  tiff  ^s  mind  of  preventing  him  from  presenting  further 
and  detailed  proofs  of  loss  as  required  by  the  policy,  and  also 
from  bringing  the  action  on  the  policy  within  the  time  required 
by  it,  and  if  they  found  affirmatively,  that  the  plaintiff  was 
entitled  to  recover.  Seldy  that  there  was  no  error  in  this 
charge. 

If  an  insurance  company  holds  out  to  parties  insured,  an  officer 
or  agent  to  represent  it  in  respect  to  losses,  and  to  speak  for 
it  at  its  office,  in  negotiations  for  the  settlement  and  appraise- 
ment of  losses,  it  cannot  afterwards  question  his  power  to  bind 
the  company. 

It  is  the  right  of  the  jury  to  reconcile  and  to  decide  upon  con- 
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flicting  testimony  before  them,  in  accordance  with  proper  rules 
indicated  by  the  court 

Before  Curtis,  Ch,  J.,  and  Speir,  J. 

Deeidtd  Jantiary  fi^  1877. 

Appeal  by  the  defendants  from  a  judgment  entered 
upon  the  verdict  of  a  jury. 

-P.  /.  JFithian,  for  api)ellants. 

Miles  Bedcliy  for  respondent. 

By  the  Court. — Curtis,  Ch.  J.— This  action  is  to 
recover  for  a  pro  rata  of  loss  upon  a  policy  of  insur- 
ance. The  defenses  were,  that  plaintiff  omitted  to 
serve  proofs  of  loss,  and  that  he  did  not  begin  suit 
within  twelve  months  next  after  the  loss,  as  required 
by  the  conditions  of  the  policy. 

The  fire  occurred  January  26, 1873.  Due  notice  was 
given  of  the  loss ;  the  amount  of  which  was  fixed  and 
determined  by  appraisers  chosen  by  both  parties,  on 
February  1,  1873.  A  son  of  the  plaintiff  was  arrested 
upon  a  charge  of  setting  the  premises  on  fire. 

The  plaintiff  called  two  witnesses,  who  testified  to 
a  statement  made  by  the  defendant' s  secretary,  about 
February  after  the  fire,  to  the  plaintiff,  when  he 
threatened  to  sue,  to  the  effect  that  it  was  of  no  use 
to  sue,  as  the  defendants  were  wUling  to  pay  their 
pro  rata  share  as  soon  as  the  boy  was  discharged. 
The  boy  was  discharged  about  June  4,  1874,  and  this 
suit  was  commenced  in  July,  1874. 

The  secretary  of  the  company  admits  knowledge  of 
the  boy's  arrest,  the  notice  and  appraisal  of  loss,  and 
the  demand  and  threat  to  bring  suit ;  but  denies  that 
he  made  the  alleged  statement  in  reply.  There  was 
other  testimony  on  the  part  of  the  defendants,  showing 
a  conversation  in  June,  1874,  on  the  subject  of  this 
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loss,  between  the  secretary  and  one  of  the  plaintiff '  s 
witnesses,  Mr.  Harlem.  The  latter  testified  that  he  was 
also  there  at  a  second  or  third  interview  in  June,  after 
the  boy's  discharge,  with  one  L.  Morris,  who  asked 
the  secretary  why  they  did  not  pay,  and  he  said  he  was 
not  sure  the  boy  was  discharged,  and  refused  to  pay. 

It  was  for  the  jury  to  pass  upon  this  conflict  of  evi- 
dence, to  find  whether  any  witness  testified  falsely,  or 
whether  the  secretary  of  the  company  might  not  have 
forgotten  the  first  interview,  happening  shortly  after 
the  appraisement.  The  disposition  of  it  lay  within 
their  province,  and  the  case  fails  to  disclose  any  such 
preponderance  of  evidence  in  the  defendant's  favor,  as 
calls  for  granting  a  new  trial.  It  was  the  right  of  the 
jury  to  seek  to  reconcile  the  testimony  ;  and  the  mode 
in  which  it  could  be  done  was  indicated  in  the  judge's 
charge.  Unless  the  plaintiff  was  induced  by  some  act 
of  the  defendant,  it  is  hardly  probable  he  would  have 
failed  to  present  proofs  of  losg,  and  sue  within  the 
time  specified  in  the  policy. 

The  court  also  charged  the  jury,  that  if  they  found 
this  promise  to  pay  without  suit  on  young  Solomon's 
discharge  was  made,  it  was  for  them  to  consider 
whether  that  promise,  together  with  the  fact  of  the 
appraisement  being  voluntarily  made  by  the  defend- 
ant, had  the  effect  on  the  plaintiff '  s  mind  of  prevent- 
ing his  taking  steps  to  present  further  and  detailed 
proofs  of  loss,  and  whether  it  had  the  further  effect  of 
preventing  the  bringing  of  the  action  upon  the  policy ; 
and  that,  if  they  found  aflirmatively,  the  plaintiff  was 
entitled  to  recover  the  loss  as  adjusted.  There  was  no 
error  in  this. 

It  is  insisted  that  the  defendants  are  not  bound  by 
any  such  statement  as  their  secretary  is  claimed  to 
have  made ;  but  if  they  hold  him  out  to  parties  in- 
sured, to  represent  them  in  respect  to  losses,  and  speak 
for  them  at  their  office,  in  negotiations  for  the  settle- 
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ments  and  appraisements  of  losses,  it  is  inconsistent 
with  good  faith  towards  parties  who  have  rested  rely- 
ing upon  his  statements  or  promises,  to  raise  technical 
objections  to  his  authority  to  bind  them.  The  com- 
pany cannot  justly  allow  one  of  its  officers  to  mislead 
persons  under  such  circumstances,  and  after  inducing 
them  to  omit  presenting  proofs  of  loss  or  commencing 
suit  in  time,  take  advantage  of  such  omission  by  ques- 
tioning their  officer's  power  (Amey  v.  New  York  Union 
Ins.  Co.,  14  iV^.  T.  266;  Ripley  t).  iEtna  Ins.  Co.,  30 
Id.  164 ;  Dickerson  v.  Wason,  47  Id.  439). 

The  evidence  does  not  sustain  the  objection,  that 
the  judgment  must  be  reversed  because  it  affirmatively 
appeared  that  the  plaintiff  was  not  the  owner  of  the 
claim  when  the  suit  was  commenced. 

The  judgment  appealed  from  should  be  affirmed 
with  costs. 


SPEiRy  J.,  concurred. 


J.  B.  WILLIAM  WILSON,  Plaintiff  and  Ees- 
PONDENT,  V.  AUGUSTA  S.  KNAPP,  Executrix, 
&c.,  AND  SHEPARD  KNAPP  and  EDWARD 
S.  KNAPP,  Executors,  &o..  Defendants  and 
Appellants. 

collision  of  vessels. 

Ownership  op  Vessel,  and  title  op  same. 

Belative  rights  of  a  mortgagor^  the  owner  of  the  vessel  as  appears  from 

her  register,  and  his  mortgagee,  or  the  assignee  of  such  a  mortgagee 

in  possession  of  tlie  vessel. 

The  plaintiff,  a  resident  of  Port  au  Prince,  Hayti,  was  the 

owner  and  in  possession  of  the  vessel  in  question  prior  to 

the  execution  of  a  mortgage  upon  the  same  in  August, 
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1870,  to  one  Ballon,  to  secafe  the  payment  of  three  thou- 
sand pounds.  Ballon,  upon  the  same  day  the  mortgage 
was  made,  assigned  the  same  to  Oliver  Gutts  &  Co.,  of 
Port  au  Prince,  Hayti,  who  took  and  held  possession  of 
the  vessel  under  the  mortgage  and  assignment,  and  at  the 
time  of  the  collision  (in  December,  1874),  the  vessel  was 
in  possession  of  parties  by  virtue  of  letters  of  attorney 
from  Outts  &  Co.,  and  these  parties  were  entitled  to  the 
profits  of  the  vessel,  but  for  the  collision. 

The  vessel  was  registered  in  the  name  of  the  plaintiff,  and 
the  mortgage  and  assignment  of  the  same  recited  the  fact 
that  the  vessel  was  the  property  of  the  plaintiff,  *'  as  per 
register,"  and  the  mortgage  had  not  been  foreclosed. 

Sleld^  that  under  these  circumstances,  the  plaintiff's  title  to 
the  vessel  and  his  rights  therein  were  such,  that  he  was 
entitled  to  sue  for  damages  for  au  injury  to  the  vessel,  not- 
withstanding he  was  not  in  possession,  and  had  not  been 
for  some  years,  and  was  not  entitled  to  her  earnings  or 
profits  at  the  time  of  the  collision. 

The  plaintiff  can  tender  the  amount  due  on  the  mortgage 
and  redeem  his  vessel;  or,  if  she  has  earned  enough  to 
satisfy  the  mortgage,  he  can  compel  an  accounting,  and 
thus  redeem  her. 

The  improbability  of  redemption,  and  the  lapse  of  four  years 
without  any  effort  for  redemption,  are  not  facts  which  of 
themselves  divest  the  plaintiff  of  his  legal  right  to  redeem 
the  vessel. 

The  trespasser  cannot  avoid  his  liability  for  the  damage  he 
inflicted  upon  the  vessel,  by  setting  up  the  rights  or 
equities  of  other  parties  in  the  same,  who  are  cognizant  of 
the  facts  and  have  notice  of  the  plaintiff^s  action,  and 
approve  and  promote  the  same. 

The  referee  found  the  expense  of  certain  work  was  four 
hundred  dollars,  and  that  he  found  no  evidence  to  enable 
him  to  specifically  detail  the  several  items  of  this  expense, 
to  which  the  defendants  excepted.  Held,  that  if  the 
defendant  wished  the  referee  to  find  the  items  making  up 
this  amount,  he  should  have  in  some  way  furnished  the 
evidence. 

It  has  been  held  that  no  exception  lies  to  the  refusal  of  a 
referee  to  find  the  particulars  which  go  to  make  up  his 
general  conclusions'  of  fact  (Avery  v.  Foley,  4  Euriy 
415). 
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Before  Cuktis,  Ch.  J.,  and  Speir,  J. 

Decided  Jantuny  ^  1877. 

This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiff  for  $5,633.88,  entered  upon  the  report  of  Ed- 
ward L.  Owen,  Esq.,  referee  to  hear  and  determine  the 
issues. 

The  action  was  brought  by  the  plaintiff,  claiming  to 
be  the  owner  of  the  barque  "Trait  d' Union,"  to  recover 
damages  for  an  injury  to  the  barque,  caused  by  a  col- 
lision with  the  ferry-boat  Jlartha,  owned  by  the  origi- 
nal defendant,  Gideon  L.  Knapp. 

On  the  night  of  December  26, 1874,  while  the  barque 
was  lying  moored  on  the  southerly  side  of  a  wharf  at 
Greenpoint,  East  River,  the  Martha,  while  the  pilot 
was  absent  from  the  wheel,  came  in  collision  with  her, 
striking  her  on  the  starboard  side,  forward  of  the  main 
rigging,  and  angling  towards  the  stem,  crushing  in  her 
side,  raising  her  deck,  and  also  starting  planks  and 
breaking  fenders  on  the  port  side. 

At  the  trial  before  the  referee,  there  was  no  contro- 
versy as  to  the  fact  of  the  collision,  or  the  liability  for 
the  damage;  but  the  defendants  claimed,  ttiat  the 
plaintiff  was  not  the  real  party  in  interest,  and  had  no 
right  to  sue;  and  that  the  damage  did  not  exceed 
$1200. 

JEdmond  Wetmore,  for  appellant. 
William  W.  Ooodrich,  for  respondent. 

By  the  Court. — Curtis,  Ch.  J. — The  barque 
''Trait  d' Union"  was,  previous  to  June,  1870,  an 
armed  vessel  belonging  to  the  Haytian  government. 
About  June,  1870,  she  was  purchased  from  that  gov- 
ernment for  her  subsequent  owners,  by  William  H. 
Ballon,  who  has  for  seveiul  years  past  been  her  master. 
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This  witness  testified,  that  at  the  time  of  the  collision^ 
the  plaintiff  was  the  owner  of  the  vessel ;  and  that  he 
lived  at  Port  au  Prince,  Hayti ;  that  he  appears  on  the 
register  as  owner;  and  that  the  legal  title  is  in  the 
plaintiff. 

It  was  shown  that  on  August  4, 1870,  the  vessel  was 
mortgaged  by  the  plaintiff  to  BaUon,  to  secure  £3,000, 
and  on  the  same  day.  Ballon  assigned  the  mortgage  to 
Oliver  Cutts  &  Co.,  of  Port  au  Prince,  to  secure  £2,500. 
Both  in  the  mortgage  and  assignment,  it  is  recited, 
that  the  vessel  is  the  property  of  the  plaintiff,  "as  per 
register."  Under  these  documents,  the  possession  of 
the  vessel  passed  from  the  plaintiff  to  Oliver  Cutts  & 
Co.  prior  to  September,  1870.  The  latter,  in  September, 
1870,  by  letters  of  attorney,  authorized  Robert  Murray, 
Jr.,  of  New  York,  to  act  as  general  agent  of  the  vessel, 
and  to  sell  and  deliver  her.  Murray  and  Ballon  testi- 
fied, that,  previous  to  the  collision,  they  each  acquired 
an  interest  in  the  profits  of  the  vessel,  amounting  res- 
pectively to  about  one-half  each.  They  were  in  actual 
possession  of  the  vessel  at  the  time  of  the  collision,  and 
entitled  to  the  profits  she  would  have  earned  but  for 
the  collision. 

The  plaintiff  was  the  owner,  and  in  possession  of  the 
vessel  prior  to  the  mortgage  to  Ballon.  The  execution 
of  that  mortgage,  and  the  taking  possession  of  the  ves- 
sel under  it,  by  the  assignees  of  the  mortgage,  Oliver 
Cutts  &  Co.,  are  the  only  circumstances  shown,  that 
affect  the  rights  of  the  plaintiff  to  the  vessel.  There 
has  been  no  foreclosure  of  this  mortgage.  The  plaintiff 
has  a  right  to  tender  the  amount  due  upon  the  mort- 
gage, and  redeem  his  vessel,  or  if  the  vessel  has  earned 
enough  to  satisfy  the  mortgage,  while  in  the  possession 
of  the  mortgagee  or  his  assignees,  he  has  a  right  to 
compel  them  to  account  to  him,  and  to  redeem  the  ves- 
sel. It  was  his  right  to  mortgage  his  vessel  to  his 
creditor  to  secure  an  indebtedness,  and  it  was  equally 
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his  right  to  place  that  vessel  in  his  creditor' s  possession, 
nntil  the  use  and  profits  of  it  should  extinguish  that  in- 
debtedness. All  this  the  plaintiff  could  do,  without 
parting  with  the  whole  beneficial  interest  in  the  vessel. 
The  improbability  that  the  mortgage  would  be  paid, 
either  by  the  plaintiff,  or  by  the  profits  of  the  vessel, 
and  the  lapse  of  four  years  between  the  execution  of 
the  mortgage  and  the  collision,  without  any  effort  to 
redeem  or  to  compel  an  accounting  by  the  plaintiff,  are 
not  in  themselves  circumstances  that  divest  him  of  his 
legal  rights  to  redeem  this  vessel. 

The  defendants  in  their  points  state,  that  the  plain- 
tifT  s  name  was  kept  in  the  register,  simply  to  secure 
the  benefits  of  a  British  registry  for  a  vessel  practically 
belonging  to  other  than  British  subjects ;  and  that  this 
is  a  common  device.  While  such  a  practice  may  invite 
the  attention  of  a  political  economist,  or  in  a  proper 
case  call  for  the  action  of  a  court,  yet  the  evidence  in 
the  case  before  us  does  not  disclose  facts  sustaining 
the  defendant's  claim. 

Though  at  the  time  of  the  collision,  the  profits  bt 
the  vessel  did  not  belong  to  the  plaintiflP,  and  he  was 
not  in  possession  of  her,  yet  he  had  rights  that  entitled 
him  to  sue  for  damages  for  an  injury  to  the  vessel.  If 
Oliver  Cutts  &  Co.,  as  assignees  of  the  mortgage,  or  if 
Ballon  or  Murray,  having  interests  under,  or  acting  for 
them,  have  any  equities  to  protect,  it  is  apparent  that 
they  have  notice  of '.the  plaintiff's  suit  and  are  promot- 
ing it,  and,  it  is  to  be  presumed,  consider  themselves 
duly  protected.  It  is  not  for  the  trespasser  to  avoid 
his  liability  for  the  damage  he  has  infiicted,  by  setting 
these  up  in  their  behalf. 

The  next  question  for  consideration  is  whether  the 
referee  has  erred  in  ascertaining  the  amount  of  damage 
to  the  vessel  from  the  collision. 

The  referee  found  that  the  expense  of  repairing  the 
damage  to  the  vessel  was  $3,877.77. 
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Bucknam  &  Co.'s  bill  as  shipwrights 

and  caulkers  was       .        .        .   $4,122.78 
Wm.  Cochran's  biU  as  rigger  was    .  4.30 

James  Mahon'  s  bill  as  plumber,  was  7. 92 

Robert  S.  Place's  biU  as  shipsmith 

wafi 166.37 

John  J.  Coger,  bill  as  shipjoiner 

was  199.20 


$4,499.67 

In  addition  to  the  above  bills  for  repairs,  there  were 
others  presented  by  the  plaintiff,  and  claimed,  making 
in  all  $7,462.85. 

The  referee  found  that  the  vessel  was  not  strained 
all  over,  and  that  the  re-fastening  and  re-metaling  her 
was  unnecessary,  and  also  that  the  recaulking  her  aU 
over  was  unnecessary.  He  appears  to  have  rejected 
from  consideration  all  the  bills  except  the  five  above 
described,  amounting  to  $4,499.67. 

From  these  latter  he  apparently  re- 
jected the  cost  of  replacing  timbers 
and  planks  that  were  decayed       .     $215.80 

Also  the  expense  of  watching  metal  6.00 

And  also  the  expense  of  the  work  he 
considered  unnecessary,  for  re- 
caulking, remetaling  and  refasten- 
ing  her,  .        .        .        .  •      .        400.00 


$621.90 

Subtracting  these  deductions  from  the  amount  of 
the  five  bills,  leaves  the  amount  found  for  repairing  the 
damages,  $3,877.77. 

The  performance  of  the  work,  and  the  supply  of  the 
materials,  charged  for  in  these  five  bills,  is  proved  by 
various  witnesses.  They  are  testified  to,  as  just  and 
reasonable,   and,   with  the  exceptions   above  stated, 
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are  shown  to  be  proper  and  necessary  to  make  the 
vessel  as  good  as  she  was  before  the  collision. 

In  addition  to  the  $3,877.77  the  referee  finds,  that 
the  value  of  the  use  of  the  vessel  was  $35  a  day,  or  for 
the  period  of  twenty-one  days,  while  she  was  detained 
undergoing  repairs,  $736.  The  evidence  is  sufficient  to 
sustain  him  in  finding  a  larger  amount  than  that,  and 
it  is  an  item  in  the  amount  of  the  damages  caused  by 
the  collision. 

There  was  some  conflict  in  the  estimates  by  the  wit- 
nesses of  the  amount  of  damage,  and  there  was  testi- 
mony tending  to  show  that  the  extent  of  the  injury 
was  not  apparent  until  the  vessel  was  stripped  and  on 
the  dock.  No  sufficient  reason  is  shown  to  lead  to  the 
conclusion  that  the  referee  has  in  any  degree  over-es- 
timated the  damage. 

There  were  some  exceptions  taken  at  the  trial  in 
regard  to  the  admission  of  evidence,  but  none  that  ap- 
pear material. 

The  referee  found,  under  an  order  of  the  court,  that 
the  expense  of  caulking  the  bottom  and  furnishing 
materials,  and  stripping  oflf  and  putting  on  metal,  was 
$400,  and  that  other  than  this,  he  found  no  evidence 
enabling  him  to  specifically  detail  the  several  items 
making  up  this  amount.  To  this  the  defendant  ex- 
cepts. It  has  been  held  that  no  exception  lies  to  the 
refusal  of  a  referee  to  find  the  particulars  which  go  to 
make  up  his  general  conclusions  of  fact  (Avery  v. 
Foley,  4  Huriy  415).  If  the  defendant  had  wished  the 
referee  to  find,  specially,  the  several  items  making  up 
this  amount,  he  should  have  put  it  in  the  power  of  the 
referee  to  do  so,  by  showing  it,  either  upon  the  exami- 
nation of  the  witness  Rosevelt,  who  testified  to  estimat- 
ing the  number  of  sheets  of  copper  originally  on  the 
vessel,  and  the  difference  between  new  and  old  as 
affecting  the  price,  and  also  as  to  the  other  items  in 
the  rejected  amount  he  valued,  or  in  some  other  way. 
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The  judgment  appealed  from  should  be  affirmed 
with  costs. 


Speir,  J.,  concurred. 


HENRY  WEIL,  Plaintiff  and  Appellant,  v^ 
FANNY  FISCHER,  et  aZ.,  Defendants  and 
Respondents. 

real  estate.     ^rORTGAGE. 
Rights  op  Assigt^ee. 
Bepresentations  of  mortgager  to  assignee  immediately  previous  to  the 
sale  and  assignment  of  tJie  same — effect  of. 

Where  a  mortgage  has  been  executed  and  placed  upon  the 
market  for  sale,  and  both  the  mortgagors  and  mortgagee 
assured  the  person  who  proposed  to  purchase,  and  who 
afterwards  became  the  purchaser  and  assignee  of  the  same, 
when  they  were  inquired  of  in  relation  to  the  mortgage, 
that  the  consideration  was  for  money  advanced  by  the 
mortgagee  for  building  the  house  on  the  premises,  and  the 
mortgagors  assured  him  it  was  made  for  value,  and  gave 
him  a  certificate,  stating  among  other  things,  **  that  they 
knew  of  no  offset  or  defense,  legal  or  equitable,  to  said 
bond  and  mortgage,"  and  the  said  assignee  relied  upon 
those  statements  and  certificate,  and  purchased  the  bond 
and  mortgage,  the  mortgagors  cannot  afterwards  show 
that  the  bond  and  mortgage  was  without  consideration 
and  void  because  of  usury  in  its  inception. 

It  is  the  right  of  the  assignee,  plaintiff  in  such  a  case,  to 
prove  that  he  relied  upon  the  facts  stated  in  the  said 
certificate,  and  acted  upon  such  reliance,  and  bought  the 
mortgage  in  good  faith,  in  order  to  show  that  good  faith 
and  conscientious  course  and  equity,  upon  which  the 
doctrine  of  estoppel  rests  (Wilcox  v.  Howell,  44  y,  T. 
402;  Eitel  v.  Bracken,  38  K.  T.  Superior  CouH  Eep.  7). 

The  evidence  shows  that  the  mortgagors,  although  Germans, 
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had  as  good  or  a  better  knowledge  of  the  English  lan- 
guage, than  most  Germans  who  have  been  for  the  same 
long  period  residents  of  this  country.  The  one  read  the 
certificate  to  the  other,  in  the  presence  of  the  plaintifTs 
attorney,  and  both  said  they  understood  it  They  had  the 
fullest  opportunity  to  enlighten  themselves  as  to  its  effect, 
and  if  they  omitted  so  to  do,  under  the  circumstances 
fihown,  the  law  gives  them  no  special  immunity  or  privi- 
lege, to  avoid  an  obligation  thus  incurred,  or  to  accom- 
plish a  wrong,  under  the  plea  or  claim  of  an  imperfect 
acquaintance  with  the  English  language,  and  such  a  claim 
cannot  be  sustained. 

Before  Curtis,  Ch.  J.,  and  Speib,  J. 

Decided  January  2,  1877. 

Appeal  from  judgment. 

;S^.  T,  Freeman^  for  appellant. 

M,  L.  Townsend^  for  respondents. 

By  the  Court. — Curtis,  Ch.  J. — The  action  is 
brought  to  foreclose  a  mortgage.  The  answer  admits 
the  making  of  the  bond  and  mortgage,  and  sets  up 
that  they  were  made  to  Emma  R.  Wessa,  to  enable  her 
to  borrow  money  thereon,  and  without  any  considera- 
tion whatever,  and  that  the  plaintiff  knew  these  facts 
at  the  time  of  the  assignment  to  him. 

The  answer  also  alleges  that  Mrs.  Wessa  assigned 
the  bond  and  mortgage  to  the  plaintiff  as  security  for  a 
sum  loaned  and  advanced  by  the  plaintiff  to  Mrs. 
Wessa,  and  which  sum  was  less  than  their  face,  and 
claims  that  the  transaction  was  usurious. 

There  is  no  evidence  that  the  plaintiff  had  any 
knowledge  or  notice  of  these  facts  alleged  by  the  de- 
fendants in  respect  to  the  mortgage,  at,  the  time  of  the 
assignment  to  him.  His  attention  was  called  to  this 
mortgage  by  his  attorney,  to  whom  the  broker  of  the 
Vol.  X. 
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mortgagee  applied  to  sell  the  mortgage.  The  plaintiff 
took  the  usual  steps  and  precautions,  that  any  pur- 
chaser of  a  security  of  this  nature  takes.  His  attorney 
examined  the  title  to  the  property,  and  made  inquiries 
about  the  mortgage.  The  mortgagee's  broker  told  him 
that  the  consideration  for  the  mortgage  was  money  ad- 
vanced by  the  mortgagee  for  building  the  house  upon 
the  premises  described  in  the  mortgage.  This  state- 
ment was  confirmed  by  Fischer  and  wife,  the  mortgag- 
ors, when  the  plaintiff's  attorney  inquired  of  them 
about  it.  They  assured  him  it  was  made  for  value, 
and  gave  him  a  certificate  stating,  among  other  things, 
that  they  knew  "  of  no  offset  or  defense,  legal  or  equi- 
table, to  said  bond  and  mortgage."  The  price  the 
plaintiff  paid  for  the  purchase  of  the  security,  which 
was  thus  put  upon  the  market,  may  have  been,  for 
anything  that  appears  in  the  case,  greater  or  less  than 
its  value.  But,  however  this  may  have  been,  the 
mortgagors  cannot  be  sustained  in  their  position  that 
they  misrepresented  the  matter,  and,  after  having 
fraudulently  and  in  collusion  with  the  mortgagee  in- 
duced the  plaintiff  to  part  with  his  money,  that  they 
are  now  at  liberty  to  show  that  the  security  was  with- 
out consideration,  and  that  it  is  usurious,  and  thus 
defraud  him. 

The  evidence  does  not  sustain  the  claim  of  the 
mortgagors,  that  the  mortgage  was  without  considera- 
tion ;  for  one  of  them  admits  in  the  course  of  his  cross- 
examination  that  the  mortgagee' s  agent  had  advanced 
money  to  pay  for  work  on  the  house  on  the  mortgaged 
premises,  and  that  the  mortgage  was  given  to  pay  for 
it,  which  statement  is  confirmed  by  the  testimony  of 
the  other  mortgagor,  that  she  signed  the  mortgage  be- 
cause she  supposed  it  would  be  used  for  the  house. 

The  allegation  of  the  defendants,  that  Mrs.  Wessa 
assigned  the  security  to  the  plaintiff  to  secure  a  loan 
made  by  him  to  her,  fails  of  proof.    The  transaction 
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between  her  and  the  plaintiff  was  simply  a  purchase, 
for  a  certain  sum,  of  the  security  in  question. 

The  claim  of  the  mortgagors,  to  be  exonemted  from 
the  effect  of  the  representation  that  the  mortgage  was 
made  for  value,  and  from  the  statements  in  the  certifi- 
cate given  at  the  same  interview,  in  consequence  of 
their  imperfect  acquaintance  with  the  English  lan- 
guage, is  diificult  to  sustain.  The  evidence  shows 
they  had  as  good  or  a  better  knowledge  of  the  English 
language  than  most  Germans  who  have  been  for  the 
same  long  period  of  years  in  this  country.  The  one 
read  the  certificate  to  the  other,  in  the  presence  of  the 
plaintiff 's  attorney,  and  both  told  him  that  they  un- 
derstood it.  There  is  no  fraud  or  bad  faith  alleged 
against  the  plaintiff.  They  had  the  fullest  opportunity 
to  enlighten  themselves  as  to  its  effect,  and  if  they 
omitted  to  do  so  under  the  circumstances  here  shown, 
the  law  gives  them  no  special  immunity  or  privilege  to 
avoid  an  obligation  thus  incurred,  or  to  accomplish  a 
wrong. 

The  plaintiff  excepted  to  the  ruling  of  the  court, 
excluding  the  question,  as  to  whether  he  purchased 
the  mortgage  relying  on  that  certificate.  The  plaintiff 
should  have  been  permitted  to  show  that  he  bought 
the  mortgage  in  good  faith,  relying  upon  the  certificate 
(Dinkelspiel  v.  Franklin,  Supreme  Ct,  Oeneral  Term^ 
First  DepL^  not  yet  reported).  It  is  the  right  of  the 
plaintiff  to  show  that  he  believed  and  relied  on  the  facts 
stated  in  the  certificate,  and  acted  upon  such  reliance, 
in  order  to  show  that  good  faith,  and  conscientious 
course  and  equity,  upon  which  the  doctrine  of  an  es- 
toppel in  pais  rests  (Wilcox  v,  Howell,  44  iT.  T,  402  ; 
Eitel  V,  Braken,  38  N.  Y.  Super.  Ct  7).  The  plaintiff 
in  this  case  had  the  same  right  to  testify  concerning 
these  matters,  as  any  other  person  called  as  a  witness. 
The  plaintiff,  when  recalled,  testified  without  objection, 
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that  before  he  paid  the  money,  he  relied  upon  what 
was  told  him  abont  the  mortgage. 

If  these  views  are  correct,  the  judgment  cannot  be 
upheld,  and  it  should  be  reversed  and  a  new  trial 
granted  with  costs  to  abide  the  event. 

Speib,  J.,  concurred. 


JAMES  LAWRENCE,  aitd  othebs,  Plaintiffs,  v. 
SILAS  MERRIPIELD,  WILLIAM  O.  MC- 
DOWELL AKD  EDWARD  L.  MERRIPIELD, 
Defendants. 

i.  partnership.   limited  under  the  statxite. 

1.  CASH  PAYMENT  BY  SPECIAL  PARTNER. 

(a)  Epfkct  of  ;  what  it  does  not  depend  on. 

1.  It  does  not  depend  <m  the  means  used  by  the  special  partner 
to  obtain  the  money,  so  long  as  the  ownership  of  the  money 
paid  in  is  in  the  special  partner. 

(b)  Good  faith  in  payment  of  ;    BEquiuBMBNT  of  the  stat- 
ute AS  TO,  WHEN  SATISFIED. 

1.  When  the  owner  of  money  pays  it  into  the  common  stock, 
under  the  forms  of  the  statute,  and  it  is  thereafter  left  to 
the  risk  of  the  business,  with  an  accompanying  intent  so 
to  pay  and  so  to  leave  it,  and  with  no  intent  and  no  pur- 
pose of  making  such  payment  and  devotion  of  the  money 
to  the  business  otherwise  than  real,  actual  or  absolute,  this 
requirement  of  the  statute  is  satisfied. 

2.  APPLICATION  OP  THESE  PRINCIPLES. 

(a)  What  fads  not  mffieimt  to  siutain  a  verdiet  holding  one,  who 

has  in  manner  as  above  paid  in  money  as  special  partner,  as  a 

general  partner,  on  the  ground  that  such  payment  did  not  meet 

the  requirement  of  the  statute. 

1.  Sals  by  one  to  become  special  to  one  to  become  a 

genebal  fabtneb  in  a  contemplated  special  pabt- 

NEB8HIF. 
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1.  The  facts 
(a)  That  the  cash  contributed  by  the  special  partner 
was  obtained  by  him  from  the  general  partner  on  a 
sale  to  him  of  a  stock  of  goods  ; 
(h)  That  the  sale  was  made  with  a  view  of  enabling 

the  special  partner  to  become  such  ; 
(c)  That  the  goods  were  worth  only  from  fifty  to 
seventy-five  per  cent,  of  the  amount  at  which  they 
were  sold  to  the  general  partners ; 
Id)  That  it  was  the  understanding  at  the  time  of  the 
sale,  that  the  stock  of  goods  so  sold,  should  be 
brought  into  the  firm  by  the  general  partner,  at 
the  price  at  which  it  was  sold  to  him,  as  his  con- 
tribution to  the  capital  of  the  firm,  called  for  by 
the  partnership  articles ; — 

Are  not  sufficient  to  sustain 
a  verdict  holding  the  one  so  paying  in  his  cash  as  a 
special  partner  to  be  a  general  partner. 
2.  Separate  verdict. — See  post, 
n.  SEVERAL  VERDIGT  AND  JUDGMENT.      DEFENDANTS: 
1.  Gbhbral  and  special  partners. 
(a)  Action  against  a  member  upon  notes  alleged  to  have  been 
made  by  them  as  copartners  under  a  certain  firm  name,  and 
for  goods  alleged   to  have  been  sold  them  as  such  partners 
under  such  firm  name.    Defense  by  one,  that  he  is  a  special  part- 
ner, which  is  maintained  ;  detense  by  another,  averring  the 
limited  partnership,  and  denying  that  the  notes  were  made  by, 
or  the  goods  delivered  to,  the  defendants,  and  alleging  that  the 
*         notes  were  made  by  and  the  goods  sold  to  one  of  the  general 
partners  in  the  name  of  the  firm  as  such  limited  partnership, 
which  allegations  and  denials  are  maintained ;  Ilddy  that  ver- 
dict and  judgment  aliauld  go  in  favor  of  the  special  partner,  and 
against  the  others. 

Before  Sedgwick  and  Speik,  JJ, 

Decided  January/  2,  1877. 

Verdict  for  plaintiflf,  and  the  exceptions  ordered  to 
be  heard  in  the  first  instance  at  general  term. 

The  action  was  on  contract,  against  the  defendants 
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as  partners.  The  defense  of  Edward  L.  Merriiield  was 
that  he  was  a  special  partner,  under  the  statute  for  the 
formation  of  limited  partnership.  As  to  this  defense, 
the  defendant  gave  in  evidence,  the  certificate  under 
the  statute  in  due  form,  proofs  of  due  publication,  and 
the  affidavit  of  McDowell,  one  of  the  general  partners, 
"that  the  sum  specified  in  said  certificate,  to  wit: 
$5,000,  to  have  been  contributed  by  the  special  partner 
Edward  L.  Merrifield,  to  the  common  stock,  has  been 
actually  and  in  good  faith  paid  in  cash."  The  plain- 
tiflEs  called  as  their  witness,  McDowell,  who  said  that 
before  the  formation  of  the  partnership,  the  defendant, 
Edward  L.  Merrifield,  "had  been  in  this  same  business 
for  some  time  alone,  without  any  partner,  and  had  a 
stock  of  merchandise,  desks,  safes  and  various  para- 
phernalia for  doing  the  business  on  hand.  He  stated 
*to  me,  that  it  was  impossible  for  him  to  contribute 
merchandise  as  a  special  partner,  and  therefore  in- 
voiced the  merchandise  to  me,  and  I  paid  him  with  my 
money  for  it,  and  then  he  checked  upon  the  same 
account,  and  I  contributed  the  merchandise  to  the  firm. 
Q.  That  is,  he  sold  you  the  merchandise,  checked 
against  the  money  received  for  it,  you  contributed  the 
merchandise,  and  he  contributed  his  check  in  that 
manner?     A.   Yes,  sir.'- 

It  also  appeared  that  the  check  given  by  McDowell 
was  upon  his  own  bank  account,  in  which  he  had 
money  to  an  amount  greater  than  the  check,  and  that 
defendant,  Edward  L.  Merrifield,  deposited  in  his  bank 
this  check  and  then  drew  his  own  check  for  $5,000,  and 
paid  it  into  the  partnership  before  the  advertisement. 
On  the  day  of  the  sale  of  the  merchandise,  the  part- 
nersliip  articles  were  executed,  by  which  the  special 
partner  was  to  contribute  $5,000  in  cash,  and  "the  said 
McDowell  shall  contribute  $5,000  in  merchandise  or 
money,  or  in  both."  McDowell  contributed  under 
this,  as  his  part  of  the  capital,  the  merchandise  sold  to 
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him  by  Edward  L.  Merrifield.  He  testified  that  at  the 
time  of  the  purchase,  it  was  not  worth  $5,000,  but  only 
from  50  to  75  per  cent,  of  that  amount.  The  sale  had 
not  been  impeached  for  fraud,  by  McDowell. 

At  the  close  of  the  testimony,  the  defendant  E.  L. 
Merrifield' s  counsel  asked  the  court  to  direct  a  verdict 
for  him,  on  the  ground  that  the  testimony  showed  that 
he  was  not  a  general  partner.  The  court  refused  this, 
but  submitted  to  the  jury  the  single  question,  whether 
the  capital  paid  by  Edward  L.  Merrifield,  was  in  fact 
paid  in  cash,  in  good  faith  ?  On  this  point  the  judge 
charged,  "If  you  find  that  the  statement  contained  in 
the  affidavit  of  McDowell,  with  respect  to  the  payment 
in  cash,  of  the  amount  of  capital  specified  in  the  part- 
nership certificate,  to  have  been  contributed  to  the 
common  stock,  by  the  special  partner  was  untrue; 
that  the  plan  adopted  to  effect  such  payment  was  a 
mere  covert  device,  a  contrivance  to  effect  the  semb- 
lance  of  a  payment  in  cash  by  the  special  partner,  while 
in  reality  his  only  contribution  was  a  stock  of  goods 
put  off  upon  the  partnership,  as  the  equivalent  of 
$5,000,  though  in  reality  not  worth  that  sum,  under  and 
by  virtue  of  a  merely  colorable  sale  thereof,  from  Mer- 
rifield to  McDowell  and  from  McDowell  to  the  firm, 
then  the  exemption  and  immunity  accorded  by  the  law 
to  special  partners  does  not  attach  to  Edward  L.  Mer- 
rifield, and  the  defense  of  a  special  partnership  does 
not  avail  him." 

The  defendant,  E.  L.  Merrifield,  made  due  excep- 
tions.   The  verdict  was  for  the  plaintiff. 

The  court  stayed  the  proceedings,  and  directed  the 
exceptions  to  be  heard  in  the  first  instance  at  general 
term. 

Mathem  Daly^  attorney,  and  F.  B.  Coudert^  of 
counsel,  for  plaintiff. 


40  LAWREN^CE  «.   MERRIFIELD. 

Opinion  of  the  Court,  by  Ssdowick,  J. 

BriU(my  Ely  &  Srtelly  attomeye,  and  Wm.  A. 
Beachj  of  counsel,  for  defendants. 

By  the  Court. — Sedgwick,  J. — Beyond  contro- 
versy, the  principle  on  which  the  learned  judge  placed 
his  charge  was  sound.  A  special  partner  must  con- 
tribute in  actual  cash  payments,  a  specific  sum,  as 
capital,  to  the  common  stock.  A  general  partner  must 
make  affidavit  that  the  sum  specified  in  the  certificate 
to  have  been  contributed  by  the  special  partner,  has 
been  actually  and  in  good  faith  paid  in  cash,  and  if  any 
false  statement  be  made  in  the  affidavit,  all  the  persons 
in  the  partnership  are  liable  as  general  partners  (1  Ed- 
monds' a.  S.  pp.  716,  717,  §§  2,  7,  8). 

If  the  sale  in  this  case  were  merely  colorable,  were  a 
device  and  cover  for  the  putting  in  of  merchandise  as 
special  capital  in  the  stead  of  cash,  then  the  defendant 
E.  L.  Merrifield  did  not  actually  and  in  good  faith  pay 
in  cash.  This  would  not  be  the  fact,  however,  if  this 
defendant  was  the  real  owner  in  his  own  right,  and  not 
for  another,  of  the  cash  that  was.  paid  in  by  him,  for 
then  all  would  be  done  towards  the  actual  contribution 
of  cash,  that  ever  could  be  done.  The  question  is, 
therefore,  was  there  any  testimony  at  all,  upon  which 
the  jury  could  rightfully  say,  that  the  sale  was  a  con- 
trivance to  put  into  the  common  stock,  as  special 
capital,  goods  in  the  place  of  cash.  The  plaintiffs 
witness,  the  general  partner,  McDowell,  gave  the  only 
testimony  on  this  point,  excepting  what  was  said  in 
confirmation  by  the  defendant  as  a  witness.  McDowell 
testified  that  the  defendant  said  that  the  law  would 
not  permit  him  to  use  goods  as  special  capital.  There- 
upon the  defendant  sold  the  goods  to  McDowell,  and 
McDowell  paid  for  them  in  cash.  There  seems  to  be 
no  evidence,  by  which  this  transaction  can  be  construed 
to  have  a  character  other  than  is  given  by  the  unam- 
biguous meaning  of  the  words  of  McDowell's  testi- 
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mony.  As  before  the  sale  McDowell  had  the  cash,  and 
conld  have,  by  paying  it  into  the  partnership,  become 
a  special  partner,  so  could  Merrifield,  after  the  sale, 
npon  becoming  possessed  of  McDowell's  title  to  the 
money. 

The  learned  counsel  for  the  plaintiff  urges  that  this 
simple  view  does  not  consider  all  the  facts  of  the  case. 
His  general  position  is  that  there  were  facts  on  which 
the  jury  might  say  that  the  capital,  although  actually 
paid  in  by  Merrifield,  was  not  paid  in  in  good  faith, 
within  the  meaning  of  the  statute.  There  are  several 
suggestions  as  to  the  bad  faith  that  might  have  been 
found  by  the  jury.  They  are  that  the  defendant 
wrongfully  or  in  some  way  fraudulently  induced  Mc- 
Dowell to  take  the  goods  at  a  price  greatly  above  their 
value ;  that  the  circumstances  show  that  the  real  object 
of  the  parties  was  not  a  purchase  and  sale  of  merchan- 
dise ;  that  the  sale  was  only  colorable,  the  real  intent 
of  the  parties  being  to  make  E.  L.  Merrifield  a  special 
partner  by  his  contribution  of  merchandise,  through 
the  hands  of  McDowell,  while  McDowell  contributed 
his  cash  as  general  partner,  through  the  hands  of  E.  L. 
Merrifield. 

It  seems  to  me  to  be  clear,  that  the  purpose  of  the 
statute  is  satisfied  to  every  intent,  when  the  owner  of 
money  in  fact  pays  it  into  the  common  stock  under  the 
forms  of  the  statute,  and  it  Is  thereafter,  left  to  the 
risks  of  the  business,  with  an  accompanying  intent  on 
the  part  of  the  owner  absolutely  so  to  pay  and  so  to 
leave  the  cash.  The  good  faith  required  by  the  statute, 
exists  when  there  are  no  intents  and  no  purposes  on  the 
part  of  the  special  partner,  of  making  the  apparent 
payment  and  the  apparent  devotion  of  the  special 
capital  to  the  business  any  otherwise  than  real,  actual 
or  absolute. 

No  part  of  the  statute  regulates  the  means  which 
may  be  used  by  the  special  partner  to  obtain  the 
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money  which  he  makes  capital.  If  they  be  fraudu- 
lent or  unlawful,  the  remedy  is  not  given  by  this 
statute,  nor,  while  the  other  demands  of  the  statute  are 
answered,  do  those  means  injure  the  creditors  or  the 
other  partners.  The  nature  of  the  transaction  between 
E.  L.  Meriifield  and  McDowell  is  immaterial  to  the 
issue  of  special  partner  or  not,  so  long  as  it  is  a  fact, 
that  Merrifield  became  the  owner  of  the  money  paid  by 
McDowell.  And  when  that  fact  is  est/ablished,  it  can- 
not also  be  a  fact,  that  the  sale  was  colorable.  It  was 
a  substantial  sale,  and  not  the  appearance  of  a  sale. 

Indeed,  the  previous  arrangement  between  these 
persons  involved  the  object  of  enabling  Merrifield  to 
become  a  special  partner  in  fact,  and  not  merely  in 
form  or  pretense.  If  it  be  supposed  that  McDowell  was 
over-reached,  the  legal  effect  of  his  acts  and  of  his  not 
subsequently  questioning  the  sale,  was  exactly  the 
same  as  if  the  sale  did  not  admit  of  being  impeached. 

It  is  certain  that  if  the  sale  had  not  been  made, 
defendant  Merrifield  could  not  have  become  a  special 
partner  by  the  use  of  his  goods  in  specie,  and  the  evi- 
dence shows  that  he  knew  it  and  did  not  attempt  it. 
There  is  nothing  evasive  of  the  statute  that  by  a  trans- 
action lawful  as  to  third  parties  he  became  possessed 
of  money  which  he  could  lawfully  use  under  the  stat- 
ute. 

There  is,  no  doubt,  a  suspicion , engendered  (while 
the  partnership  articles  called  upon  McDow^ell  to  pay  in 
as  his  share  of  capital  $5,000  in  merchandise  or  in  cash, 
wholly  or  partly),  from  his  paying  in  as  his  share  the 
merchandise  sold  to  him,  as  of  the  value  of  $6,000,  al- 
though he  swears  as  a  witness  that  it  was  worth  much 
less.  McDowell  was  not  an  adverse  or  unwilling  wit- 
ness. He  did  not  intimate,  in  his  testimony,  that  as  a 
part  of  the  circumstances  connected  with  the  sale,  it 
was  arranged  or  understood  that  he  should  pay  as  cap- 
ital anything  less  than  would  satisfy  the  partnership 
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articles.    If  this  had  been  agreed,  then  it  could  not  be 
maintained  that  McDowell  did  not  know  the  value  of 
the  goods  for  which  he  paid  over  $5,000.     There  does 
remain  a  suspicion,  if  the  testimony  is  to  be  believed, 
that  the  understanding  was  that  the  goods  were  to  be 
deemed  worth  |5,000  when  put  in  by  McDowell  as  his 
capital,  although  they  were  worth  much  less.    If  it  be 
granted  that  the  jury  so  found  upon  suJBicient  evi- 
dence, still  it  cannot  be  seen  that  these  depreciated 
goods  were  really  a  part  of  the  special  capital.    They 
were  McDowell's,  and  not  Merrifield's.    The  special 
partner  had  no  individual  interest  based  upon  them. 
And,  in  fact,  the  only  supposable  wrong  that  might  be 
connected  with  this  matter  would  be,  that  it  was  meant 
to  represent,  in  order  to  get  credit,  that  McDowell  had 
contributed  stock  that  was  equal  to  §5,000  in  capital. 
We  do  not  know  from  the  testimony  whether  there 
was  a  misrepresentation  of  this  kind.    And  it  was  not 
relevant  to  the  question  as  to  whether  the  statute  had 
been  broken ;  for,  as  we  have  seen,  the  statute  means 
to  secure  only  that  there  shall  be  a  special  capital  of 
cash,  and  leaves  creditors  for  protection  in  other  re- 
gards to  other  statutes  or  the  unwritten  law.    What- 
ever general  wrongful  purpose  there  might  be,  the  de- 
fendant Merrifield  would  only  be  liable,  after  a  con- 
summation of   the  wrong,   in  an  action  specifically 
charging  it.    It  would  not  necessarily  involve  proof  of 
the  breach  of  this  statute.     The  wrong  would  be  con- 
sistent with,  and  perhaps  its  perpetration  might  in- 
volve, a  scrupulous  observance  of  the  statute. 

I  have  unnecessarily  gone  beyond  the  scope  of  the 
exception  to  be  considered.  That  was  to  the  charge  of 
the  court,  that  if  the  sale  was  colorable,  a  contrivance 
to  effect  the  semblance  of  a  payment  in  money,  while 
in  reality  his  only  contribution  was  a  stock  of  goods, 
the  defendant  E.  L.  Merrifield  was  a  general  partner. 
As  I  think  the  sale  was  actual  and  the  title  to  the 
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money  actually  passed  as  between  the  parties,  the  ex- 
ception reserved  for  the  decision  of  the  general  term, 
by  the  learned  judge,  should  be  sustained  as  to  the  de- 
fendant E.  L.  Menifield.  There  is  no  reason  for  set- 
ting aside  the  verdict  as  to  Silas  Merrifield. 

As  to  defendant  Silas  Merrifield  the  exceptions  are 
overruled,  and  judgment  ordered  on  the  verdict,  with 
costs.  As  to  defendant  E.  L.  Merrifield  the  exceptions 
are  sustained,  and  the  verdict  against  him  set  aside  and 
new  trial  ordered,  with  costs  to  abide  event. 

Speib,  J.,  concurred. 


META  VOLKMAN,  and  anotheb.  Plaintiffs  and 
Appellants,  v.  HENRY  FELDMANN,  De- 
fendant AND  Respondent. 

L  EVIDENCE. 
1.  RES  INTER-ALIOS  ACTA— WHAT  IS  NOT. 
{a)  Third  pabty,  conversations  with. 

1.  When  one  having  a  transaction  with  another  refiert  that  other 
to  a  third  party  for  information  or  directions  as  to  such 
transaction,  the  conversations  with  such  third  party  upon 
the  subject  as  to  which  information  or  directions  were  to 
obtained  from  him  are  admissible  against  the  one  so  refer- 
ring, and  he  will  be  bound  by  them  in  the  same  manner  and 
to  the  same  extent  as  if  they  had  been  had  personally  with 
him. 
(5)  Acts   donb   by   a   party   without  the   knowledge    op 
another  and  on  which  that  other  has  not  acted  ;  ex- 
planation of. 

1.  When  proved  and  relied  on  by  that  other  as  evidence 
against  the  one  doing  them,  may  be  explained. 
(a)   What  admissible  in  eaeplanation, 
1.  Proof  of  attendant  facts  and  circumstances. 
%,  Proof  of  mental  operations  concurrent  with  the  acta. 


Tl 
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2.  MOTIVE,  WANT  OF. 
(a)  When  proof  of,  admissible. 
1.  When  the  issue  is  whether  in  the  transaction  in  question 
the  defendant  was  acting  for  himself  or  another,  and  there 
is  conflict  of  evidence  as  to  what  took  place  between  him 
and  plaintiff  at  its  beginning,  evidence  on  behalf  of  defend- 
ant that  he  had  no  motive  to  employ  the  plaintiff  on  his 
own  behalf  is  admissible. 

Before  Sedgwick  and  Speir,  J  J. 

Decided  Jamwxry  2,  1877. 

Appeal  from  judgment  for  defendant,  on  report  of 
referee. 

The  action  was  to  recover  money  paid  and  laid  out 
by  plaintiJBfs  at  request  of  defendant,  for  advertisements 
caused  to  be  made  by  plaintififs  at  request  of  defendant. 

On  the  trial,  it  was  shown  that  the  defendant 
requested  the  plaintiffs  to  procure  certain  advertise- 
ments to  be  made  in  newspapers,  of  sales  of  real  estate. 
The  main  question  was,  whether  he  made  the  request 
in  his  own  behalf  and  the  plaintiffs  proceeded  thereon, 
or  whether  he  made,  to  the  knowledge  of  plaintiffs,  the 
request  on  behalf  of  others,  and  the  plaintiffs  acted  on 
the  credit  of  others.  '  The  referee  found  in  favor  of 
defendant. 

HutcMns  &  Clinch^  attorneys,  and  Edward  S. 
Clinch^  of  counsel,  for  appellants. 

Henry  Wehle^  attorney,  and  of  counsel,  for  res- 
pondent. 

By  the  Court. — Sedgwick,  J. — There  are  many 
exceptions  which  call  for  no  particular  attention,  inas- 
much as  they  involved,  in  most  cases,  the  exercise  of 
discretion  on  the  part  of  the  learned  referee,  and  the 
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proper  rules  of  law  were  undoubtedly  recognized,  as  to 
the  fonn  of  questions,  to  the  admission  of  evidence  on 
i-ebuttal  which  was  properly  part  of  the  plaintiffs' 
opening  case,  and  to  the  order  of  proof. 

The  referee,  however,  refused  to  allow  the  plaintiffs 
to  prove  certain  interviews  between  them  and  an  auc- 
tioneer, in  the  absence  of  defendant,  and  the  excep- 
tions to  this  refusal  were  valid.  An  outline  of  the 
facts,  is,  there  was  an  action  of  foreclosure  of  a  mort- 
gage of  lands,  and  the  auctioneer  had  charge  of  the 
sale.  By  the  plaintiffs'  testimony,  the  defendant 
said  to  the  plaintiffs:  "I  have  some  advertisements 
again  for  you.  It  may  be  that  the  auctioneer  has 
given  it  away  ; ' '  and  he  further  said,  as  to  a  proposed 
advertisement,  written  out  by  himself,  that  one  of  the 
plaintiffs  should  call  on  the  auctioneer,  *'to  ask  for 
the  English  paper  it  should  be  inserted  in ; "  and  also, 
''  I  have  again  an  advertisement  for  you,  of  an  auction 
sale  larger  than  usual  for  you.  Can  you  come  along  ? 
I  want  to  introduce  you  to  the  auctioneer.  If  he  has 
not  given  the  advertisement  away,  I  shall  give  it  to 
you."  It  was  further  testified,  that  the  defendant 
said  to  one  of  the  plaintiflfs,  that  she  ' '  should  show 
that  advertisement  to  the  auctioneer,  to  see  if  he 
approved  of  it."  The  plaintiffs  proposed,  but  the 
referee  refused  to  allow  them,  to  show  that  one  of 
them  called  upon  the  auctioneer,  and  also  what  was 
then  said  by  him. 

The  plaintiffs  gave  enough  evidence  to  sustain  a 
judgment,  although  there  was  much  tending  to  a 
different  conclusion,  that  the  defendant  employed  the 
plaintiffs,  on  his  own  behalf,  and  the  plaintiffs  relied 
on  his  credit. 

If  the  only  reason  for  admitting  the  interview 
between  the  plaintiffs  and  the  auctioneer  was  that  it 
might  then  have  appeared  that  the  auctioneer  did  not 
make  the  employment,  or  that  the  defendant  was  not 
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his  agent,  and  thus  it  would  show  that  defendant  was 
acting  for  himself,  it  was  not  competent.  But  it  was 
admissible  on  other  grounds. 

A  general  rule  on  the  subject  is  stated  in  section 
182  of  Ghreenleaf^s  Evidence :  "  The  admissions  of  a 
third  party  are  also  receivable  in  evidence  against  the 
party  who  has  expressly  referred  another  to  him  for 
information  in  regard  to  an  uncertain  or  disputed 
matter.  In  such  cases,  the  party  is  bound  by  the 
declaration  of  the  person  referred  to,  in  the  same 
manner  and  to  the  same  extent  as  if  they  were  made 
by  himself.  Thus  upon  a  plene  administramt^  where 
the  executors  wrote  to  the  plaintiff,  that  if  she  wished 
for  further  information  in  regard  to  the  assets,  she 
should  apply  to  a  certain  merchant  in  the  city,  they 
were  held  bound  by  the  replies  of  the  merchant  to  her 
inquiries  upon  that  subject.  So,  in  assumpsit  for 
goods  sold,  when  the  fact  of  the  delivery  of  them  by 
the  carman  was  disputed,  and  the  defendant  said,  ^  If 
he  will  say  that  he  did  deliver  the  goods,  I  will  pay 
for  them,'  he  was  held  bound  by  the  affirmative  reply 
of  the  carman." 

The  rule  thus  stated,  would  not  admit  testimony  of 
an  interview  with  the  auctioneer,  in  absence  of  the 
defendant,  in  consequence  of  his  saying,  "Can  you 
come  along.  I  want  to  introduce  you  to  the  auc- 
tioneer ;  if  he  has  not  given  the  advertisement  away,  I 
shall  give  it  to  you."  In  that  case,  the  plaintiffs  were 
not  referred,  for  anything  that  might  affect  their  rights 
and  on  which  they  might  act,  to  the  declaration  of  the 
auctioneer,  apart  from  the  defendant.  Nor  does  it 
seem  that  the  plaintiffs  were  referred  to  the  auctioneer 
to  ascertain  if  the  advertisement  had  been  given  to 
others.  But  the  testimony,  which,  as  it  was  given, 
might  be  considered  by  itself,  viz. :  that  the  defendant 
said  that  one  of  the  plaintiffs  "  should  show  that  adver- 
tisement to  the  auctioneer  to  see  if  he  approved  of  it," 
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did  admit  evidence  as  to  the  interview  had  with  the 
auctioneer,  in  consequence  of  what  the  defendant  then 
said.  The  same  is  true  of  any  interview  that  might 
have  been  had  upon  the  direction  of  the  defendant  to 
call  on  the  auctioneer  to  ask  for  the  English  papers  in 
which  the  advertisement  should  be  inserted. 

The  rejection  of  the  evidence  of  the  interview  as  to 
the  form  of  the  advertisement  and  as  to  the  papers 
that  should  be  selected,  calls  for  a  new  trial.  The  evi- 
dence, as  it  was  on  the  trial,  is  almost  sufficient  to  have 
justified  testimony  as  to  the  general  interviews  between 
the  plaintiffs  and  the  auctioneer.  This  cannot  be  made 
certain,  because  the  material  facts  are  so  broadcast  over 
a  great  space  of  unimportant  matter. 

The  plaintiffs  should  have  been  allowed  to  give  tes- 
timony as  to  any  facts,  even  mental  operations,  tending 
to  explain  why  the  entries  in  their  books  were  against 
the  auctioneer  and  not  the  defendant.  They  should 
not,  however,  be  allowed  to  give  mere  reasoning  in 
evidence. 

Take  all  the  case  together,  and  I  think  there  was 
enough  ground  to  admit  testimony  as  to  the  interview 
between  Mr.  Ackert  and  the  lady  whom  he  could  not, 
on  the  trial,  name  or  identify. 

In  the  conflict  as  to  what  was  in  the  beginning  said 
by  the  defendant  to  the  plaintiffs,  it  was  proi)er  to  allow 
the  defendant  to  show  that  he  had  no  motive  to  employ 
the  plaintiffs  on  his  own  behalf,  that  is,  to  show  he  had 
no  interest  in  the  sale. 

I  am  of  opinion  that  the  judgment  should  be  re- 
versed, the  order  of  reference  set  aside,  and  a  new  trial 
had  with  costs  to  appellant  to  abide  the  event. 

Speib,  J.,  concurred. 
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BEEKMAN  T.  BURNHAM  akd  GEORGE  W. 
DOUGLAS,  Plaintiffs  and  Appellants,  v. 
MATHEW  T.  BRENNAN,  Sheriff,  &c.,  De- 
fendant AND  Respondent. 

l  sheriff. 
1.  execution. 

(a)  Nulla  boka,  retitrn  op. 
1.  Effect  of. 
(a.)  Action  against  sheriff,  brought  before  such  return,  to 
recover  goods  levied  on. 
1.  Estoppel.    The  return  will  not  estop  the  sheriff  from 
claiming  that  the  goods  were  the  property  of  the 
execution  debtor,  or  that  he  had  a  leviable  interest 
therein. 

1.  Principle.     The  principle  of  an  estoppel  is  that 
the  party  claiming  it  must  have  done,  or  omitted 
to  do  something,  in  reliance  on  the  act  or  state- 
ment of  the  party  against  whom  the  estoppel  is 
claimed,  and  in  consequence  of  such   reliance 
would  be  injured  if  proof  that  the  fact  was  other- 
wise was  admitted. 
(&.)  Amendment  of  retubn. 
The  court  out  of  which  the  execution  issued,  has  power  to 
amend  it  nunc  pro  tunc  by  striking  out  the  return  of  nuHa 
hma. 
*1.  Notice,     It  is  7u>t  necessary  to  give  any  notice  of  motion 
for  leave  to  amend  to  a  party  claiming  goods  under 
a  levy  made  by  the  sheriff  prior  to  such  return, 
(c.)  Tenancy  in  common.     Fraud  in  sale  to  one. 
Where  two  or  more  persons  claim  to  be  tenants  in  common 
of   personal    property    by  title  derived    from  a  conunon 
vendor,    t?ie   sheriff  under   an    execution  against  the  vendor 
may  J  if  the  transfer  to  one  of  those  claiming  to  be  tenants 
in  common  is  fraudulent  and  void,  levy  on  and  seise  the 
whole  property  and  the  vendor^s  interest    so   fraudulently 
transferred. 
1.  Trespass   or  replevin    aoainst   sheriff   in  such 
Vol. 


60  BURNHAM  v.  BREXNAN. 

Statement  of  the  Case. 

CASE  could  no':  be  sustnined  by  the  other  parties  in 
interest. 

1.  A  fortiorij   an  action  brought  by  them  and 
the    fraudulent    transferee    cannot    be    sus- 
tained, 
n.  APPEAL. 

1   EVIDBNCB  BBCBIYBD  ON. 

(a.)  Record  evidence  received  in  the  first  ingtanee  on  appeal  to 
avoid  technical  defects,  provided  it  is  such  as  cannot  be  con- 
troverted. 
JS,  O.,  an  order  amending  a  sheriffs  return  nimopro  tune, 
m.  FRAUDULENT  CONVEYANCES. 

1.  Conveyances  made  with  intent  to  hinder,  delay  and  defraud 
creditors.    Part  2,  chap.  7,  title  2,  §  5,  B,  3, 

(a.)  CHANGE  OP  POSSESSION  ;  what  does  not  wtirfy  the 
ttcttute. 
1.  Rbstaurakt.  At  the  time  of  the  sale  of  the  fixtures 
of  a  restaurant,  and  assignment  of  the  lease  of  the 
building  in  which  it  was  situated,  to  two  vendees  and 
assignees,  an  undivided  half  to  each,  the  vendor  handed 
the  keys  to  one  of  the  vendees,  saying  he  thereby  put 
him  in  possession.  He  then  took  them  from  that  ven- 
dee and  handed  them  to  the  other  one  with  the  same 
statement ;  the  latter  vendee  then,  for  the  time  being, 
went  behind  the  counter  and  commenced  receiving 
checks  from  the  customers ;  he  took  his  breakfast  and 
dinner  at  the  restaurant,  and  was  there  during  the 
evenings,  and  rainy  days  and  Sundays;  he  had,  how- 
ever, been  in  the  habit  of  going  behind  the  counter, 
receiving  checks,  eating  there,  and  being  there  even- 
ings, rainy  days,  and  Sundays,  for  a  long  time  prior  to 
the  alleged  sale.  The  vendor  attended  (except  when 
detained  by  sickness)  and  went  about  the  saloon  as 
usual,  and  sometimes  went  behind  the  counter.  A 
party  who  had  been  associated  with  the  vendor,  and 
had  the  principal  charge  of  the  business  under  him,  still 
remained,  and  had  full  charge  to  run  the  place  under 
the  vendees,  and  did  so  in  connection  with  the  vendor. 
In  fact,  he  was  employed  by  one  or  both  of  the  vendees 
to  superintend  and  take  charge  of  the  business;  he 
made  all  the  purchases,  but  made  those  that  were  made 
on  credit  in  the  name  of  the  vendees.  Tliere  was  no 
change  in  the  signs.     One  of  the  transfers  was  made 
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some  time  before  the  other  ;  but  at  that  time  there  Tras 
not  even  a  formal  delivery. 

Hbld, 

no  actual  and  anUitiued  thomge  of  pcsiesnon  under  the 

statute. 

2.  SymJbolic  and  comtnictite  ddwery. 
Not  sufficient  to  satisfy  the  statute. 

8.   Tranxf error  and  transferee. 
Joint  possession  of,  does  not  satisfy  the  statute. 

4.  Two  transferees. 

Where  one  to  whom  an  undivided  interest  has  been 
transferred,  goes  into  possession  thereof,  and  after- 
wards the  remaining  interest  is  transferred  to  another, 
the  possession  of  the  first  transferee  does  not  satisfy 
the  statute  requiring  a  change  of  the  possession  from 
the  transferror  to  the  second  transferee  of  the  prop- 
erty, the  interest  in  which  is  transferred  to  him. 

5.  Motive  for  leaving  Hie  propertf  where  U  was  at  the  time  of 
mle. 

That  it  was  so  left  for  the  benefit  of  the  vendees,  and 
for  the  purpose  of  retaining  customers  and  prevent- 
ing the  business  from  being  broken  up,  does  not 
dispense  mth  the  /letual  change  required  by  the  statute. 

6.  Party  formerly  conducting  the  husiness^  continuing  to  do  so 
suibstantiaUy  as  before. 

Although  employed  by  the  transferee  to  superintend 
and  conduct  the  business,  his  possession  is  not  such 
possession  of  the  transferees  as  the  statute  requires, 
(a.)  The  statute  means  to  discountenance  this. 
(6.)  GOOD  FAITH ;   wJiat  does  not  satisfy  the  statute  require- 
ment as  to. 

1.  FuiiL  VALUE.  The  sale  of  the  property  for  its  full 
value,  which  was  paid,  is  not  sufficient,  if  the  motive 
for  the  sale  and  purchase  on  the  part  of  the  seller  and 
purchaser  was  to  hinder,  delay,  or  defraud  creditors, 
in  the  collection  of  their  debts. 

3.  Notice  to  purchaser.  If  the  transferror  was  actuated 
by  an  intent,  <&c.,  and  the  transferee  had  notice  of 
such  intent,  the  statute  is  not  satisfied,  whether  the 
transferee  paid  any  money  or  not. 

8.  Inquiry,  retraikikg  from  when  put  on  guard. 
'    1.  If  the  transferee  has  before  him  facts  which  would 
put  a  person  of  ordinary  intelligence  and  prudence  on 


52  BURNHAM  V,  BRENNAN. 

Statement  of  the  Case. 

his  guard,  or  create  a  snspicion,  which,  being  fol- 
lowed up,  would  lead  him  to  find  out  that  there  was 
a  fraudulent  intent  on  the  part  of  the  transferror,  his 
abstaining  from  making  such  inquiry  is  a  want  of  good 
faith, 
(c.)  HINDER  AND  DELAY. 
1.  Meaning  of  terms  in  the  statute. 
Putting  an  obstacle  in  the  path,   or  interposing  some 
time,  unjustifiably,  before  thp  creditor  can  realize  what 
is  owed  out  of  his  debtor's  property. 
TV.  EVIDENCE. 

1.  Witness,  nok-production  op.    Documents,  destbuction  op. 
If  a  party  who  has  it  in  his  power  to  call  a  witness  who  is 

friendly  to  him,  and  is  in  a  position  to  give  material  evidence, 
omits  to  do  so,  or  if  he  destroys  papers  bearing  on  the  issue, 
mch  omission  or  destruction  must  tell  against  the  party  so  omit- 
ting or  destroying,  unless  the  omission  or  destruction  is  satis- 
factorily accounted  for. 

2.  Admissions  by  an  owneb  op  pebbonal  pbopebty  made  after 

HE  HAD  PARTED  WITH  THE  TITLE. 

(a.)   When  admissitHe, 
1.  When  there  ib  prima  fade  evidence  that  the  transfer  from 
the  party  who  made  the  admission,  to  the  party  against 
whom  it  is  offered,  was  fraudulent  as  to  the  party  who 
offers  it. 
V.  Tenants  in  common  op  pebbonal  pbopebty. 

1.  Seizure  under  execution  against  the  party  from  whom  one  of 
them  derived  title. 
1.  Right  of  action,  &c.     See  supra.  Sheriff, 

Before  Curtis,  Ch.  J.,  and  Speib,  J. 

Bedded  January  2,  1877. 

The  action  is  for  the  taking  and  detention  of  per- 
sonal property.  The  answer  contains  a  general  denial, 
and  sets  up  that  the  property  in  question  belongs  to 
one  William  H.  Lane,  and  that  it  was  taken  under  an 
execution  against  him  in  favor  of  one  James  C.  Greggs. 

The  plaintiffs  obtained  possession  of  the  property 
under  the  claim  and  delivery  proceedings.    The  goods 
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in  question  were  the  fixtures  of  a  restaurant,  at  the  cor- 
ner of  Hall  place  and  Seventh  street,  in  the  city  of 
New  York. 

The  defendant  in  execution,  William  H.  Lane,  had 
been  engaged  in  the  business  of  keeping  a  restaurant  for 
years.  His  son,  Albert  S.  Lane,  had  been  associated 
with  him  in  the  business  many  years,  and  was  a  mem- 
ber of  the  firm  at  the  time  of  the  alleged  purchase  by 
the  plaintiffs.  The  plaintiff,  Beekman  T.  Burnham,  a 
real  estate  broker,  and  son-in-law  of  William  H.  Lane, 
claimed  under  a  bill  of  sale  executed  by  the  latter,  of 
one-half  the  property,  and  delivered  January  15,  1873. 
The  plaintiff,  George  W.  Douglas,  claimed  under  a 
bill  of  sale  from  William  H.  Lane,  January  10,  1873. 
Douglas  was  connected  with  the  Department  of  Public 
Works. 

The  premises  were  leased  by  Albert  S.  and  William 
H.  Lane  from  Jesse  Brown,  at  the  rent  of  $4,500  per 
year.  The  restaurant  occupied  the  comer  room,  the 
ladies'  room  and  the  cellar.  A  barber' s  shop  was  on  the 
first  fioor,  and  the  city  rented  the  remainder  at  the  rate 
of  $5,000  i)er  year.  The  bills  of  sale  purported  to  con- 
vey the  good  will,  and  all  the  personal  property  con- 
nected with  the  restaurant,  together  with  the  lease  of 
the  city.  The  consideration  named  in  the  biU  of  sdle 
to  Douglas  is  $2,500,  and  it  conveys  a  half  interest. 
Douglass  at  the  time  handed  over  $500  and  signed  a 
paper  guaranteeing  the  payment  of  two  notes  of  $1,000 
each,  given  by  Albert  S.  Lane  to  William  H.  Lane. 
No  delivery  of  property  appears  to  have  taken  place  at 
this  time. 

The  consideration  named  in  the  bill  of  sale  to  Bum- 
ham  was  $4,000  for  the  remaining  one-half  interest, 
being  $1,500  more  than  Douglas  had  given  five  days 
before.  Burnham  assumed  in  writing  the  payment  of 
a  mortgage  given  by  Mrs.  William  H.  Lane  for  $1,500 
on  some  real  estate  in  Westchester  county,  delivered 
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up  some  notes  of  William  H.  Lane's,  released  a  loan 
of  $74.38,  and  gave  a  check  for  $50.46.  Both  bills  of 
sale  were  executed  on  the  premises. 

The  delivery  of  the  property  was  made  by  the  at- 
torney who  transacted  the  business  between  the  parties, 
who,  having  obtained  the  keys,  handed  them  to  Mr. 
Bumham,  saying  he  thereby  put  him  in  possession  of 
the  restaurant,  and  then  took  them  from  his  hands,  and 
put  them  into  the  hands  of  Mr.  Douglas,  saying  the 
same  thing. 

Other  facts  in  relation  to  the  change  of  i)ossession 
and  good  faith  of  the  parties  appear  in  the  charge  and 
opinion. 

On  the  trial,  evidence  was  received,  under  plain- 
tiffs' objections  and  exceptions,  of  admissions  and 
statements  made  by  William  H.  Lane  a  long  time 
after  his  alleged  sale  to  plaintiffs. 

There  was  evidence  that  William  H.  Lane,  who  was 
not  called  as  a  witness,  was  sick ;  but  it  also  appeared 
that  plaintiflEs  had  made  no  effort  to  procure  his  testi- 
mony. 

It  also  api)eared  that  pending  this  action  the  attor- 
ney for  the  plaintiffs  destroyed  a  guaranty  given  by 
Douglas,  at  the  time  of  the  transfer  to  him,  to  Lane  to 
pay  the  notes  of  Albert  S.  Lane,  and  also  an  agreement 
made  by  Burnham,  at  the  time  of  the  transfer  to  him, 
to  pay  the  mortgage  of  Mrs.  Lane ;  and  evidence  was 
given  concerning  such  destruction. 

It  also  api)eared  that,  after  issue  joined  in  the  action, 
the  sheriff  returned  the  execution,  under  which  he  had 
levied  on  and  taken  the  goods  in  question,  nulla  bona. 

After  the  evidence  had  closed  on  both  sides,  plain- 
tiffs' counsel  claimed  that  inasmuch  as  it  appeared  that 
the  sheriff  had  returned  the  execution  wholly  unsatis* 
fied,  and  as  the  return,  in  its  legal  effect,  released  the 
levy  and  disabled  the  sheriff  fi'om  claiming  a  return  to 
him  of  the  property,  and  as  he  could  not  sell  it  if  re- 
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turned,  and  had  no  writ  in  his  hands,  and  therefore  was 
not  entitled  to  the  retnm,  the  plaintiffs  were  entitled 
to  a  direction  from  the  court  that  the  jury  find  a  ver- 
dict for  the  plaintiflEs ;  and  moved  for  such  direction. 
Motion  denied.    Plaintiffs  excepted. 

The  court  thereupon  charged  the  jury  : 

*'  Gentlemen : — In  this  case  the  plaintiffs  are  Beek- 
man  T.  Bumham  and  George  W.  Douglas.  The  de- 
fendant is  Sheriff  Brennan.  On  April  15,  1873,  the 
sheriff  levied  upon  the  goods  that  have  been  in  dispute 
before  you.  He  levied  by  virtue  of  a  writ  he  had  in 
his  possession — ^a  writ  of  execution  upon  a  judgment  in 
favor  of  Mr.  Grreggs,  who  has  been  a  witness  against 
William  H.  Lane.  He  had  no  right  to  take  these 
goods,  unless  they  were  the  property  of  Mr.  Lane. 
The  plaintiffs  here,  Messrs.  Bumham  and  Douglas, 
say  that  they  were  the  owners  of  the  goods,  and  not 
Mr.  Lane,  and  on  these  issues  they  are  bound  to  estab- 
lish that  before  you.  Their  position  is  that  each  was 
the  owner  of  one  undivided  half  of  the  goods  at  the 
time  this  levy  was  made,  and  each  had  an  interest  of 
one  half  in  the  furniture  of  the  restaurant  and  the 
other  property. 

* '  If  Mr.  Douglas  was  the  owner  of  one  half,  stiU 
the  sheriff  would  have  had  a  right  to  seize  under  the 
execution,  provided  Mr.  Lane  was  the  owner  of  the 
other  half.  The  same  is  true  of  Mr.  Bumham.  If  Mr. 
Bumham  was  in  fact  the  owner  of  one  half,  and  Mr. 
Lane  remained  the  owner  of  the  other  half, — that  is,  if 
the  transfer  to  Mr.  Douglas  was  not  good, — the  sheriff 
StiU  had  a  right  to  take  the  goods  under  his  process, 
and  sell  out  the  interest  of  Mr.  Lane. 

"  The  practical  bearing  of  that  is  this :  you  must  be 
satisfied  that  both  transfers  of  the  one  half  of  this 
proi)erty  to  each  of  the  plaintiffs  was  good,  or  else  the 
defendant  must  have  a  verdict.'* 

[Plaintiffs'  counsel  excepted.] 
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* '  In  every  sale  of  this  kind,  there  are  three  parties 
tinder  the  statute, — the  buyer,  the  seller,  and  the  cred- 
itors of  the  seller,  if  there  are  any  such.  In  this  case, 
there  were  creditors.  Now,  the  law  says  (as  morals 
would  say),  there  being  three  parties  interested,  under 
these  circumstances  the  seller  and  the  buyer  must  pay 
due  attention  to  the  rights  of  creditors ;  and  the  law 
imposes  very  reasonable  duties  in  that  resi)ect  on  the 
purchaser.  It  says,  in  substance,  that  if  a  man  buys  a 
thing,  he  can  take  it  into  his  possession  and  appear  to 
the  world  to  be  the  owner  of  it,  or  not,  as  he  chooses. 
If  he  does  take  possession  of  it,  and  become^  the  osten- 
sible owner,  so  that  the  world  can  see  it,  the  creditors 
of  the  former  owner  can  see  it,  and  those  asked  to  give 
credit  to  the  owner  can  see  it.  There  can  be  no  injus- 
tice done,  for  the  whole  world  is  notified  that  the  prop- 
erty has  changed  hands.  On  the  other  hand,  if  the 
buyer  of  the  property  does  not  choose  to  do  that  sim- 
ple thing,  and  give  notice  to  the  world  that  there  has 
been  a  sale,  so  that  by  no  possibility  can  any  one  be 
injured  or  misled,  then  the  law  puts  upon  him  the  bur- 
den (or  rather,  under  the  circumstances,  he  takes  it 
upon  himself),  that  when  there  is  a  legal  contest  about 
the  affair,  the  buyer  must  prove  to  the  jury,  by  evi- 
dence satisfactory  to  them,  that  his  purchase  was  in 
good  faith  and  for  a  good  consideration. 

As  the  learned  counsel  for  the  defendant  stated  to 
you,  the  ordinary  provision  of  law  is  that  there  is  no 
presumption  of  wrong-doing  or  fraud ;  but  in  this  case, 
from  the  peculiar  provision  of  the  statute,  that  general 
rule  finds  an  exception  in  this  class  of  cases,  and  if  the 
buyer  of  property  does  not  choose  to  change  the  own- 
ership of  property  visibly,  and  continue  that  change, 
then  he  takes  upon  himself  the  responsibility  of  satis- 
fying the  jury  that  there  was  not  any  fraud  ;  that  it 
was  in  good  faith." 

[Plaintiffs'  counsel  excepted.] 
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"I  may  have  occasion  hereafter  to  explain  that 
word  *  fraud.'  It  does  not  mean  anything  criminal, 
but  doing  what  the  law  considers  injustice  to  the  cred- 
itors. Therefore  you  must  take  this  case  up  and  ask 
yourselves  whether  the  evidence  in  the  case,  as  given 
by  the  plaintiffs  or  the  defendants  (it  makes  no  dif- 
ference where  the  evidence  comes  from)  satisfies  you 
that  that  sale  was  made  in  good  faith,  and  without  any 
intent  to  hinder,  delay,  or  defraud  Mr.  Greggs,  or  the 
other  creditors  of  Mr.  Lane.  My  mention  of  Mr. 
Greggs  leads  me  to  impress  upon  your  mind  this,  that 
there  may  be  an  intent  which  the  law  holds  will  avoid 
the  sale,  although  the  purchaser  does  not  know  the 
name  of  the  creditor.  The  names  of  the  creditors  may 
be  unknown,  so  far  as  the  buyer  is  concerned,  and  yet 
he  may  have  an  intent  to  defraud  creditors  in  general. 
The  knowledge  of  the  name  is  a  matter  of  slight  im- 
portance, provided  the  thing  is  intended.  Therefore, 
gentlemen,  it  is  your  duty  to  take  up  tliis  case  as  the 
evidence  shows  it,  and  examine  it  in  the  light  of  your 
knowledge  of  human  affairs. 

"  Every  part  of  the  history  of  this  case  is  valuable, 
and  has  significance  from  the  first  to  the  last.  It  either 
indicates  that  this  transaction  was  in  accordance  with 
the  ordinary  transactions  in  which  men  take  property, 
or  the  contrary ;  and  it  is  for  you  to  say  whether  it  was 
or  not.  In  estimating  these  matters,  the  first  thing  for 
you  to  consider  is  the  relations  of  the  parties  as  the  evi- 
dence discloses  them.  On  what  terms  were  Mr.  Lane, 
and  Mr.  Douglas,  and  Mr.  Bumham  ?  How  much  did 
they  know  of  each  other,  or  how  little,  as  given  in  evi- 
dence in  this  case  ?  Were  the  matters  that  preceded 
the  sale  such  as  indicate  to  you  (because  the  burden  of 
proof  is  on  the  plaintiffs)  that  Messrs.  Bumham  and 
Douglas  approached  these  matters  as  buyers  ordinarily 
do  'i  If  you  are  satisfied  they  have,  from  the  evidence, 
one  point  is  made  by  them.     Proceed,  gentlemen,  and 
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look  at  the  consideration.  So  far  as  the  question  of 
valuable  consideration  goes,  the  consideration  in  both 
cases  was  valuable  enough  to  sustain  these  convey- 
ances, if  there  was  good  faith,  which  they  are  bound  to 
show  to  you.  Therefore  look  at  the  character  of  the 
conveyance  in  the  light  of  the  question,  was  there 
good  faith  i 

' '  Now,  that  leads  me  to  say  to  you,  that  the  con- 
sideration may  be  perfectly  good,  and  may  be  perfectly 
adequate ;  that  is,  may  be  equal  to  the  value  of  the 
property ;  but  it  does  not  follow  necessarily  from  that 
that  the  transaction  was  not  to  defraud  creditors,  as 
you  can  see  for  yourselves  as  business  men.  If  you 
knew  your  debtor  had  a  house,  some  real  estate,  and 
you  knew  where  to  fix  it,  to  see  what  changes  went  on 
in  respect  of  it,  you  would  consider  that  as  giving  him 
a  great  deal  more  credit  than  if  he  had  so  much  money 
as  that  house  was  worth  in  his  pocket ;  because  you 
could  not  find  out,  you  would  not  know  what  had  be- 
come of  it ;  and  therefore,  in  such  a  case  as  that,  you 
being  a  creditor,  if  a  man  your  debtor  sold  the  house 
and  got  the  money,  full  value  for  it,  and  then  went  oflf, 
you  would  find  you  were  severely  injured,  although,  in 
fact,  the  man  had  got  all  the  property  was  worth. 
Therefore,  you  see  the  importance  of  examining  closely 
this  consideration  that  was  passed. 

''I  do  not  go  over  the  facts  of  the  case.  Both 
counsel  have  stated  them  correctly ;  and  no  doubt, 
you  remember  them. 

''Then,  gentlemen,  the  next  and  perhaps  as  imi)ort- 
ant  a  thing  as  any  in  examining  this  question  of  good 
faith,  is  this :  On  the  theory  of  the  plaintiffs,  these 
parties,  Messrs.  Douglas  and  Bumham,  became  the 
owners  of  this  restaurant,  a  business  of  its  own,  and 
according  to  their  position  before  you,  which  they  are 
bound  to  maintain,  they  took  charge  of  it  as  owners, 
with  the  motives  that  ordinarily  influence  owners; 
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that  is,  that  they  should  not  lose  money,  but  should 
make  it ;  especially  that  they  should  not  lose  the  money 
that  they  put  into  the  business.  Now,  you  remember 
exactly  what  has  been  testified  to  you :  the  burden  of 
proof  being  on  the  plaintiffs,  what  they  did,  how  the 
keys  were  passed  over,  how  Mr.  Douglas  went  behind 
the  counter  on  the  next  night  and  took  money,  how 
thereafter  from  night  to  night  he  did  the  same  thing, 
and  calling  in  there  for  his  meals,  &c.  You  recollect 
how  Mr.  Bumham  testified  he  went  there  after  that. 
You  must  take  these  circumstances  into  consideration, 
with  the  testimony  given  by  them  with  respect  to  what 
their  habits  in  respect  to  going  there  previously  were ; 
and,  having  these  facts  in  the  case,  say  aie  you  satis- 
fied from  them  that  these  gentlemen  acted  as  owners  of 
this  propei-ty  ?  You  will  inquiie  what  do  owners  gen- 
erally do,  what  examinations  do  they  make,  how  do 
they  insure  that  expenses  shall  not  be  too  great,  that 
income  shall  be  turned  over  properly.  Experience  tells 
you  what  people  do  in  respect  of  propeity  that  they 
become  owners  of ;  and  it  is  for  you  to  say,  in  the  light 
of  what  has  been  given  in  evidence,  whether  the  plain- 
tiffs did  in  good  faith  take  possession  of  the  property 
as  owners,  and  meant  to  become  owners. 

* '  Then  you  proceed  in  the  case  down  to  December, 
1873.  During  that  time  there  is  some  evidence  as  to 
who  was  there.  William  H.  Lane  and  Albert  Lane, 
besides  the  plaintiffs.  The  sheriff  testifies  that  William 
H.  Lane  was  there,  with  his  hands  in  his  pockets.  I 
don' t  think  that  is  a  fact  of  much  importance,  except 
as  you  connect  it  with  other  facts  in  the  case,  which 
you  must  find  according  to  the  evidence.  About  De- 
cember, 1873,  William  H.  Lane  proposed  to  sell  the 
property  to  Mr.  Pierson.  Gentlemen,  you  will  take 
that  testimony  exactly  for  what  it  is  worth.  Let  me 
caution  you  against  giving  too  much  weight  to  it; 
because  if  the  other  parts  of  the  case  show  you  that 
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William  H.  Lane  was  not  the  owner,  but  the  plaintiffs 
were,  his  declaration  did  not  amount  to  much.  But, 
on  the  contrary,  if  you  are  convinced  the  transfer  was 
not  made  in  good  faith,  then  you  do  not  need  the 
assistance  of  that  declaration ;  it  makes  no  difference 
whether  Mr.  Lane  said  so  or  not;  but  still  you  are 
bound,  as  one  fact  in  the  case,  to  consider  it  and  give  it 
its  due  weight. 

"Then,  about  a  year  after  January  15,  when  the 
second  transfer  was  made,  about  January,  1874,  Mr. 
Lord,  acting  as  attorney  for  Lane,  but  also  being  at 
that  time  the  attorney  for  these  plaintiffs  (because  the 
suit  had  been  then  commenced  and  was  in  progress 
some  months),  destroyed  an  important  part  of  the  evi- 
dence as  to  the  consideration  of  this  transfer.  You 
must  consider  that  fact  as  of  great  importance  in  this 
case.  You  must  weigh  Mr.  Lord's  testimony,  and  if 
you  are  satisfied  that  the  destruction  of  these  instra- 
ments  was  accidental,  or  rather  thoughtless,  that  he 
did  not  have  in  his  mind  then  what  their  bearings  on 
the  issues  of  this  case  were,  or  that  the  rights  of  Messrs. 
Burnham  and  Douglas  were  to  be  thus  preserved,  but 
was  an  impulsive  act  under  Mr.  Lane's  directions  to 
destroy  them  and  destroy  the  notes,  you  will  consider 
it  of  less  importance,  and  then  you  will  only  regret  that 
you  did  not  have  the  papers  before  you.  But  if  from 
the  evidence  you  are  obliged  to  say  that  the  destruction 
of  these  papers,  under  the  circumstances,  at  that  time, 
had  any  relation  to  the  matter  of  this  transfer,  were 
destroyed  with  the  idea  of  having  anything  to  do  with 
it,  then  it  is  a  very  important  fact  against  the  plaintiffs, 
and  you  must  so  consider  it." 

[Plaintiffs'  counsel  excepted.] 

Plaintiffs'  counsel  thereupon  requested  the  court  to 
charge : 

"  First. — That  where  the  articles  sold  are  of  such  a 
nature  that  a  manual  delivery  cannot  be  made,  a  con- 
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structive  oi'  symbolical  delivery  is  sufficient  to  satisfy 
the  requirement  of  the  statute  of  frauds,  and  in  such 
a  case  the  sale  is  valid,  if  it  is  made  in  good  faith  and 
for  a  fair  and  reasonable  price."" 

By  the  Court. — That  I  refuse  to  charge. 

Plaintiffs  excepted. 

'^Second. — ^That  between  the  10th  and  15th  of  Jan- 
uary, 1873,  William  H.  Lane  and  the  plaintiff  Doug- 
las, were  tenants  in  common,  and  the  possession  of 
Lane  was  in  judgment  of  law  the  possession  of  Doug- 
las." 

By  the  Court. — I  cannot  charge  you  that,  gentle- 
men, because  it  is  a  question  of  fact  for  you  to  say 
whether  that  transfer  to  Douglas  was  good.  If  it  was, 
then  William  H.  Lane  and  George  W.  Douglas  would 
have  been  tenants  in  common,  and  the  possession  of 
Lane  would  be,  in  judgment  of  law,  the  possession  of 
Douglas.  But  then  it  would  not  be  such  a  possession 
as  would  prevent  the  burden  of  proof  being  on  them  to 
show  the  transaction  was  a  fair  one. 

Plaintiffs  excepted. 

"  T7iird.—ThvLt  after  the  15th  of  January,  1873,  the 
plaintiffs,  Bumham  and  Douglas,  were  tenants  in  com- 
mon, and  if  the  latter  was  in  possession,  his  possession 
was,  in  judgment  of  law,  the  possession  of  both." 

By  the  Court.  —  I  cannot  charge  you  that,  al- 
though the  principle  is  correct ;  for  it  is  a  question  of 
fact  for  you  whether  Bumham  did  go  into  possession 
after  the  15th  of  January.  If  he  did  go  into  possess- 
ion, and  this  sale  was  a  good  one,  and  Douglas' s  sale 
was  a  good  one,  then  they  were  tenants  in  common ; 
and  if  Douglas  was  in  possession,  his  possession,  in 
judgment  of  law,  was  the  possession  of  both. 

Plaintiffs  excepted. 

''fourth. — That  the  sale  in  question  would  be 
valid,  if  made  in  good  faith  and  for  a  fair  price,  with- 
out an  actual  or  continued  change  of  possession,  if  the 
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property  sold  was  left  in  the  restaurant  for  the  benefit 
of  the  vendees,  and  for  the  purpose  of  retaining  the 
customers  and  preventing  the  business  from  being  bro- 
ken up." 

By  the  Court. — ^That  might  be  a  reason  satisfac- 
tory to  them  in  a  business  point  of  vievsr,  but  it  would 
not  Ssatisf y  the  law.  They  had  no  right,  for  the  sake  of 
making*  a  transfer  between  themselves,  to  do  injustice 
to  third  parties.  They  must  make  an  actual  and  open 
change  of  possession,  or  else  take  the  responsibility  of 
showing  to  you  that  the  transfer  was  a  fair  one. 

Plaintiffs  excepted. 

''^ Fifth. — ^That  the  return  of  the  execution  by  the 
sheriff  unsatisfied,  after  the  levy  had  been  made  and 
after  the  property  had  been  replevied,  was  an  abandon- 
ment of  the  levy,  and  that  the  defendant  is  not  enti- 
tled to  a  judgment  for  a  return  of  the  property." 

By  the  Court. — ^That  I  refuse. 

Plaintiffs  excepted. 

^^  Sixth. — That  if  Bumham  and  Douglas,  or  either 
of  them,  employed  Albert  S.  Lane  to  superintend  the 
restaurant  for  them,  the  possession  of  Albert  S.  Lane 
was  their  possession." 

By  the  Court. — No  ;  that  is  just  the  thing  that  the 
law  means  to  discountenance.  That  is  done  under  a 
bushel,  so  far  as  the  creditors  are  concerned.  You 
must  take  all  the  facts  in  the  case.  Now,  gentlemen, 
such  a  declaration  as  Mr.  Douglas  made  to  Albert  S. 
Lane,  to  go  on  and  run  the  place,  does  not  constitute 
that  open  change  of  possession  which  the  law  means 
under  the  circumstances  of  this  case. 

Plaintiffs  excepted. 

The  defendant's  counsel  requested  the  court  to 
charge,  among  other  things : 

'*  First. — The  law  declares  every  sale  or  transfer  of 
property  by  a  debtor  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  party  making  such  sale, 


-I 


BURNHAM  r.  BRENNAN.  68 

«M— —  III      I.  I  ■  -  ^  »  I..  .  1 

Statement  of  the  Case. 

-~--r--BiiMit  _  ■■!!  r  -m 

where  it  is  made  with  the  intent  to  hinder,  delay,  or 
defraud  the  creditors  of  the  party  making  the  sale." 

By  the  Court. — You  can  see  the  force  of  all  these 
words.  That  is  the  law.  To  hinder  and  delay  is  to  do 
something  which  is  an  attempt  to  defraud,  rather  than 
a  successful  fraud  ;  to  put  some  obstacle  in  the  path, 
or  interpose  some  time,  unjustifiably,  before  the  credi- 
tor can  realize  what  is  owed  out  of  his  debtor's  prop- 
erty. 

Plaintiffs  excepted. 

^^  Second. — The  burden  rests  upon  the  plaintiffs  to 
prove  that  the  sale  or  transfer  was  made  in  good  faith, 
and  without  any  intent  to  defraud  such  creditors,  and 
if  he  has  failed  in  that  proof  he  cannot  recover." 

The  Court  so  charged. 

Plaintiffs  excepted. 

"  Third. — If  the  jury  shall  find  that  the  goods 
were  sold  for  their  full  value,  yet  if  the  motive  for  the 
sale  and  purchase  on  the  part  of  the  seller  and  pur- 
chaser was  to  hinder,  delay,  or  defraud  the  creditors 
of  Lane  in  the  collection  of  their  debts,  then  the  trans- 
action was  void  as  agaiDst  the  creditors  of  Lane,  and 
the  verdict  must  be  for  the  defendant." 

By  the  Court. — I  charge  you  that,  gentlemen,  as 
I  have  before. 

Plaintiffs  excepted. 

^^  Fourth. — If  this  alleged  sale  was  made  by  Lane 
with  the  intent  to  hinder,  delay,  or  defraud  his  credi- 
tors, and  the  plaintiffs  had  notice  of  such  intent,  then 
the  verdict  must  be  for  the  defendant,  whether  the 
plaintiffs  paid  any  money  or  not." 

By  the  Court. — If  Mr.  Lane  meant  to  defraud 
his  creditors,  and  the  plaintiffs  had  notice  of  that, 
no  matter  how  much  was  paid,  the  transaction  is  void. 

Plaintiffs  excepted. 

^^  Fifth. — To  refrain  from  inquiry  when  the  cir- 
cumstances are  such  as  would  put  a  man  of  ordinary 
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prudence  on  inquiry,  is  in  judgment  of  law  a  want  of 
good  faith. 

^' Sixth.  —  If  the  circumstances  attending  this 
alleged  sale  by  Lane  to  the  plaintiffs  were  such  as 
would  have  led  a  man  of  ordinary  prudence  to  make 
inquiry,  and  such  inquiry  would  have  shown  reason- 
able ground  for  believing  that  the  sale  was  being  made 
for  the  purpose  of  hindering,  delaying,  or  defrauding 
creditors  of  Lane,  then  the  transaction  was  fraudulent 
in  law,  and  the  plaintiffs  cannot  recover." 

By  the  Court. — That  is  the  law,  gentlemen,  and 
it  follows  from  what  I  first  said  that  when  a  transfer 
of  this  kind  of  property  is  made  the  buyer  owes  some 
duties  to  third  parties,  to  creditors  ;  and  then  if  he  has 
before  him  facts  which  would  put  a  person  of  ordinary 
intelligence  and  prudence  on  his  guard,  or  create  a 
suspicion  which,  being  followed  up,  would  lead  an 
ordinary  man  to  find  out  there  was  a  fraudulent  intent 
upon  the  part  of  the  seller,  and  such  a  purchaser 
abstained  from  making  such  an  inquiry,  in  the  face  of 
the  existence  of  such  facts,  that  is  a  want  of  good 
faith ;  and  you  must  say  whether  in  this  case  there 
were  facts  that  would  put  the  plaintiffs  on  inquiiy,  and 
if  there  were,  and  they  did  not  make  that  examination 
which  men  of  ordinary  prudence  should  make,  that  is 
for  you  to  find. 

Plaintiffs  excepted. 

^^  Seventh. — A  joint  possession  by  buyer  and  seller 
after  the  sale  will  not  amount  to  an  actual  change  of 
possession  within  the  meaning  of  the  statute. 

'^  Eighth. — If  the  jury  should  find  this  property 
after  the  alleged  sale  remained  in  the  joint  possession 
of  Lane  and  the  plaintiffs,  then  such  sale  was  pre- 
sumptively fraudulent,  and  plaintiffs  cannot  recover, 
unless  the  good  faith  of  the  parties  be  proved  by  the 
evidence." 

By  the  Court. — That  is  so.     There  must  be  an 
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actual  change  of  poi^session  from  Lane  to  the  plain- 
tiffs. 

Plaintiffs  excepted. 

''  Ninth. — If  a  party  has  it  in  his  power  to  produce 
witnesses  upon  material  points,  who  are  admittedly 
friendly  to  him,  and  does  not  do  so,  and  their  non- 
production  is  not  explained ;  and  if  papers  which  are 
material  evidence  in  an  action  have  been  destroyed  by 
X)arties  thereto  or  their  agent  while  it  is  i)ending,  the 
jury  should  take  such  facts  into  consideration  in  form- 
ing their  judgment  upon  the  issues." 

By  the  Court. — That  is,  no  doubt,  the  law,  gen- 
tlemen. If  you  believe  that  there  has  been  any  omis- 
sion to  caU  witnesses  on  either  side,  who  might  have 
been  called  and  in  the  power  of  the  party  to  call,  and 
who,  if  called,  would  have  aided  you  in  determining 
this  case  one  way  or  the  other,  then  you  must  consider 
that  fact  as  telling  against  the  party  who  omitted  to 
call  them. 

Plaintiff  excepted. 

*'  Tenth. — Then,  in  such  a  case,  the  presumption  of 
law  is  that  the  facts  which  could  be  proved  by  such 
witnesses,  or  such  papers,  are  unfavorable  to  the  party 
so  failing  to  produce  such  witness,  or  destroys  such 
papers." 

By  the  Court. — I  do  not  charge  you  that  in  these 
words.  I  do  not  think  there  is  any  presumption  of 
law  of  that  kind.  But  it  is  a  fact  which  you  must 
consider,  to  say  why  they  were  not  called,  and  if  you 
consider  thev  were  not  called  because  their  evidence 
would  tell  against  them,  that  is  a  fact  you  must  con- 
sider with  all  the  other  facts  in  the  case,  to  determine 
the  question  of  fraud. 

Plaintiffs  excepted. 

The  jury  rendered  a  verdict  for  the  defendant,  and 

assessed  the  value  of  the  property  at  $810,  and  that 
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defendant  have  possession  thereof,  and  assessed  the 
damages  for  the  detention  at  $137.07. 

Judgment  was  entered  accordingly,  and  plaintiffs 
appealed  to  the  general  term. 

George  W.  Lord^  attorney,  and  of  counsel,  and  Nel- 
son Smithy  of  counsel,  for  appellants,  among  other 
things,  urged: — I.  Whether  there  was  an  actual  and 
continued  change  of  possession  within  the  meaning  of 
the  statute,  was  a  question  of  fact  for  the  jury ;  yet 
the  judge  instructed  the  jury,  as  a  matter  of  law,  that 
there  was  no  such  change. 

II.  The  clear  and  uncontroverted  evidence  estab- 
lished such  actual  and  continued  change  of  possession, 
(a.)  On  January  15,  1873,  the  plaintiffs,  under  their 
bill  of  sale,  were  the  owners  of  the  lease  of  the  entire 
building,  and  had  it  in  their  i)Osses3ion.  They  were 
tenants  of  the  entii'e  building  in  which  the  goods  and 
chattels  were,  (p.)  Each  of  the  plaintiflFs  had  in  his 
actual  possession  a  bill  of  sale  of  the  undivided  half  of 
the  goods  and  chattels  in  the  restaurant,  (c.)  Im- 
mediately after  the  delivery  of  the  bills  of  sale,  aU  the 
keys  of  the  building  were  delivered  to  them.  This  was 
the  only  remaining  act  necessary  to  put  them  in  full, 
entire,  complete  and  actual  possession  (Gray  v,  Davis, 
10  N.  T.  285). 

III.  The  court  erred  in  refusing  to  charge  that  if 
Bumham  or  Douglas  employed  Albert  S.  Lane  to 
superintend  the  restaurant  for  them  that  his  pos- 
session was  their  possession.  The  court  charged,  in 
e3q)ress  and  unequivocal  language,  directly  to  the 
contrary.* 

IV.  The  court  erred  in  permitting  the  witness,  Ed- 
ward Pierson,  to  testify  to  the  declarations  of  W.  H. 
Lane,  made  in  December,  1873,  nearly  a  year  after  the 
sale  (Tilson  v.  Terwillager,  56  N.  Y.  277 ;  Sprague  v. 
Kneeland,  12  Wend.  161).    The  case  of  Adams  v.  Da- 
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vidson,  10  N,  T.  309,  is  directly  opposed  to  Cuyler  v. 
McCarthy,  40  Id,  221,  236. 

V.  The  court  expressly  charged  the  jury  that  they 
must  take  his  (W.  A.  line's)  declarations  as  one  of 
the  facts  in  .the  case  (Porter  v,  Dalley,  6  N.  F.  Leg, 
Obs.  335 ;  Salmon  v,  Owen,  5  Duer,  611 ;  Knight  v. 
Forward,  63  Barb,  311  ;  Peck  v.  Grouse,  46  Id.  151 ; 
Loremore  v.  Campbell,  60  Id,  62). 

VI-  The  court  also  erred  in  charging  the  jury  that 
if  Mr.  Douglas  was  the  owner  of  one-half  and  W.  H. 
Lane  was  the  owner  of  the  other  half,  that  then  the 
sheriff  had  a  right  to  seize  the  property  in  the  manner 
he  did,  and  that  the  jury  must  be  satisfied  that  both 
transfers  (viz.,  the  transfer  to  Douglas  and  the  one  to 
Bumham)  were  good,  or  the  defendant  would  be 
entitled  to  a  verdict.  A  sheriff  cannot  seize  and  take 
into  his  possession  the  entire  property  on  an  execution 
against  one  joint-owner  (Phillips  v.  Crook,  24  Wend. 
389  ;  Waddell  v.  Crook,  2  ///^  471 ;  Walsh  v.  Adams, 
6  Denio^  126 ;  and  these  cases  are  all  cited  and  ap 
proved  in  Hall  v.  Carnley,  1  Kernan^  508).  The  Code, 
§  274,  has  made  provision  for  just  such  a  case.  It 
provides  that  ^'judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  and  for  or  against  one 
or  more  of  several  defendants."  Under  this  provision, 
if  the  transfer  to  Douglas  was  good  he  might  have 
judgment  against  the  defendant  for  the  value  of  one- 
Lalf,  and  the  defendant,  having  demanded  affirmative 
relief,  might  have  judgment  against  either  one  of  the 
plaintiffs  for  one-half  the  value,  and  so  vice  vei^sa. 

VII.  The  defendant  having  returned  the  execution 
to  the  sheriff's  office,  '*no  property,  real  or  personal," 
on  March  3,  1874,  he  thereby  waived  his  levy,  and  he 
was  no  longer  entitled  to  judgment  for  a  return  of  the 
property.  The  execution  was  dead  the  instant  it  was 
returned  nulla  bona^  and  the  sheriff  could  not  sell  the 
proi)erty  under  it,  and  therefore  he  was  not  entitled  to 
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a  judgment  for  its  return  (Comstock  v.  Stowell,  2  Hau). 
53).  Mr.  Justice  Bronson  said,  in  a  case  where  the 
execution  was  returned  nulla  bona^  ''The  sheriff  no 
longer  has  any  right  to  a  return  of  the  property,  and 
consequently  he  has  no  right  to  a  judgment  for  its 
value."  The  return  of  nulla  bona  is  conclusive  on  the 
sheriff  (Sheldon  v.  Payne,  3  Seld.  457 ;  Townsend  v. 
Olin,  5  Wend.  207 ;  Pennington  v.  Loring,  8  Johns.  20  ; 
Slergerland  v.  Swart,  13  Id.  255  ;  Vail  v.  Lewis,  4  Id. 
449 ;  Carpenter  v.  StUwell,  1  Kernan^  61).  Mr. 
Gwynne,  in  his  work  on  sheriffs,  says:  "After  the 
return  of  an  execution  to  the  clerk's  office  the  writ  is 
functus  officw ;  the  sheriff  cannot  re-take  it  or  act 
under  it"  (page  424).  He  adds,  that  a  return  of  no 
pr(^erty  cannot  be  impeached  (see  page  474,  and 
authorities  there  cited).  The  return  is  conclusive  on 
the  sheriff  {Owynne  on  S.  473;  Devoe  v.  Elliott,  2 
Caines^  243  :  Vail  d.  Lewis,  4  Johns.  450 ;  Phillips  7). 
Dana,  3  Scan.  557).  It  may  be  said  that  the  court  had 
the  power  to  allow  the  return  to  be  amended ;  but 
clearly  no  amendment  that  was  allowed  without  notice 
to  the  plaintiffs  could  affect  their  rights.  On  March  3, 
when  the  execution  was  returned  nulla  bona^  the 
plaintiffs  were  entitled  to  judgment.  How  could  .that 
right  be  taken  away  by  an  ex  parte  order  made  long 
after  the  suit  had  been  tried  ?  The  return  cannot  be 
amended,  even  by  order  of  the  court,  so  as  to  affect 
rights  of  persons  not  parties  to  the  original  suit  which 
accrued  before  amendment  (Emmerson  v.  Upon,  9  Pic7c. 
167 ;  Fumant  «.  Paul,  3  Greenl.  260  ;  Putman  t>.  Hall, 
3  Piclc.  445 ;  Maur  v.  Osgood,  7  Oreenl.  146). 

VIII.  The  court  also  erred  in  charging  the  jury, 
that  the  destruction  by  Mr.  Lord,  the  attorney  of  the 
plaintiffs,  of  the  guaranty  given  by  Douglas  to  Lane, 
to  pay  the  notes  of  Albert  S.  Lane,  and  of  the  agree- 
ment given  by  Bumham  to  pay  the  mortgage  of  Mr. 
Lane,  was  a  fact  "of  great  importance  in  the  case,'' 
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and  that  if  the  destruction  of  those  papers  had  any 
relation  to  the  matter  of  the  transfer,  it  was  a  ' '  very 
important"  fact  against  the  plaintiiBPs.  (a.)  The  evi- 
dence clearly  showed  that  the  destruction  of  the  papers 
was  a  thoughtless  act,  done  in  a  moment,  without 
reflecting  that  there  was  an  action  pending;  done 
under  Mr,  Lane's  declarations,  that  the  notes  and 
mortgage  guaranteed  had  been  paid  by  plaintiffs.  If 
such  was  the  case,  then  the  fact  was  of  no  importance 
whatever.  (6.)  But  even  if  the  destruction  was  willful, 
and  intentional,  it  was  not  an  important  fact  against 
the  plaintiffs,  because  it  was  done  without  the  direction, 
assent  or  knowledge  of  the  plaintiffs.  A  principal  is 
never  chargeable  with  the  consequences  of  a  willful  act 
of  an  agent  even  within  the  scope  of  his  authority ; 
much  less  is  he  so  chai^eable  for  an  act  beyond  the 
scope  of  his  authority,  (c)  The  papers  in  question 
were  not  in  the  custody  of  Mr,  Lord,  as  the  agent  or 
attorney  of  the  plaintiffs.  They  were  papers  given  to 
Mr.  Lane,  for  his  benefit,  and  were  delivered  by  him  to 
Mr.  Lord,  to  be  kept  for  him. 

IX.  The  court  also  erred  in  charging  the  jury  that 
if  the  circumstances  attending  the  sale  were  such  as 
would  have  led  a  man  of  ordinary  prudence  to  make 
inquiry,  and  such  inquiry  would  have  shown  a  reason- 
able ground  for  believing  that  the  sale  was  being  made 
for  the  purpose  of  hindering,  delaying,  or  defrauding 
creditors,  "then  the  transaction  was  fraudulent  in 
law."  But  the  court  went  even  further,  in  charging 
the  proposition  of  defendant' s  counsel,  that ' '  to  refrain 
from  inquiry,  when  the  circumstances  are  such  as 
would  put  a  man  of  ordinary  prudence  on  inquiry,  ^  is, 
in  judgment  of  law,  want  of  good  faith.'  "  The  omis- 
sion to  make  inquiry  might  be  a  circumstance  to  be 
taken  into  consideration  by  the  jury  ;  but  to  say  that 
such  omission  made  the  sale  fraudulent  in  law  was  go- 
ing beyond  all  precedent  or  authority. 
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X.  The  court  also  erred  in  charging  the  jury  as  to 
the  non-production  of  witnesses.  It  was  an  undisputed 
fact  in  the  oase,  that  Mr.  Lane  was  sick,  and  unable  to 
attend  the  trial ;  yet  the  court,  at  the  request  of  the 
defendant' s  counsel,  made  use  of  language  which  was 
calculated  to  leave  on  the  minds  of  the  jury  the  im- 
pression that  the  failure  of  the  plaintiff  to  produce  Mr. 
Lane  upon  the  stand  was,  under  any  circumstances,  a 
fact  against  them  from  which  they  might  infer  fraud. 
But  fraud  must  be  proved ;  it  cannot  be  inferred  from 
facts  which  merely  raise  a  suspicion  ( Jagger  v.  KeUey, 
62  iV^.  r.  274 ;  Dudley  v.  Danforth,  61  Id.  621). 

XI.  The  plaintiffs  had  a  right  to  leave  the  chattels 
in  the  restaurant  for  their  own  benefit,  and  to  prevent 
the  business  from  being  broken  up,  without  an  actual 
or  continued  change  of  possession,  provided  the  sale 
was  in  good  faith  and  for  a  fair  price,  and  yet  the  court 
refused  so  to  charge  (Bissell  v.  Hopkins,  3  Cow.  166  ; 
Clute  V.  Finch,  25  Barb.  428 ;  Woodworth  v.  Wood, 
21  Id.  343  ;  Guffin  v.  Cramton,  10  Bosw.). 

Vanderpoel^  Oreen  &  Chiming y  attorneys,  and  Robert 
S.  Gre€7ij  of  counsel,  for  respondent,  among  other 
things,  urged : — I.  The  rulings  of  the  learned  judge  on 
the  admission  of  evidence  were  correct.  The  evidence 
as  to  the  declarations  of  William  H.  I^ine  was  properly 
admitted,  and  the  motion  to  strike  out  was  properly 
refused,  (a.)  No  ground  of  objection  was  stated 
(Fountain  v.  Pettee,  38  iV:  T.  184).  (&.)  There  had 
been  no  change  of  possession  and  the  declarations  were 
admissible  (Adams  v.  Davidson,  10  JV.  Y.  309 ;  Newlin 
V.  Lyon,  49  Id.  661;  Willies  v.  Farley,  3  Car.  & 
P.  395). 

II.  There  should  not  be  a  reversal  in  consequence  of 
the  sheriff's  return  to  the  execution,  (a.)  The  question 
of  the  return  of  the  execution  was  a  matter  between  the 
plaintiff  in  execution  and  the  sheriff.     It  in  no  way 
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affected  the  right  of  the  plaintiffs.  It  had  none  of  the 
elements  of  estoppel  as  regards  them  (Baker  v.  Mc- 
DuflSe,  23  Wend.  289).  It  could  be  no  defense  to  the 
sheriff,  in  a  suit  by  the  plaintiff  in  execution.  He 
might  have  been  prosecuted  for  a  false  return,  and  a 
recovery  had  by  showing  that  Lane  had  an  interest  in 
the  very  goods  in  question,  (ft.)  The  return  was  sub- 
sequent to  the  commencement  of  this  suit.  If  the 
strict  rule  is  applied  to  shut  out  subsequent  proceed- 
ings, the  same  strictness  limits  the  plaintiffs'  recovery 
to  the  condition  of  things  at  the  commencement  of  this 
suit. 

III.  There  is  no  ground  for  reversal  involved  in  the 
exceptions  to  the  judge's  refusal  to  charge  the  plain- 
tiffs' requests,  or  to  his  modifications  of  such  requests. 
1.  There  was  no  error  in  the  judge's  refusal  to 
charge  the  first  request  (Hartford  v.  Archer,  4  Jlilly 
291-297;  Stout  v.  Rappelhagen,  51  Howard).  A 
request  to  charge,  to  be  available  on  an  exception  to 
a  refusal  to  charge  the  same,  must  be  presented  with 
such  ijrecision  that  it  is  the  duty  of  the  court  to  charge 
the  proposition,  in  the  terms  of  the  request,  without 
qualification  (Carpenter  v.  Stillwell,  11  iVl  Y.  61; 
Winchester  v.  Hicks,  18  Id.  558 ;  Bagley  v.  Smith,  10 
Id.  489).  2.  There  was  no  error  in  the  judge' s  refusal 
to  charge  the  plaintiffs'  second  request.  The  question 
of  fact  he  properly  left  to  the  jury,  involving  as  it  did 
the  disputed  question  of  the  validity  of  the  transfer  to 
Douglas,  but  instructed  them  as  to  the  law  upon  the 
facts  as  they  should  find  them  (Vedder  v.  Fellows,  20 
JV.  Y.  126).  3.  The  same  is  true  with  reference  to  the 
third  request.  4.  There  was  no  error  in  the  charge  in 
respect  to  the  fourth  request.  The  statute,  in  the  ab- 
sence of  an  actual  and  open  change  of  possession, 
required  that  the  transfer  should  be  shown  to  be  a  fair 
one.  6.  There  was  no  error  in  the  charge  that  the  jury 
must  be  satisfied  that  both  transfers  were  good,  or  the 
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defendant  was  entitled  to  a  verdict.  If  the  judgment 
debtor,  at  the  time  of  the  levy,  was  the  owner  of  an 
undivided  part  of  the  property,  the  same  was  subject 
to  levy,  and  the  sheriff  was  justified  in  taking  the 
whole  property,  and  could  sell  the  interest  of  the 
debtor  therein  (Smith  v.  Orser,  42  iV^.  Z.  132).  The 
sheriff  stood  in  the  place  of  Lane,  the  judgment  debtor, 
and  no  action  of  replevin  could  have  been  maintained 
against  him  by  his  co-owner  (Kusarle  v.  Allen,  13  JV. 
T.  173 ;  Foster  v.  Magie,  2  Lans.  183 ;  St.  John  v. 
Standring,  2  Johns.  468 ;  Farr  v.  Smith,  9  Wend.  338  ; 
Koningsberg  v.  Lauritz,  1  £J.  D.  Smithy  215 ;  Agel  v. 
Bets,  2  Id.  188).  6.  There  was  no  error  in  the  judge's 
refusal  to  charge  that,  if  Bumham  and  Douglas,  or 
either  of  them,  employed  Albert  S.  Lane  to  superintend 
the  restaurant  for  them,  the  i)ossession  of  Albert  S. 
Lane  was  their  possession.  The  judge's  charge  in  this 
regard  was  correct.  Albert  S.  lane  was  the  son  and 
partner  of  William  H.  Lane,  the  judgment  debtor,  and 
vendor.  He  was  the  Co.  of  Lane  &  Co.,  spoken  of  in 
Bumham' s  bill  of  sale ;  he  was  engaged  at  the  restaur- 
ant at  the  time  of  the  alleged  sale,  and  had  been  pre- 
viously. He  was  the  purchasing  agent.  The  continuing 
of  such  a  person  in  charge  was  not  that  change  of 
possession  which  is  required  by  the  statute  (Stout  v. 
Rappelyea,  51  How.;  HoUacher  v.  O'Brien,  6  Swiy 
277;  Jones  v.  O'Brien,  36  Super.  Ct.  Rep.  58). 

IV.  There  was  no  error  in  the  charge  as  made  by 
the  court  upon  the  several  requests  submitted  by  the 
defendant,  {a.)  As  to  the  second  request :  The  charge 
was  predicated  on  the  fact  that  the  evidence  had  not 
shown  an  actual  and  continued  change  of  possession, 
which,  under  the  statute,  rendered  the  sale  presump- 
tively fraudulent,  and  threw  on  the  plaintiff  the  bur- 
den of  proof  to  show  it  was  in  good  faith  and  without 
intent  to  defraud  creditors.  There  was  no  such  change 
of  possession  as  the  statute  required  (Bandall  t).  Par- 


BUKNHAM   c.   BRENNAX.  73 

Kespondent's  points. 

ker,  S  Sand/.  69 ;  Stout  v.  Rappelhagen,  51  Sbw.  Pr, 
— ;  Daily  Register^  April  21,  1876;  HoUacher  v. 
O'Brien,  5  Hun^  277).  (6.)  As  to  the  third  request : 
This  request  assumes  a  participation  in  the  fraudulent 
intent  by  the  purchaser.  The  statute  is  operative,  ex- 
cept in  the  case  of  a  purchaser  for  a  valuable  consider- 
ation, without  notice  (3  Mev.  Stat.  Banks'  ed.  marg.  p. 
137,  §  5).  The  payment  of  the  fuU  value  does  not  re- 
lieve the  transaction  of  fraud,  if  both  parties  unite  in 
the  intent  to  defraud  (Randall  v\  Parker,  3  Sandf.  69  ; 
Hanford  v.  Archer,  4  Hill^  271).  (c.)  As  to  the  fourth 
request :  As  before  stated,  the  statute  only  saves  a 
purchaser  without  notice.  Payment  is  not  enough ; 
there  must  be  good  faith,  {d.)  As  to  the  fifth  request : 
This  is  correct  (Baker  v.  Bliss,  39  N.  T.  70  ;  WilUam- 
son  V.  Brown,  15  Id.  362).  {e.)  As  to  the  sixth  re- 
quest :  Under  such  circumstances  the  law  charges  the 
party  with  constructive  notice  (Baker  v.  Bliss,  39  iV. 
Y.  70 ;  Williamson  v.  Brown,  15  Id.  362 ;  Pringle  v. 
Phillii)S,  5  Sandf.  157;  Danforth  v.  Dart,  4  Duer^ 
101 ;  Claflin  v.  Lenheim,  5  Hun^  269  ;  Weiss  v.  Bren- 
nan,  Superior  Ct.^  Apl.  Term^  1876).  (/.)  As  to  the 
seventh  and  eighth  requests :  A  joint  possession  by 
vendor  and  vendee  is  not  the  actual  change  contem- 
plated by  the  statute  (Boyd  v.  Dunlap,  1  Johns.  Ch. 
478,  484 ;  Jones  v.  O'Brien,  36  Sup.  Ct.  (4  J.  &  S.)  58 ; 
Randall  v.  Parker,  3  Sandf.  69).  {g.)  There  was  no 
error  in  the  charge  of  his  honor  that  if  a  party  has  it 
in  his  power  to  produce  vritnesses  upon  material  points, 
who  are  admittedly  friendly  to  him,  and  does  not  do 
so,  and  their  non-production  is  not  explained,  and  if 
pai)ers  which  are  material  evidence  in  an  action  have 
been  destroyed  by  parties  thereto,  or  their  agent,  while 
it  is  pending,  the  jury  should  take  such  facts  into  con- 
sideration in  forming  their  judgment  upon  the  issues. 
Neither  William  H.  Lane  nor  Albert  S.  Lane  were  pro- 
duced as  witnesses.    William  H.  Lane  was  shown  to  be 
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sick,  and  to  have  been  so  for  some  time,  but  no  steps 
were  taken  to  procure  his  testimony.  The  papers  des- 
troyed were  the  papers  connected  with  the  pretended 
consideration  of  the  bills  of  sale,  and  were  destroyed 
by  the  attorney  of  the  plaintiffs  while  this  suit  was 
pending.  The  judge  declined  to  charge  that  any  pre- 
sumption was  raised,  but  charged  that  it  was  a  circum- 
stance to  be  considered  by  the  jury.  He  had  previously 
stated  the  rules  which  should  govern  the  jury  in 
considering  the  circumstances.  The  absence  of  ma- 
terial testimony  is  a  suspicious  circumstance,  to  be 
considered  by  the  jury  (Brooks  v.  Steen,  6  Suriy  616 ; 
Gordon  v.  People,  33  iT.  T.  501 ;  People  v.  Dyle,  21 
Id.  578;  Wylde  v.  R.  R.  Cos.,  53  Id.  156;  Bovee  v. 
Kelly,  7  J.  &  S.  27).  So  is  the  destruction  of  import- 
ant documentary  evidence  (1  Greenleaf  Ee.  §  37;  1 
Cow.  &  HilVs  Notes  to  Phillips  Ec;  1  Starkie  Ev. 
34 ;  Leeds  v.  Cook,  4  Esp.  256). 

By  the  Court. — Speir,  J. — When  the  testimony 
was  closed,  plaintiffs'  counsel  moved  the  court  that  as 
it  then  appeared  that  the  sheriff  had  returned  an  exe- 
cution on  March  3,  1873,  wholly  unsatisfied,  on  the 
judgment  on  which  the  sheriff  made  the  levy,  that  such 
return  released  the  levy  and  disabled  the  sheriff  from 
claiming  a  return  to  him  of  the  property  ;  and  he  not 
being  entitled  to  a  return,  the  plaintiffs  are  entitled  to 
a  direction  from  the  court  that  the  jury  find  a  verdict 
for  the  plaintiffs.  The  motion  was  denied,  and  the 
plaintififs  excepted.  If  the  plaintiffs'  motion  should 
have  been  granted,  it  would  be  an  end  of  the  case. 
This  proposition  will  be  first  examined. 

This  suit  was  commenced  May  29,  1873,  and  the  re- 
turn on  the  execution  was  made  nearly  a  year  thereaf- 
ter. The  objection  could  not  have  availed  the  plain- 
tiffs at  the  time  of  the  levy  or  before  the  return  and 
while  it  remained  in  the  sheriff  s  hands.    The  return, 
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therefore,  of  the  writ  was  a  matter  between  the  plaiu- 
tiflfs  in  the  execution  and  the  sheriflE.  It  in  no  way  af- 
fected the  rights  of  the  plaintiJBfs.  It  could  be  no  de- 
fense to  the  sheriff  in  a  suit  by  the  plaintiff  in  execu- 
tion. Here  it  has  none  of  the  elements  of  estoppel  as 
it  regards  these  plaintiffs.  The  return  was  subsequent 
to  the  commencement  of  the  suit,  and  if  the  strict  rule 
is  invoked  to  shut  out  subsequent  proceedings,  it 
would  seem,  by  parity  of  reasoning,  that  the  same 
stringent  rule  would  limit  the  plaintiffs'  recovery  to 
the  condition  of  things  at  the  commencement  of  the 
suit. 

The  return  of  the  writ  is  conclusive  in  that  suit ; 
and  generally  the  sheriff  is  concluded  by  his  own  return 
until  amended  ( Watson  on  Sheriffs  72  ;  1  Ld.  Raym. 
184).  But  this  rule  should  be  confined  to  cases  where 
the  party  against  whom  it  is  sought  to  be  imi)eached 
collaterally  derives  some  interest  from  or  under  it ; 
otherwise  there  is  no  reason  for  shutting  out  the  truth 
of  the  matter.  There  can  be  no  pretense  that  the 
plaintiffs  had  done  or  omitted  to  do  anything  by  rea- 
son of  the  return.  The  issue  on  the  merits  was  framed 
long  before  the  return,  and  a  technical  estoppel  is  in- 
terposed from  subsequent  proceedings  which  had  no 
existence  when  that  issue  was  joined.  I  am  of  the 
opinion  that  this  is  a  sufficient  answer  to  the  motion, 
and  that  the  return  created  no  such  estopi)el. 

In  addition,  and  for  greater  certainty,  the  defend- 
ant' s  counsel  procured  and  produced  on  this  appeal  the 
record  evidence  showing  that  the  sheriff  had  collected 
and  amended  his  return  nunc  pro  tunc.  The  rule  seems 
to  be  well  settled  that  record  evidence  may  be  admit- 
ted on  an  appeal  to  avoid  technical  defects.  It  is,  how- 
ever, subject  to  the  qualification  that  the  evidence 
shall  be  such  as  cannot  be  controverted.  In  Bank  of 
Charleston  v.  Emeric,  2  Sandf.  718,  Oakley,  Ch.  J., 
says,  "It  is  a  well  settled  and  useful  practice  in  res- 
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pect  of  docnments  which  speak  for  themselves,  and  on 
which  no  questions  can  arise  except  such  as  are  api>ar- 
ent  on  their  face,  to  permit  them  to  be  pi'oduced  on  the 
argument,  when  they  have  been  inadvertently  or  un- 
advisedly omitted  on  the  trial."  The  objection  against 
the  revival  of  the  writ  goes  to  the  power  of  the  court. 
The  doctrine  is  too  familiar  for  repetition  that  the 
court  has  the  completest  jurisdiction  over  its  records. 
It  had  the  power  to  do  what  was  done  here — ^to  author- 
ize the  correction  of  the  return,  to  give  life  and  vigor 
to  the  process  by  erasing  the  return  of  "no  property 
real  or  personal."  The  plaintiffs  were  not  entitled  to 
notice  of  the  motion  to  correct  or  revive.  They  had  no 
legal  interest  in  the  question.  They  must  be  looked 
upon  in  this  connection  as  trespassers  committing  the 
wrong  prior  to  the  return  of  the  execution.  They, 
acquired  no  rights  founded  on  the  faith  of  the  return ; 
nor,  strictly  speaking,  did  they  lose  any  by  the  revi- 
val of  the  process  (Jarvis  v.  Sewall,  40  Barb.  449  ; 
Barker  v.  Binninger,  14  JV.  T.  270).  This  last  case  is 
in  aU  respects  an  authority  directly  in  point. 

The  charge  of  the  learned  judge  is  predicated  on  the 
fact,  that  the  evidence  had  not  shown  an  actual  and 
continued  change  of  possession,  which,  under  the 
statute,  rendered  the  sale  presumptively  fraudulent, 
and  threw  on  the  plaintiffs  the  burden  of  proof  to  show 
it  was  in  good  faith  and  without  intent  to  defraud 
creditors.  If  there  was  no  such  change  of  possession 
as  the  statute  required,  then  the  presumption  of  fraud- 
ulent intent  created  by  the  statute  must  be  removed 
by  the  party  claiming  under  the  sale  proving  that  the 
transaction  was  in  good  faith  and  without  any  intention 
to  defraud ;  and  although  the  question  of  intent  arising 
in  the  case  is  one  of  fact  for  the  jury  to  try,  yet  the 
plaintiffs  claiming  under  the  sale  must  not  only  prove 
that  it  was  in  good  faith  but  that  it  was  without  any 
such  intent  to  defraud  creditors.    From  the  facts  in 
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the  case  I  think  the  court  was  clearly  right  in  its  view 
that  there  was  no  such  change  of  possession  as  the 
statute  required.  The  facts  in  this  respect,  when  fairly 
stated,  are  as  follows : 

The  goods  in  question  were  in  the  restaurant  comer 
of  Hall  place  and  Seventh  street.  William  H.  Lane  had 
for  years  carried  on  the  business  there,  and  had  associated 
with  him  in  such  business  his  son,  Albert  S.  Lane.  When 
Douglas  got  his  bill  of  sale  on  January  10,  1873,  no 
delivery,  actual  or  in  form,  took  place.  Five  days  after- 
wards, when  the  bill  of  sale  was  made  to  Bumham,  the 
attorney  who  drew  the  papers  handed  the  keys  to 
Burnham  telling  him  he  thereby  put  him  in  possession, 
and  then  went  through  the  same  formality  with  Doug- 
las. Douglas  went,  for  the  time  being,  behind  the 
counter,  and  commenced  receiving  checks  from  the 
customers  who  were  eating  their  meals  there.  Bum- 
ham  continued  his  business  as  a  real  estate  broker,  and 
was  at  the  place  once  a  week.  Douglas  was  at  the  time 
connected  with  the  Department  of  Public  Works,  en- 
gaged in  his  duties  from  8  a.  m.  to  6  p.  m.,  got  his 
breakfast  at  the  restaurant,  and  had  done  so  for  fifteen 
years,  he  took  his  breakfast  from  6  to  7  a.  m.  and  din- 
ner from  6  to  7  p.  M.  In  the  evenings  he  attended  to 
the  business.  During  his  absence  the  business  was 
entirely  attended  to  by  William  H.  or  Albert  S.  Lane  or 
both,  and  William  only  left  when  he  got  there.  Before 
January,  1873,  Douglas  had  gone  behind  the  counter 
and  taken  money  for  checks  at  the  request  of  Lane ; 
he  would  be  there  rainy  days  and  all  day  on  Sunday. 
After  the  alleged  sale,  William  H.  Lane  remained 
there  and  attended  except  when  detained  by  sickness ; 
lived  just  across  the  street ;  when  in  there,  he  went 
about  the  saloon  as  usual,  and  sometimes  went  behind 
the  counter.  No  change  took  place,  so  far  as  Albert  S. 
Lane  was  concerned ;  he  had  f uU  charge  to  run  the 
place,  and  did  so  with  his  father,  William  H.  Lane. 
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Xo  evidence  of  a  change  of  sign,  and  the  two  Lanes 
were  in  possession  when  the  sheriff  made  his  levy. 

This  court  has  pnt  a  very  plain  construction  on  this 
.statute  38  to  change  of  possession:  "an  actual  change 
of  pos.^^«Jsion  of  the  goods  sold,  in  the  statute  of  frauds, 
means  an  oi)en,  visible  and  public  change,  manifested 
l;y  such  outward  signs,  as  render  it  evident  that  the 
possession  of  the  owner  as  such  has  wholly  ceaaed  " 
<RandaU  r.  Parker,  3  Sanc(f.  Supr.  CL  60).    It  is  im- 
portant to  bear  in  mind  this  construction  put  upon  the 
fctafute  in  disposing  of  the  several  refusals  and  requests 
to  charge.     The  court  decided,  and  rightly,  I  think, 
that  the  facts  disclosed  bv  the  evidence  threw  the  bur- 
den  upon  the  plaintiffs  to  show  affirvvatirely  the  entire 
good  faith  of  the  transaction,  and  an  honest  intent  not 
to  defraud  creditors.    The  language  of  the  charge  is, 
'*the  burden  rests  upon  the  plaintiff  to  prove  that  the 
sale  or  transfer  was  made  in  good  faith  and  without 
any  intent  to  defraud  such  creditors,  and  if  he  has 
failed  in  that  proof  he  cannot  recover."     The  learned 
counsel  for  the  plaintiffs  appears  to  have  assumed  that 
the  evidence  of  a  change  of  possession  was  clear  and 
uncontradicted,    and ,  that    the    court    should    have 
directed  a  verdict  for  the  plaintiff.     In  support  of  this 
assumption,  he  refers  to  the  fact  that  Douglas,  imme- 
diately after  the  delivery  of  the  bills  of  sale,  went 
behind  the  counter  and  received  the  checks  from  the 
customers,  and  that  this  was  an  open  act  of  possession. 
As  to  this  it  is  only  necessary  to  refer  to  the  whole 
conduct  of  Douglas.     While  he  did  this  only  at  the 
time  l>eing  to  satisfy  himself  of  the  propriety  of  enter- 
ing upon  liis  possession,  he  actually  continued  his  own 
business  during  the  whole  day,  taking  his  meals  early 
and  late  at  the  restaurant,  as  he  had  done  for  several 
years,  and  coming  to  the  restaurant  on  rainy  days  and 
Sundays,   attending  to  business   generally.    He  put 
Albert  S.  Lane  as  manager  to  attend  to  the  business, 
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which  he  did  in  the  same  manner  and  under  the  same 
circumstances  under  which  he  had  performed  it  before 
the  sale.  This  clearly  was  not  an  open,  visible  and 
public  change  manifested  by  such  outward  signs  as 
render  it  evident  that  the  possession  of  the  owner  had 
wholly  ceased.  It  seems  to  me,  that  all  the  circum- 
stances attending  the  sale  are  calculated  to  excite 
suspicion  in  the  minds  of  sensible  business  men  accus- 
tomed to  the  every-day  fair  transactions  relating  to  the 
purchase  and  sale  of  property  of  this  description. 
There  were  no  schedules  of  the  property ;  no  outward 
change  of  sign,  and  nothing  to  notify  the  public  that 
the  establishment  had  undergone  any  change  as  to  the 
ownership. 

The  objection  is  made  and  exception  taken  to  the 
eleventh  request  to  charge,  that  if  the  circumstances 
attending  the  alleged  sale  were  such  as  would  have  put 
a  man  of  ordinary  prudence  to  make  inquiries,  and 
such  inquiry  would  have  shown  reasonable  ground  for 
believing  that  the  sale  was  being  made  for  the  purpose 
of  hindering,  delaying  or  defrauding  creditors  of  Lane, 
then  the  transaction  was  fraudulent  in  law,  and  the 
plaintiff  cannot  recover.  This  is  a  case  of  constructive 
notice,  which,  under  the  circumstances  the  law,  and 
not  the  judge,  charges  the  party  with.  The  rule  is  laid 
down  by  Selden,  in  15  iV'.  T.  (Williamson  v.  Brown, 
362),  that  when  a  purchaser  has  knowledge  of  any  fact 
sufficient  to  put  him  on  inquiry  as  to  the  existence  of 
some  right  or  title  in  conflict  with  that  he  is  about  to 
purchase  he  is  presumed  to  have  made  the  inquiry,  and 
ascertained  the  extent  of  such  prior  right  or  to  have 
been  guilty  of  a  degree  of  negligence  fatal  to  the  claim 
to  be  considered  a  bona  fide  purchaser.  This  rule  is 
affirmed  in  Baker  v.  Bliss,  39  N.  T.  70. 

I  have  examined  the  several  exceptions  taken  to  the 

\  rulings  on  the  admission  and  exclusion  of  testimony, 

\  and  am  unable  to  detect  any  serious  errors  in  them. 
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If  the  views  of  the  court  on  the  question  of  an  actual 
and  continued  change  of  possession  and  intention  of 
the  parties  are  correct,  then  the  several  requests  and 
refusals  to  charge  need  not  be  further  noticed.  They 
are  all  supported  by  qualifications,  the  necessary  result 
of  the  views  entertained  by  the  court  on  the  trial. 
The  judgment  must  be  affirmed  with  costs. 


Curtis,  Ch.  J.,  concurred. 


GEORGE  F.  DOW,  et  aZ.,  Plaintiffs  aih)  Appel- 
lants, ^.  JAMES  DARRAGH,  Defendant  and 
Respondent.* 

I.  OPENING  CASE  AFTER  PARTY  HAS  RESTED. 
1.  Motion   to  compel  befebbb  to  hear  and  determine  to 

*      OPEN. 

(a.)  No  power  in  the  court  to  grant. 

*  Note.  The  action  was  brought  for  an  accounting  as  to  the  busi- 
ness done  between  the  plaintiffs  firm  of  George  W.  Dow  &  Sons,  and 
the  defendant,  James  Darragh,  under  a  certain  contract. 

The  trial  of  the  action  was  commenced  in  November,  1874,  at  a 
special  term  of  this  court,  before  the  Hon.  J.  J.  Freedman.  The 
main  controversy  upon  the  trial  was  as  to  the  effect  of  the  arbitration 
and  award  set  up  in  defendant's  answer.  The  court  decided  that  the 
award  was  indefinite  in  form,  but  so  far  as  it  had  been  executed  and 
made  definite  by  the  acts  of  the  parties,  it  would  be  upheld.  The 
court  further  decided  that  inasmuch  as  it  would  be  difiicult  to  deter- 
mine how  far  it  had  been  executed  without  the  taking  of  the  accounts 
between  the  parties,  as  to  all  matters  and  questions  involved  in  the 
suit,  an  order  of  reference  should  be  made  to  hear  and  determine  the 
issues. 

Under  this  decision  the  order  of  reference,  in  addition  to  referring 
the  issues  for  hearing  and  determination,  further  ordered  that  the 
referee  take,  state  and  determine  the  accounts  of  and  between  the 
parties  in  accordance  with  law  and  equity. 
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n.  TRIAL  BEFORE  REFEREE  TO  HEAR  AND  DETERMEOT, 
HOW  CONDUCTED  ;  PRACTICE. 
1.  OFKsmsa  CASE  aftek  paktt  has  rested. 
(a.)  Sound  discretion.    It  rests  in  the  3oand  discretion  of  the 

referee. 
(b,)  Eeview  of  discretion.    Cannot  be  had  on  motion  to  compel 

the  referee  to  open, 
(c.)  Discretion^  when  properly  exercised, 
L  When  the  party  bef oi«  he  rested  had  fiQI  opportunity  to 
discover  the  facts  which  he  subsequently  proposes  to 
prove,  and  the  evidence  thereof,  and  after  he  rested  his 
adversary  departed  for  his  place  of  business  and  residence 
in  a  distant  country;  it  is  a  proper  exercise  of  discretion  to 
refuse  to  open  the  case  to  admit  proof  of  such  facts  on  an 
allegation  that  they  were  not  discovered  until  after  the 
departure  of  the  adversary. 

Before  Curtis,  Ch,  J,,  and  Speir,  J. 

Bedded  Janwary  2,  1677. 

Appeal  from  an  order  denying  a  motion  made  by 
the  plaintiff  compelling  a  referee  appointed  ''to  hear' 
and  determine  "  the  issues  in  the  action  to  re-open  plain- 
tiff's  case  after  the  plaintiff  had  rested,  and  after  the 
defendant  had  returned  to  his  place  of  business  in 
India. 

The  motion  was  heard  at  special  term,  before  his 
Honor  Judge  Sedgwick,  who  rendered  the  following 
opinion : 

The  taking  of  the  account  was  therefore  involved  in  and  a  part  of 
the  trial  of  the  issues. 

The  question  as  to  whether,  under  an  order  of  reference  to  take 

and  state  accounts  wholly  separate,  and  disconnected  from  the  trial 

of  issues,  the  court  has  not  power  to  give  directions  from  time  to 

time  as  to  the  principles  on  which  the  account  should  be  stated,  or 

specially  to  direct  certain  matters  to  be  inquired  into  and  taken  into 

account,  or  even  to  direct  specified  items  to  be  charged  or  credited, 

does  not  appear  to  the  reporters  to  have  been  involved  in  this  case  or 

passed  on  by  the  court. 
Vol.  X,— 6 
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Sedgwick,  J. — I  am  of  opinion  that  the  court  has 
no  power  to  grant  this  motion ;  but  that  while  the  case 
is  on  trial  before  the  referee,  the  relief  asked  is  placed 
by  the  Code  within  the  discretion  of  the  referee,  acting 
as  the  court. 

This  decision  being  placM  upon  a  want  of  jx)wer, 
the  order  is  appealable. 

Motion  denied.    Ten  dollars  costs  to  defendant. 

The  facts  sufficiently  appear  in  the  general  term 
opinion. 

Stanley^  Brown  &  ClarJCj  attorneys,  and  of  coun- 
sel for  appellants,  urged :  —  I.  The  evidence  which 
plaintiffs  propose  to  produce  before  the  referee  is  ma- 
terial, pertinent  and  competent.  It  is  not  cumulative ; 
and  no  objection  could  have  been  successfully  made  to 
it  had  it  been  produced  before  the  referee  before  the 
plaintiffs  rested  their  case. 

II.  Tha  affidavits  show  conclusively  that  the  mat- 
ters proposed  to  be  given  in  evidence  were  newly  dis- 
covered—  discovered  after  plaintiffs  had  rested  their 
case.  The  positive  allegations  in  plaintiffs'  affidavit, 
that  he  as  matter  of  fact  discovered  the  fraudulent 
overcharge  and  omission  to  credit  interest,  after  rest- 
ing his  case,  are  not  denied ;  nor  is  there  any  denial 
that  the  fraudulent  overcharge  of  defendant  on  the  co- 
coa-nut oil  was  3,400  rupees,  nor  that  the  interest  on 
balances  in  defendants  possession  whi-^h  ought  to  be 
allowed  on  the  accounting  is  $5,000. 

III.  To  refuse  to  permit  plaintiffs  to  give  on  the  ac- 
counting, evidence  newly  discovered  of  positive  frauds 
of  defendant  upon  them  by  overcharges  and  by  omis- 
sion of  credits  due  to  them,  amounting  to  thousands  of 
dollars,  is  a  substantial  denial  of  justice.  It  is  not  a 
matter  for  which  plaintiffs  could  bring  a  new  suit.  If 
they  could,  the  defendant  is  a  non-resident  and  out  of 
the  jurisdiction,  and  service  could  not  be  obtained 
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TiI)on  him.  Besides,  it  is  much  more  convenient  to 
all  parties  concerned,  that  the  evidence  be  taken  on 
the  present  accoanting. 

IV.  If  the  court  will  not  grant  the  order  applied 
for,  then  the  plaintiffs  are  remediless ;  as  no  valid  ex- 
ception can  be  taken  to  the  decision  of  the  referee  on 
appeal  from  the  judgment  {Barb,  Ch,  Pr.  631,  bottom 
paging,  note  ;  Fielden  v.  Lahens,  6  Ahh.  Pr.  N.  8.  341, 
opinion  of  Parker,  J.,  in  court  of  appeals  ;  Caldwell 
7).  New  Jersey  Steamboat  Co.,  47  iT.  Y.  282,  295). 

V.  The  court  has  power  to  order  the  referee  to  re- 
open the  case  and  take  the  testimony.  This  action  was 
brought  in  the  superior  court  of  the  city  of  New  York, 
— a  court  of  record,  having  full  equity  jurisdiction.  It 
is  still  pending  in  this  court.  The  court  has  referred 
such  of  the  issues  in  the  cause  as  the  court  did  not  de- 
termine at  si)ecial  term,  to  one  of  its  oflScers  to  hear 
and  determine  them,  and  has  ordered  that  officer  to 
take  and  state  the  accounts  of  the  respective  partners. 
But  the  court  has  not  lost  its  power  or  control  over  the 
case,  or  in  any  way  abdicated  it.  The  referee  is  its 
own  officer  and  agent,  and  subject  to  such  orders  as  it 
may  make  in  furtherance  of  equity  and  justice.  It 
may,  for  good  cause  shown,  remove  a  referee  and  ap- 
point another,  or  take  the  case  entirely  into  its  own 
hands,  and  determine  it  without  the  aid  of  a  referee. 
It  has  the  power  to  remove  an  officer  ;  much  more  has 
it  the  power  to  regulate  the  action  of  the  referee.  In 
what  case  it  will  exercise  such  power  is  another  and  a 
different  question.  This  power  is  not  so  much  the 
creature  of  statutes  as  an  incident  to  the  general  and 
necessary  powers  of  the  court  to  administer  justice.  It 
should  be  borne  in  mind  by  the  court  that  the  suit  is 
an  equity  suit,  and  the  referee  appointed  to  take  and 
state  the  accounts  has  the  same  duties  and  is  subject 
to  the  same  control  that  the  master  was  subject  to  in 
the  court  of  chancery.    Who  ever  heard  it  solemnly 
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argued  that  the  court  of  chancery  was  inferior  in  any 
point  of  power  to  the  master  which  that  court  had  ap- 
pointed 'i  Yet  it  is  argued  that  the  referee  has  more 
power  over  the  litigation  than  the  court  of  equity 
which  api)ointed  him.  We  look  in  vain  in  the  statutes 
for  anything  given  by  the  legislature  to  the  referee, 
making  him,  in  any  point,  superior  to  the  court,  and 
the  court  below  gave  no  reference  to  any  such  statutes 
(Ford  V.  Ford,  35  Haw.  Pr.  321 ;  Macpherson  v.  Bon- 
ner, 40  J\\  Y.  Super.  CL  [8  J.  &  S.]  448.)  The  doctrine 
defendant' s  counsel  contends  for  is  highly  derogatory 
to  the  court  and  extremely  dangerous  to  suitors. 

VL  Section  272  of  the  Code,  headed  "report  to 
stand  as  decision  by  the  court,"  does  not  take  from 
the  court  any  power  to  order  further  testimony  to  be 
taken  in  a  case  like  the  present.  But  the  present  is 
not  the  case  prescribed  for,  because  it  is  not  sought 
here  to  review  the  decision  of  the  referee  upon  evi- 
dence upon  the  trial,  but  is  in  the  nature  of  an  appli- 
cation for  a  new  trial  upon  newly  discovered  evidence 
which  did  not  appear  on  the  trial.  And  it  is  pertectlj 
settled  that  such  applications  may  be  and  are  con- 
stantly made  and  granted  on  aflBdavits  of  matters  de- 
hors the  record.  A  motion  for  a  new  trial  on  newly 
discovered  evidence  must  be  made  before  judgment. 
Nothing  whatever  is  gained  by  waiting  until  after  the 
referee  has  reported,  and  then  moving  to  set  aside  his 
report.  The  court  can  do  now  what  it  could  do  then  ; 
and  it  is  much  more  convenient  for  all  the  parties, 
that  the  testimony  be  taken  now,  before  the  account- 
ing is  completed,  than  that  the  report  should  be  set 
aside,  and  a  new  accounting  had. 

VII.  Plaintiffs  have  been  guilty  of  no  negligence 
that  should  deprive  them  of  their  rights,  in  favor  of  one 
who  has  defrauded  them  in  a  trust-relation  to  them  of 
a  partner,  in  matters  exclusively  in  his  knowledge  and 
under  his  control,  which  frauds  were  unlooked  for  and 
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unsuspected  by  them  until  a  month  before  they  offered 
to  prove  them. 

Blanchard  &  Miller^  attorneys,  E.  L.  Fancher^  and 
Theodore   F.    Miller^    of    counsel   for   respondents, 
urged: — I.  The  court  has  a  general  supervision  over 
its  referees  to  annul  and  set  aside  its  own  orders  of 
reference,  where  incompetency  or  impropriety  are  al- 
leged against  the  referee  (Bainbridge  v.  Livermore,  56 
N.    F.   75,   and  cases  there   cited).      This  question, 
however,  does  not  arise  upon  this  appeal.     The  idea  of 
any  impropriety  on  the  part  of  the  referee  was  ex- 
pressly disclaimed   below.      But  the  court  wall  not 
interfere  with  the  conduct  of  a  case  pending  before  a 
referee  appointed  to  hear  and  determine,  or  with  his 
ruling  upon  matters  of  discretion.     Such  a  referee  is 
the  court ;  he  alone  can  pass  upon  questions  of  discre- 
tion.   He  must  exercise  a  sound  judicial  discretion, 
and  where  he  grossly  abuses  his  power  his  decisions  are 
reviewable  upon  appeal,  just  as  are  those  of  a  trial 
court  where  discretion  is  grossly  abused.     ''The  trial 
by  referee  shall  be  conducted  in  the  same  manner,  and 
on  similar  notice,  as  a  trial  by  the  court"  {Code^  %  272). 
"The  mode  of  conducting  its  trial,  therefore,  must  be 
within  the  discretion  of  the  referee,  so  far  as  relates  to 
all  questions  within  the  ordinary  discretion  of  a  judge 
on  the  trial  of  a  cause"  (Palmer  v.  Palmer,  13  How. 
865 ;  Pratt  x.  Stiles,  0  Abh.  153).     The  decision  of  the 
learned  judge  below  was,  therefore,  correct,  if  the  ad- 
mission of  the  proposed  new  evidence  was  a  matter  of 
discretion  with  the  referee. 

II.  It  was  a  matter  of  discretion.  It  is  purely  a 
matter  of  sound  discretion  whether  a  judge  or  referee 
shall  permit  a  party  to  introduce  proof  irregularly,  or 
to  re-open  his  case  after  resting.  "If  the  testimony 
was  closed  the  day  before,  it  was  discretionary  with  the 
court  whether  to  open  the  case  or  not  to  receive  the 
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additional  evidence,  and  the  decision  is  not  reviewable 
here.  The  withdrawal  or  absence  of  witnesses  who 
might  be  called  in  reply,  or  other  circumstances,  may 
have  rendered  the  decision  proi)er"  (per  Church,  Ch. 
J.,  CaldweU  x.  N.  J.  Steamboat  Co.,  47  N,  T.  295). 
"After  plaintiflE  rests,,  it  is  a  matter  of  discretion 
whether  to  allow  the  case  to  be  re-opened ' '  (Solomon 
V.  Central  Park,  N.  &  E.  R.  R.  Co.,  1  Sweeny,  303; 
Burgen  v.  White,  2  Bosw.  92;  Meyer  t.  Goedel,  31 
How.  457 ;  Ford  v.  Niles,  1  Hill,  300).  The  court  had, 
therefore,  no  power  to  interfere.  It  would  have  been 
very  unjust  to  the  defendant  had  the  referee  received 
the  proposed  proof  of  "new  claims,"  under  the  circum- 
stances. The  plaintiff  had  a  longer  day  in  court  than 
is  usually  accorded  to  suitors.  The  defendant  re- 
mained to  meet  the  case  made  against  him,  and  when 
it  was  closed  and  he  had  been  fully  cross-examined,  he 
returned  to  India  to  attend  to  his  neglected  business. 

By  the  Court. — Speir,  J. — No  incompetency  or 
impropriety  on  the  part  of  the  referee  is  claimed  on 
this  appeal,  nor  on  the  motion  below.  It  is  not,  there- 
fore, a  case  where  the  court  has  a  general  supervision 
over  its  referees  to  annul  and  set  aside  its  own  orders. 
By  section  272  of  the  Code,  "the  trial  by  referee  shall 
be  conducted  in  the  same  manner  and  on  similar  notice 
as  a  trial  by  the  court."  The  discretion  of  the  referee^ 
so  far  as  it  relates  to  all  questions  within  the  ordinary 
discretion  of  a  judge  on  the  trial  of  a  cause,  is  the 
same.  The  relief  asked  for  comes  within  the  discretion 
of  the  referee  acting  as  the  court,  and  the  learned  judge 
was  clearly  right  in  placing  his  decision  ui)on  the 
ground  of  a  want  of  power. 

The  referee  exercised  a  sound  discretion  in  refusing 
to  open  the  case.  The  defenses  were  put  in,  as  it  ap- 
pears, directly  to  meet  the  claims  presented  in  the 
plaintiffs'  case  after  the  defendant  had  been  detained 
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fif  te^.1  months  on  the  trial  and  had  returned  to  India. 
The  plaintiff  had  rested,  and  after  the  defendant's 
dejyarture  one  of  the  plaintiffs,  it  is  alleged,  discovered 
new  claims  from  the  defendant's  books  of  account, 
which  had  been  in  the  possession  of  the  referee  during 
a  period  of  nine  months,  and  which  they  had  examined 
during  that  time.  It  is  a  matter  of  discretion  whether 
a  case  shall  be  opened  after  the  plaintiff  rests.  In  this 
case  I  fail  to  find  any  excuse  for  this  long  delay,  and 
under  the  circumstances  it  would  have  been  unjust  to 
the  defendant ;  especially,  as  the  plaintiffs  had  already 
a  sufliciently  long  day  in  court.  The  order  must  be 
affirmed  with  costs,  &c. 


CnBTis,  Ch.  J.,  concurred. 


JAMES  W.  SMITH  akd  Another,  Executobs,  &o., 
Plaintiffs  and  Respondents,  v.  CHARLES 
L.  FROST,  Defendant  and  Appellant. 

L  TRUSTEE;   CONVERSION;   TROVER 

1.  Possession  wrongfully  obtained. 

(a.)  A  truMee  who,  through  a  purchase  in  his  own  name,  and  for 
his  own  benefit,  of  property  belonging  to  the  cestui  que  trusty 
in  relation  whereof  he  is  trustee,  from  one  holding  the  same  in 
pledge,  or  hypothecation,  or  under  a  mortgage  or  lien,  in  a 
manner  in  wliich  he  is  authorized  to  sell,  acquires  possession 
thereof,  is  chargeaUe  with  a  eonversum. 

2.  Demand  and  refusal. 

(a.)  Although  he  acquires  the  fosbession  rightfully  for 
the  purposes  of  the  trust,  yet  if^  when  by  the  terms  of  the 
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trust,  the  property  \a  deliverable  to  the  cestui  que  trusty  he  on 
demand  refuses  to  deliver,  he  U  tharge(Me  with  a  eonoersion. 

8.    FOBM  OF  ACTION. 

{a.)  Agreement. 
1.  The  cestui  que  trust  need  not  hcue  his  action  en  the  agreement 
which  raises  the  trust. 
(h.)  Trover. 
He  may  bring  a  common  law  action  of  trover  for  the  conver- 
sion. 
IL   VALUE  OF  NEGOTIABLE  SECURITIES. 

1.    EvroENCB  OF. 

(a.)  The  testimony  of  a  witness  as  to  the  market  value  at  a  some- 
what remote  period,  founded  on  a  general  recollection^  based  on 
his  keeping  the  run  of  the  market  price  in  consequence  of 
his  being  very  much  interested  in  the  company  which  iaauea 
the  securities,  is  competent  and  sufficient  prima  facie, 

ALTHOUGH 

he  has  no  recollection  of  buying  or  selling,  or  as  to  any 
sales  or  purchases  made,  at  that  period. 


Before  Cuetis,  Ch.  J.,  and  Speie,  J. 

Decided  January  2,  1877. 

Marsh  <6  Wallis^  attorneys,  for  api)ellant ;  Mr. 
Sheppardy  of  counsel. 

Emotty  Burnett  &  Hammond^  attorneys,  for  res- 
pondent ;  James  Emott^  oi  counsel. 

By  THE  Court. — Speir,  J. — ^The  statement  of  facts 
in  this  case  is  contained  in  39  Superior  Court  Reports 
389  (7  Jones  &  Spencer^  and  is  substantially  the  same 
as  appears  on  the  argument  now  before  us.  On  the 
former  appeal  a  new  trial  was  ordered  upon  the  ground 
that  all  the  evidence  in  the  case  going  to  show  that  the 
defendant  undertook  the  duties  of  an  agent,  or  of  a 
trustee  and  to  act  in  the  matter  for  the  interest  and 
on  behalf  of  the  plaintiff,  ^as  admitted  by  the  trial 
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judge  only  so  far  as  it  would  tend  to  show  notice,  and 
that  the  evidence  should  be  strictly  limited  to  the 
question  of  notice.  The  result  of  the  error  or  misun- 
derstanding, whichever  it  was,  between  counsel  and  the 
court,  was  to  leave  the  real  issue  between  the  parties 
untried.  On  this  trial  the  same  evidence  was  in  effect 
received  without  limitation  as  to  notice,  and  the  jury, 
under  the  direction  of  the  learned  judge,  found  a  ver- 
dict for  the  plaintiff.    • 

The  main  objection  now  made  by  defendant' s  coun- 
sel against  the  plaintiff' s  recovery  is  that  the  complaint 
does  not  state  any  cause  of  action  against  the  defen- 
dant. The  allegations  in  the  complaint  are  the 
ownership  of  the  property,  its  possession  by  the 
defendant,  demand  by  the  plaintiffs  for  its  return,  and 
refusal  by  the  defendant.  If  the  defendant,  while 
acting  as  trustee,  bought  or  undertook  to  buy  these 
bonds,  and  to  get  title  to  them  for  himself,  he  then 
wrongfully  converted  them.  The  plaintiffs  do  not  sue 
upon  the  agreement,  but  upon  the  tortious  acts  of  the 
defendant  after  having  entered  into  the  agreement 
from  which  he  cannot  escape.  The  proof  in  the  case 
showing  the  relation  which  defendant  bore  to  the 
plaintiff's  testator,  was  such  that  the  purchase,  or 
attempted  purchase,  of  the  bonds  by  defendant  from 
any  one,  was  necessarily  a  conversion,  does  not  change 
the  character  of  the  action.  The  plaintiff's  action  is 
for  a  conversion  of  sixteen  bonds  of  the  Toledo,  Peoria 
&  Warsaw  Railway  Company.  These  were  in  the  pos- 
session of  the  defendant.  Assuming  the  possession  of 
the  defendant  to  these  bonds  was  rightful,  competent 
and  material  evidence  could  be  furnished  to  show  that 
the  existing  relations  between  him  and  the  plaintiffs 
made  defendant' s  detention  of  the  bonds  wrongful,  and 
his  refusal  to  deliver  them  upon  demand  a  conversion. 
Whenever  these  vouchers — ^ten  old  bonds — ^were  pro- 
duced for  cancellation  not  only  the  title  of  the  plain- 
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tiflf  s  testator  to  the  bonds  in  the  action,  but  his  right 
to  the  possession  became  anqnalified,  and  after  demand 
and  refusal  an  action  would  lie  against  the  defendant, 
and  no  averment  would  be  necessary  but  ownership, 
demand,  and  refusal. 

The  only  exception  to  the  charge  requiring  our  atten- 
tion is  that  there  was  no  legal  evidence  of  the  value  of 
the  bonds,  and  that  the  court  erred  in  submitting  Secor's 
valuation  to  the  jury.  The  evidence  offered  as  to 
valuation  was  that  of  Mr.  Secor,  who  states  that  in 
March,  1870,  the  market  price  was  from  84  to  86  cents 
on  the  dollar  ;  that  he  had  no  recollection  of  buying  or 
selling  any  bonds  in  March,  1870,  or  as  to  any  sales  or 
purchases,  made  at  that  period  ;  and  in  answer  to  this 
question  on  cross-examination,  '*Then  your  estimate 
is  more  a  matter  of  judgment  than  recollection,  isn'  t 
it,  of  what  you  think  it  was  at  that  time  ? "  he  said, 
"My  estimate  is  based  on  keeping  the  run  of  the 
market  price,  because  I  was  very  much  interested  in  it. 
Having  a  very  large  interest  in  the  road  I  kept  the  run 
pretty  well  of  the  market  price."  It  api)eared  that  at 
the  time  of  the  trial  (which  was  in  April,  1876)  he  had 
been  president  of  the  company  for  four  years ;  that 
his  brother,  who  preceded  him,  came  into  office  in 
March,  1870,  and  it  substantially  appeared  that  he  had 
been  largely  interested  in  the  road  from  its  organiza- 
tion. The  court  instructed  the  jury  that  as  the  plaintiflfs 
had  the  burden  of  proof,  they  must  take  it  as  evidence, 
on  behalf  of  the  plaintiff,  that  the  bonds  were  not  worth 
over  84  cents  on  the  dollar  at  the  time  claimed,  unless 
Secor  is  discredited  by  the  jury  on  that  point.  But  in 
considering  whether  he  is  to  be  discredited  as  a  wit- 
ness, they  must  also  consider  that  defendant,  who  has 
the  means  of  producing  evidence  of  what  the  value  of 
the  bonds  was,  does  not  in  fact  produce  it.  I  cannot 
discover  any  errors  in  the  charge  to  the  jury,  or  to  the 
remaining  exceptions  to  the  refusal  to  charge. 
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The  judgment  and  order  denying  the  motion  for  a 
new  trial  must  be  affirmed  with  costs. 


Curtis,  Ch.  J.,  concurred. 


CHABLES  COBB,  Plaintiff  Aia>  Respondent,  d. 
SAMUEL  P.  KNAPP,  Defendant  and  Appel- 
lant. 

i.  principal  and  agent. 

1.  Agent  personally  liable  to  yendob,  when. 

(a.)  When  he  does  not  disclose  the  name  of  his  principal  at  the 
time  of  the  sale,  although  the  vendor  knows  that  he  is  acting 
as  agent  in  the  purchase. 

1.  Disdomre  ofprindpal^  what  not  sufficient. 
Where  the  goods  sold  are  used  in  the  manufacture  of  an 
article,  and  at  the  time  of  the  sale  there  is  a  direction 
given  to  deliver  at  a  certain  manufactory  of  the  article, 
known  by  a  certain  appellation,  e.  g.^  Tower's  distillery, 
there  is  not  a  sufficient  disclosure  of  the  principal  ;  it  not 
appearing  that  the  vendor  had  any  knowledge  as  to  who 
was  carrying  on  the  business  of  the  factory,  and  no  dis- 
closure being  made  at  the  time  of  the  names  of  the 
parties  carrying  on  the  business. 

2.  Vendor,   right  of  action  in  case  of  undisclosed   fbin- 

CIFAL. 

May  on  discovery  of  the  principal,  me  either  the  principal  or 
the  agent,  or  loth. 

Before  Cfrtis,  Ch.  J.,  and  Speir,  J. 

Bedded  January  2,  1877. 

The  action  was  brought  to  recover  the  balance  of  the 
purchase  price  of  a  cargo  of  wheat  sold  by  the  plain- 
tiff in  October,  1868.    The  defendant  alleges  that  he 
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was  the  agent  of  the  firm  of  C.  A.  Steen  &  Co.,  and 
that  the  purchase  was  made  for  them,  of  which  the 
plaintiff  had  notice.  The  plaintiff  denies  that  he  had 
such  notice,  but  claims  that  the  sale  was  made  to  the 
defendant,  and  the  charge  made  against  him  on  his 
books  for  the  price  of  the  wheat,  and  a  bill  of  the 
goods  sent  to  him  for  payment.  It  appears  that 
after  the  sale  the  defendant  became  temporarily  insol- 
vent, and  the  plaintiff  brought  a  suit  against  the  firm 
of  C.  A.  Steen  &  Co.,  upon  learning  that  one  Jacob 
Goldsmith,  a  man  of  large  means,  was  a  partner  of  that 
firm.  Upon  ascertaining  that  Goldsmith  was  not  a 
partner,  that  suit  was  abandoned,  and  this  suit  was  in- 
stituted against  the  defendant. 

The  defendant  further  claimed  that  on  the  plain- 
tiff's own  evidence  there  was  a  sufficient  disclosure  of 
the  principal.     The  evidence  he  relied  on  was  this  : 

"  I  remember  the  transaction  with  reference  to  this 
wheat ;  it  was  on  'Change.  Grain  at  that  time  was 
sold  by  presenting  samples  of  the  bulk  of  that  which 
you  had  to  sell,  in  small  boxes,  with  the  number  of 
bushels  to  be  sold  named  on  a  card,  and  the  descrip- 
tion. On  one  occasion  of  that  kind,  I  was  showing 
about  3,000  bushels  of  Milwaukee  wheat,  a  portion  of 
a  boat-load,  a  part  having  already  been  sold.  Mr. 
Knapp  came  along  and  priced  it.  I  gave  him  the  price. 
It  did  not  result  in  a  sale  immediately.  He  went  on 
and  looked  at  other  samples.  He  came  back  once  or 
twice,  or  perhaps  the  third  time,  before  the  sale  was 
completed,  trying  to  cheapen,  and  finally  it  resulted  in 
a  purchase.  Then  I  asked  him  where  it  was  to  be  deliv- 
ered. Some  purchases  are  made  to  be  delivered  near 
the  Atlantic  Dock  Stores,  and  some  to  be  delivered  at 
the  dock  of  the  buyer.  He  gave  the  name  of  Tower's 
distillery — a  name  I  was  perfectly  familiar  with.  I 
knew  where  it  was—on  Newtown  creek.  East  river." 

But  plaintiff  further  testified:   ''Mr.  Knapp  said 
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nothing  about  the  firm  of  Steen  &  Co.  at  this  time. 
Some  days  after  this,  the  bill  not  being  paid,  I  saw 
Mr.  Knapp.  He  said  ^e  had  been  disappointed  in 
money,  but  he  would  have  it  in  a  day  or  two ;  and 
then,  for  the  first  time,  as  my  recollection  suggests,  I 
asked  him  who  he  bought  that  stuflf  for,  and  who  it 
went  to,  and  I  am  quite  dear  that  was  the  first  time  I 
ever  heard  C.  A.  Steen  or  any  one  in  connection  with 
it.  I  never  knew  any  of  the  parties  he  had  named.  I ' 
asked,  '  Who  are  Steen  &  Co.  V  'Well,'  he  said,  'they 
are  a  very  rich  distilling  concern,  which  have  bought 
the  Tower's  distillery.  They  have  expended  $80,000 
or  $90,000  fixing  it  up,  and  they  own  it  now.'  I 
asked  who  they  were.  He  named  one  Steen,  Donau, 
and  Jacob  Goldsmith.  I  asked  who  was  Mr.  Gold- 
smith. He  said  he  was  a  partner  of  Mr.  Bemheimer 
in  the  oil  business.  Said  I,  '  Do  you  know  that  Mr. 
Goldsmith  is  a  partner  in  the  concern  ? '  He  said  em- 
phatically, '  I  know  it.'  Afterwards  I  again  made  in- 
quiry who  the  firm  was  composed  of.  He  emphatically 
named  Goldsmith,  and  said,  'You  know  Mr.  Bem- 
heimer— he  is  a  partner  of  his  in  the  oil  business,  and 
he  is  worth  half  a  million  of  dollars  aside  from  that, 
and  I  know  it." 

He  further  testified  that  on  a  previous  occasion  he 
had  received  instructions  from  Mr.  Knapp  in  resi)ect 
to  dealings  with  him  as  to  whom  he  should  charge 
with  the  goods  he  bought ;  and  in  answer  to  the  ques- 
tion, "  What  instructions  did  you  receive?"  he  testi- 
fied : 

"As  near  as  I  can  remember  his  words,  it  occurred 
like  this  :  '  Why  have  you  sent  this  bill  [meaning  the 
bill  of  a  previous  purchase]  to  Mr.  Koehler  ?  If  you 
sent  your  bill  to  me  you  would  have  got  your  money 
three  or  four  days  earlier.  I  want,  when  you  sell  any 
thing  to  me,  to  have  your  bill  come  to  me.'  He 
seemed  to  be  quite  out  of  patience  about  it — came  to 
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my  office  and  gave  his  own  chec^.  Tt  was  a  bill  I  had 
rendered  to  his  principal  instead  of  to  him.  After 
that,  I  always  charged  to  him  directly,  as  I  did  in  this 
case,  except  in  one  case,  where  I  knew  he  was  acting 
simply  as  an  assistant  to  Mr.  Wallace,  the  principal, 
who  was  equally  active  himself." 

At  the  close  of  the  testimony  on  both  sides,  de- 
fendant's  counsel  moved  for  a  dismissal  of  the  com- 
plaint, which  was  denied,  and  he  excepted.  He  then 
moved  that  the  jury  be  directed  to  render  a  verdict  for 
the  defendant,  which  was  denied,  and  he  excepted. 

The  cause  then  went  to  the  jury,  under  a  charge 
from  the  judge ;  and  the  jury  rendered  a  verdict  for 
the  plaintiff. 

Defendant's  counsel  then  moved  on  the  judge's 
minutes  that  the  verdict  be  set  aside  and  a  new  trial 
granted,  which  was  denied,  and  he  excepted. 

An  order  denying  the  motion  was  entered. 

Thereafter  judgment  was  entered  on  the  verdict  in 
favor  of  the  plaintiff. 

From  this  judgment,  and  also  from  the  order  deny- 
ing the  motion  for  a  new  trial,  defendant  appeals. 

Baymond  &  Coursen^  attorneys,  and  William  A. 
Courserty  of  counsel  for  appellant,  urged,  among  other 
things : — I.  The  conceded  facts  (or  such  as  must  be 
conceded  on  the  plaintiffs  testimony)  show  that  at  the 
time  of  the  contract  of  sale,  the  defendant  did  disclose 
the  name  (or  to  that  effect)  of  his  principal,  and  if  the 
plaintiff  at  that  time  were  satisfied  with  such  disclo- 
sure, so  far  as  it  went,  he  could  not  at  any  subsequent 
time,  and  much  less  at  the  expiration  of  some  five 
years,  take  exception  to  the  want  of  definiteness  (if  it 
existed)  respecting  the  individuality  or  names  of  per- 
sons, which  the  plaintiff  must  acknowledge,  could  and 
would  have  been  made  precisely  clear  if  he  (plaintiff) 
had  expressed  a  wish  to  that  effect,  at  the  time  of  the 
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contract  of  sale,  to  the  defendant  (See  Waddell  v. 
Mordecai,  3  Sill  [South  Carolina] ;  also  Southwell  v. 
Bowdich,  in  the  English  Court  of  Justice^  Common 
Pleas  Div.^  quoted  in  N.  T.  Weekly  Dig.  of 
October  2,  1876,  p.  187;  Rathbone  v.  Bedlong,  15 
Johns.  1). 

II.  The  motion  to  dismiss  the  complaint  should 
have  been  granted.  Both  principal  and  agent  cannot 
be  sued  on  a  contract  made  by  the  agent,  even  if  made 
in  his  own  name,  for  the  benefit  of  his  principal.  Thus, 
even  if  the  contract  in  this  case  were  with  defendant  as 
agent  for  C.  A.  Steen  &  Co.,  an  undisclosed  principal, 
which  defendant  denies,  the  plaintiff  could  not  main- 
tain this  suit  when  a  previous  suit  on  the  same  cause 
of  action  against  the  principals,  C.  A.  Steen  &  Co., 
which  had  been  commenced  over  five  years  previous  to 
the  commencement  of  this,  was  still  pending  on  the 
day  of  the  trial  herein.  The  party  with  whom  the 
contract  is  made  may  sue  the  agent  as  principal,  or  if 
he  elect  he  may  sue  the  real  principal,  but  he  cannot 
sue  both  {Story  on  Agency ,  7th  ed.  295,  last  editor's 
note ;  Priestly  v.  Femie,  3  Hurls.  &  Colt.  983 ;  Borell 
7).  Newell,  3  Daly^  233 ;  Pitzsimmons  v.  Baxter,  Id. 
81). 

Lewis  Johnston^  attorney,  and  Albert  Mathews,  of 
counsel,  for  respondent,  urged: — I.  The  defendant, 
although  known  to  be  a  broker,  not  having  disclosed 
his  principals  at  the  time  of  the  sale,  and  the  credit  on 
the  sale  of  the  goods  having  been  given  by  the  plaintiff 
exclusively  to  the  defendant,  and  at  the  latter' s  special 
request,  and  he  having  repeatedly  promised  to  pay  the 
amount,  there  can  be  no  doubt  of  the  defendant's 
liability  to  pay  for  the  goods  (Meeker  v.  Claghom,  44 
N.  T.  349).  1.  An  agent  purchasing  goods  for  another 
is  himself  personally  liable  :  (a. )  Where  he  makes  him- 
self a  party  to  the  contract ;  by  suffering  or  procuring 
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the  credit  to  be  given  to  himself,  or  by  promising  to 
pay,  or  otherwise  {Story  on  Agency^  §§  167,  169  ; 
Pentz  V.  Stanton,  10  Wend.  277;  Maryland  Coal  Co. 
V.  Edwards,  11  Sup^m  CL  [4  Hu7i\  432;  Coleman  v. 
Bank  of  Elmira,  o3  N.  Z.  393 ;  Hovey  t?.  Pitcher,  13 
Missouri^  200).  (6.)  When  he  does  not  inform  the 
vendor  at  time  of  the  sale  that  he  acts  as  agent,  or 
otherwise  disclose  the  fact  of  his  agency,  for  some 
specific  third  person  ad  his  principal  {Story  on  Agency^ 
§  266 ;  Waring  v.  Mason,  18  Wend.  435  ;  Raymond  v. 
Eagle  Mills,  2  Met  319).  (c.)  Where  the  fact  of  agency 
is  known  to  the  vendor  at  the  time  of  the  sale  ;  but 
the  name  of  the  principal  is  unknown  {Story  an 
Agency^  §  267 ;  Thomson  v.  Davenport,  9  Barn.  A 
Cress.  78  ;  Mills  v.  Hunt,  20  Wend.  433 ;  Morrison  v. 
Currie,  4  Duer^  85).  2.  If  the  vendor,  knowing  of  the 
agency,  elect  at  the  time  of  the  sale,  to  give  credit  to 
the  agent,  it  seems  he  cannot  afterwards  charge  the 
principal  at  all.  The  agent  is  always  liable  alone 
(Patterson  v.  Gandasequi,  15  Bast^  62  ;  Westmoreland 
V.  Davis,  1  Ala.  [if.  S.]  301).  3.  In  all  these  cases, 
''  to  whom  the  credit  was  given,"  is  a  question  of  fact 
for  the  jury ;  and  their  verdict,  upon  sufficient  evi- 
dence, is  conclusive  (Huntington  v.  Brinckerhoflf,  10 
Wend.  278 ;  Meeker  v.  Claghom,  44  iV.  T.  862  ;  Cole- 
man  v.  Bank  of  Elmira,  53  Id.  394 ;  Raymond  v.  Eagle 
Mills,  2  Met.  325  ;  Hovey  v.  Pitcher,  13  Missouri,  200). 
II.  Upon  discovering,  after  the  sale,  that  the  vendee 
acted  as  agent  for  a  third  person,  the  vendor  may  elect 
to  hold  either  the  agent  or  such  third  person  respon- 
sible, and  this  choice  is  not  conclusive  until  the  agent 
has  settled  with  his  principal  or  the  vendor  has  had 
satisfaction  {GhUty  (yn  Contracts  [11th  Am.  Ed.],  308 
and  note;  Story  on  Agency^  [8th  Ed.],  §  295,  p. 
383;  Nelson  v.  Powell,  3  Dougl.  410,  and  note)*  1. 
Legal  proceedings  (which  are  not  prosecuted  to  judg- 
ment) against  the  principal  or  agent  do  not  discharge 
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or  determine  the  liability  of  either  {Wheaton  on 
Agericy^  %  473  and  note;  Raymond  v.  Eagle  Mills,  2 
Met  320-7;  Curtis  ^?.  Williamson,  10  Q.  B,  \L. 
R,'\  57;  A.  D.  1864,  per  Cubiam  [Oakley,  Ch.  J.], 
Nason  ij.  Cockcroft,  3  Duer,  69,  366).  2.  Neither  do 
legal  proceedings  '^prosecuted  to  judgment"  against 
either  principal  or  agent  discharge  the  other,  until  the 
vendor  has  had  satisfaction,  (a.)  The  liability  of  the 
agent  arises  out  of  the  actual  contract,  and  therefore 
<ian  only  be  discharged  by  satisfaction,  or  by  an  estop- 
pel from  some  act  of  the  vendor  whereby  it  becomes 
inequitable  to  hold  the  agent  longer  liable.  (&.)  This 
precise  point  was  decided  in  Philadelphia  (Beymar  v. 
Bonsai,  2  Weekly  Notes  of  CaseSy  Phila.  No.  16,  p. 
299;  79  Penn.        ). 

By  the  Court. — ^Speir,  J, — The  sale  and  delivery 
of  the  wheat  at  the  '^Tower's  distillery,"  or  '*Bliss- 
ville  distillery,"  meaning  the  same  place  on  Newtown 
creek,  and  the  price  agreed  upon,  are  not  disputed. 
The  dispute  is  whether  the  plaintiff  was  given  by  the 
defendant  when  he  told  him  the  wheat  was  to  be 
delivered  at  this  distillery,  the  name  of  the  firm  of 
C.  A.  Steen  &  Co.  as  the  purchasers  who  were  to  be 
charged.  . 

There  is  no  doubt  that  the  defendant  was  a  broker 
and  acted  as  such  in  the  purchase  oi  this  wheat.  Nor 
is  there  any  dispute  that  he  acted  as  the  broker  of 
C.  A.  Steen  &  Co.  in  making  the  puijchase,  or  that  the 
delivery  was  made  to  them,  or  that  they  were  his 
principals. 

The  only  question  to  be  determined  is,  whether  the 
sale  was  made  to  the  defendant  in  this  action,  or 
through  him  to  the  firm  of  C.  A.  Steen  &  Co.,  who 
were  the  owners  at  the  time  of  the  distillery  where  the 
wheat  was  delivered.  There  being  no  exceptions  to 
evidence  in  the  case  or  to  the  charge,  and  no  request 
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to  the  judge  to  rule  upon  any  question  of  law,  or  to 
submit  any  particular  question  of  fact  to  the  jury,  there 
can  be  no  question  of  law  open  for  review  on  this  appeal. 

On  this  single  question  of  fact  the  jury  found  for 
the  plaintiff.  The  exception  to  the  refusal  of  the 
judge  to  dismiss  the  complaint  or  to  direct  a  verdict 
for  the  defendant  must  be  considered  merely  formal, 
unless  the  weight  of  evidence  is  clearly  in  favor  of  the 
defendants  on  this  the  only  question  for  the  determi- 
nation of  the  jury. 

The  principles  of  law  applicable  to  this  case  are 
elementary,  and  I  do  not  think  they  can  be  dii^uted 
by  counsel. 

If  the  defendant,  although  known  to  be  a  broker, 
did  not  disclose  his  principals  at  the  time  of  the  sale 
and  delivery  of  the  wheat,  and  the  credit  at  the  time 
was  given  by  the  plaintiff,  exclusively,  to  him,  he 
promising  to  pay  the  amount,  the  defendant  is  liable 
for  the  price  of  the  goods.  The  instances  when  an 
agent  purchasing  goods  for  another  is  himself  liable, 
are  when  the  fact  that  he  is  acting  as  agent  is  known 
to  the  vendor  at  the  time  of  the  sale,  but  the  name  of  the 
principal  is  unknown  and  he  does  not  disclose  it ;  when 
the  fact  that  he  is  acting  as  agent  and  the  name  of  the 
principal  are  both  unknown  to  the  vendor  at  the  time 
of  the  sale,  and  he  does  not  disclose  the  fact  that  he  is 
acting,  and  give  some  person  as  his  principal;  when 
he  makes  himself  a  party  to  the  contract  by  causing 
the  credit  to  be  given  to  himself,  or  by  promising  to  pay. 

On  the  part  of  the  defendant  it  is  in  evidence,  that 
at  the  time  he  made  this  purchase,  he  not  only  made 
it  on  behalf  of  Steen  &  Co.,  but  that  he  disclosed  the 
fact  to  the  plaintiff ;  that  the  wheat  was  to  be  sent  to 
the  mills  owned  by  Steen  &  Co.  ;  that  the  credit  was 
given  to  them,  and  that  the  plaintiff  must  look  to 
them.  This  testimony  seems  to  have  been  corrobo- 
rated by  the  testimony  of  the  witness  Richardson. 
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On  the  part  of  the  plaintiff,  it  is  in  evidence  that  he 
had  no  knowledge  of  the  firm  of  Steen  &  Co. ;  that  they 
were  not  disclosed  to  him  by  the  defendant  as  hia  prin- 
cipals for  whom  the  purchase  was  made :  and  that  the 
wheat  was  charged  to  the  defendant  exclusively ;  and 
that  he  promised  to  pay  upon  the  presentation  of  the 
bill  to  him  for  payment. 

The  fact  of  the  plaintiffs  instituting  a  suit  against 
the  principal,  in  which  he  failed  to  collect  his  debt,  does 
not  prevent  his  bringing  an  action  against  the  agent,  if 
he  became  liable  for  the  payment  at  the  time  of  the 
sale. 

This  court  says  in  a  similar  case,  *' where  an  agent 
purchases  goods  without  disclosing  the  name  of  his 
principal,  he  is  not  discharged  from  his  liability  which 
he  thus  incurs,  by  the  subsequent  discovery  of  the  name 
of  the  principal.  The  only  effect  of  the  discovery  is 
that  the  principal  and  agent  are  both  liable,  and  the 
seller  may  at  his  election  proceed  against  either  or 
both"  (Nason  v,  Cockcroft,  3  Buer^  866;  Coleman  v. 
Bank  of  Elmira,  53  2V.  T.  394).  The  suit  brought 
against  Steen  &  Co.  was  discontinued,  and  there  has 
been  no  satisfaction  of  the  claim  through  that  suit. 
The  sum  of  $1,800  has  been  obtained,  inferentially, 
from  that  firm  on  account  of  this  sale,  and  the  defen 
dant  on  the  trial  had  the  benefit  of  this  sum  by  a 
deduction  from  the  claim  to  that  extent. 

The  evidence  in  the  case  relating  to  the  main  ques- 
tion was  conflicting  and  proper  in  all  respects  to  be 
submitted  to  the  jury  for  determination.  Upon  a 
review  of  the  testimony  on  the  trial  and  especially  of 
the  charge  of  the  learned  judge  to  the  jury,  I  think 
there  is  no  ground  for  reversing  the  judgment.  It 
must  be  affirmed  with  costs. 


Curtis,  Ch,  J.,  concurred. 
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Statement  of  the  Case. 


THE  NATIONAL  TRUST  COMPANY,  Plaintiff 
AND  Respondent,  v.  ANDREW  L.  ROBERTS 
AND  LYDIA  J.  ROBERTS,  Impleaded  with 
Others,  Defendants  and  Appellants. 

L   CONSPIRACY  TO  DEFRAUD,  CIVIL  ACTION  FOR, 

1.  PROOF,  ORDER  OF. 

(a.)  Pre-concert  of  Action. 
1.  Not  always  necessary  to  first  give  evidence  sufficient  to 
establish  prma^acie  pre-concert  of  action. 
1.  Uttering  forged  paper.     When  the  action  is  to  recover 
damages  by  reason  of  a  loan  having  been  obtained  on 
forged  paper,  and  the  defendants  are  charged  with  con- 
spiring to  manufacture  and  utter  the  paper,  and  to 
obtain  the  loan  thereon,   evidence  of  what  occurred 
between  the  person  making  the  loan  and  the  defendant 
applying  for  it,  of  the  declarations  of  that  defendant 
made  in  and  about  obtaining  the  loan,  of  the  means 
employed  by  that  defendant  to  inspire  confidence,  and 
of  the  fraudulent  character  of  such  means,  is  admissible 
without  first  introducing  evidence  as  to  pre-concert  of 
action. 

1.  Process  not  bertbd.  This  notwithstanding  that 
such  person,  although  named  as  a  party  defendant, 
has  not  been  served  with  summons,  and  neither 
appears  in,  nor  defends,  the  action. 

2.  EVIDENCE,  WHAT  ADMISSIBLE. 

(a.)  Financial  condition  op  conspirators. 
1.  Where  money  alleged  to  have  been  obtained  from  the  plain- 
tiff through  the  conspiracy  in  relation  whereof  the  action  is 
brought,   has  been  attached  in  the  action,  evidence  of  the 
financial  condition  of  the  eon»piratoTS  while  the  scheme  of  the 
conspiracy  was  in  progress,  and  when  it  was  carried  into 
effect,  is  admissible, 
n.  WITNESS,  INCOMPETENCY  OF. 
1.  Infamous  crime,   conviction  of   in  another  State  or  foreign 
country, 
(a.)  Does  not  render  him  incompetent  as  a  witness  in  this  State, 
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Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Decided  January  2,  1877. 

This  action  was  brought  by  the  plaintiffs,  a  corpo- 
ration under  the  laws  of  the  State  of  New  York, 
against  the  defendants,  to  recover  the  sum  of  $30,000, 
and  interest,  which  sum  was  advanced  by  the  plaintiffs 
upon  forty-two  forged  bonds  of  the  Buffalo,  New  York 
&  Erie  Railroad  Company,  on  July  5,  1873. 

The  loan  was  made  to  the  defendant,  Charles  Rals- 
ton, who  was  not  served  with  process,  he  having  run 
away  as  soon  as  he  obtained  the  money  frpm  the  plain- 
tiffs. The  plaintiffs  claim  that  the  defendants  con- 
spired together  to  get  up  and  put  upon  the  market 
these  forged  bonds,  and  to  divide  the  moneys  obtained 
among  them — that  a  large  amount  of  money  was 
obtained  upon  bonds  similar  to  those  upon  which  the 
plaintiffs  made  the  loan,  and  at  about  the  same  time 
and  from  various  parties. 

The  defendants,  Andrew  L.  Roberts  and  Valentine 
Oleason,  answered  separately.  Lydia  J.  Roberts, 
Horace  S.  Corp  and  Amelia  A.  Gleason,  each  put  in 
separate  answers.  All  the  answers  contained  a  general 
denial  of  the  allegations  in  the  complaint. 

The  jury,  under  the  charge  of  the  judge,  rendered  a 
verdict  for  the  sum  of  $33,685.60. 

Arnold,  JSlUott  &  Whiter  attorneys,  and  Richard 
C.  Elliott,  of  counsel,  for  respondents,  on  the  points 
discussed  by  the  court,  urged : — I.  The  testimony  of 
Fontaine  S.  Pettis,  taken  under  commission  in  Massa- 
chusetts, was  properly  admitted.  1.  Pettis,  at  the 
time  his  testimony  was  taken,  was  serving  out  his  term 
of  imprisonment  for  the  crime  of  forgery ;  he  was  tried 
and  convicted  in  Massachusetts.  Defendants  objected 
to  his  evidence  being  received,  upon  the  ground  that 
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the  statutes  of  this  State  disqualify  Mm  from  testif y< 
ing.  Our  statute  provides,  "No  person  sentenced 
upon  a  conviction  for  felony  shall  be  competent  to 
testify  in  any  cause,  matter  or  proceedings  civil  or 
criminal,  unless  he  be  pardoned  by  the  governor,  or  by 
the  legislature,  except  in  the  cases  especially  provided 
by  law ;  but  no  sentence  upon  a  conviction  for  any 
offense  other  than  a  felony  shall  disqualify  or  render 
any  person  incompetent  to  be  sworn  or  to  testify  in 
any  cause,  matter  or  proceeding,  civil  or  criminal"  (3 
B.  S.  [Banks'  5th  Ed.]  988,  §  33).  2.  This  provision 
of  the  statute  is  penal,  and  the  same  must  be  strictly 
construed.  3.  The  statute  refers  to  a  conviction  with- 
in this  State,  and  not  to  a  foreign  conviction  ;  that  such 
was  the  intention  is  shown  by  the  provisions  of  the 
statute  relative  to  punishment  upon  subsequent  con- 
victions (3  Ji.  8.  [Banks'  6th  Ed.]  985,  §§  9,  10).  4. 
Tlie  statute,  section  9,  provides  for  a  longer  term  of  im- 
prisonment upon  a  subsequent  conviction,  and  section 
10  expressly  provides  that  "every  person  who  shall 
have  been  convicted  in  any  of  the  United  States,  or  in 
any  district  or  territory  thereof,  or  in  any  foreign 
country,  of  an  offense,  which  if  committed  within  this 
state  would  be  punishable  by  the  laws  of  this  state  by 
imprisonment  in  a  state  prison,  shall  upon  conviction 
for  any  subsequent  offense  committed  within  this 
state,  be  subject  to  the  punishment  herein  prescribed 
upon  subsequent  convictions  in  the  same  manner  and 
to  the  same  extent  as  if  such  first  conviction  had  taken 
place  in  a  court  in  this  State."  This  section  of  the 
statute  precedes  the  section  first  stated  prohibiting  the 
receipt  of  evidence  upon  a  conviction,  and  only  some 
three  pages ;  if  it  had  been  the  intention  to  disqualify 
upon  a  conviction  out  of  the  State,  the  statute  would 
have  so  provided.  Under  the  laws  of  the  State  of 
Massachusetts,  where  Pettis  was  convicted  and  was 
serving  out  his  term  of  imprisonment,  his  testimony 
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was  competent.  By  the  general  statutes  of  Massachu- 
setts of  1860,  chap.  131,  sec.  13 :  "No  person  shall  be 
excluded  by  reason  of  conviction,  &c.,  from  giving 
evidence  either  in  person  or  by  deposition,  &c.  But 
conviction  may  be  shown  to  aflfect  credibility."  Again, 
under  laws  of  Massachusetts,  1867  to  1872,  chap.  893, 
sec.  1 :  "No  person  of  suflBicient  understanding  shall 
be  excluded  from  giving  evidence  as  a  witness  in  any 
proceeding  civil  or  criminal  in  court  or  before  a  person 
having  authority  to  receive  evidence,"  except  in  certain 
cases  (and  those  cases  do  not  exclude  the  evidence  in 
question) ;  and  it  is  expressly  provided  that  the  testi- 
mony is  not  prohibited  by  reason  of  conviction,  &c., 
as  before  stated  and  that  the  conviction  could  be  shown 
to  affect  his  credibility.  In  Commonwealth  v.  Green 
(1822),  (17  Mass.  514),  it  was  decided  that  the  convic- 
tion of  an  infamous  crime  in  a  foreign  country,  or  in 
any  other  of  the  United  States,  does  not  render  the 
subject  of  such  conviction  an  incomi)etent  witness  in 
courts  of  this  State.  And  see  Commonwealth  v.  Hall 
(4  Allen^  307).  These  decisions  were  before  any  special 
statute  had  been  passed,  and  were  decided  on  common 
law  principles  alone.  In  this  State,  in  case  of  Cole  v. 
Cole  (60  How.  Pr.  60),  Westbbook,  J.,  passes  upon 
the  question  in  that  case ;  a  motion  was  made  for  a 
new  trial,  and  upon  such  motion  the  affidavit  of  one 
Canter  was  presented.  Canter  was  at  the  time  serving 
out  a  term  of  imprisonment  for  nine  years  and  six 
months  in  Pennsylvania,  having  been  convicted  of 
forgery,  and  the  affidavit  was  made  in  prison.  Justice 
Westbbook  received  the  affidavit,  holding  that  the 
conviction  in  another  State  would  not  pix)bably  ren- 
der his  evidence  here  inadmissible,  and  passes  upon  it 
in  deciding  the  motion.  Also  see  Greeiileaf  on  Evi- 
dence, vol.  1  (Redfleld's  edition),  423,  §  376.  6.  Under 
the  new  revision  of  statutes  of  New  York,  section  832, 
it  is  provided  that  a  conviction  for  crime  does  not 


104  NATIONAL  TRUST  CO.  v.  ROBERTS. 

_  _ML  - -  ■  . . -^ 

Appellant's  points. 

exclude  the  witness,  but  the  conviction  may  be  proved 
for  the  purpose  of  affecting  the  weight  of  his  testi- 
mony ;  may  prove  it  by  his  cross-examination  ;  witness 
must  answer  any  questions  relevant  to  that  inquiry ;  and 
the  jiarty  cross-examining  is  not  concluded  by  witness's 
answers  {Code  of  Remedial  Justice  [TJiroop],  ch.  I.- 
XIII.  275 ;  Laws  of  1876,  §  832,  p.  168,  of  the  act  relating 
to  Courts,  &c.  See  the  able  remarks  of  Mr.  Throop  in 
his  notes  to  this  section,  at  p.  163  of  the  notes). 

II.  The  exception  taken  to  the  admission  in  evi- 
dence of  the  transaction  between  Mr.  Mangam,  the 
president  of  the  Trust  Co.,  and  Ralston  ;  the  admission 
of  the  forged  bonds  ;  the  paper  signed  by  Ralston  ;  the 
check  given  Ralston  by  Mr.  Mangam,  and  a  photo- 
graph of  the  man  Ralston,  identified  by  Mr.  Mangam, 
is  untenable ;  the  evidence  was  all  proper.  Plaintiffs 
must  commence  their  case  somewhere,  and  the  proper 
way  to  commence  was,  as  they  did,  at  the  beginning  ; 
the  conspiracy  had  to  be  proved  by  separate  and  dis- 
tinct acts  of  the  parties.  Every  act  and  declaration  of 
each  one  of  the  parties  conspiring  is  admissible 
(1  Greenleaf  on  Evidence,  %  3  [Redfield's  edition],  vol. 
3,  §§  89-97).  And  the  order  of  proof  was  entirely  dis- 
cretionary with  the  judge. 

Ambrose  H.  Purdy,  attorney  and  counsel,  and  A. 
Oakey  Hall,  counsel  for  appellant,  on  the  points  dis- 
cussed by  the  court,  urged  : — I.  The  exception  to  the 
testimony,  respecting  transactions  of  plaintiff  with 
Ralston,  and  Ralston  with  Fellows,  before  any  evidence 
had  been  given  as  to  pre-concert  of  action,  were  well 
taken.  1.  If  the  theory  of  the  plaintiff's  case  was  that 
Ralston  and  the  Roberts  defendants  were  conspirators, 
the  order  of  proof  is  imj)erative,  and  some  evidence 
tending  to  show  pre-concert  of  action  must  be  given  (1 
Greenlf.  Ev,  [Redfield's  ed.]»§  111 ;  Ormsby  v.  People, 
53  N.  F.  473).      And  in  all  joint  wrongs  there  must  be 
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proof  of  participation  in  the  same  wrongful  acts  (2 
HUUard  on  Torts^  457).  2.  If  the  theory  was  that 
the  Roberts  were  responsible  for  the  uttering  of  the 
bonds,  should  they  be  proven  to  have  participated  in 
their  forged  manufacture,  then  the  testimony  about 
Ralston  should  have  been  confined  to  his  acts  in  the 
uttering.  But  the  court  admitted  the  forged  letter  of 
introduction  which  he  brought.  This  was  utterly  in- 
admissible, without  proof  towards  a  conspiracy  of 
Roberts  with  Ralston,  for  it  was  an  independent  act  of 
fraud  not  necessarily  connected  with  the  uttering,  and 
tended  to  prejudice  the  jury.  And  equally  inadmissi- 
ble if,  without  proof  of  conspiracy,  plaintiff  sought  to 
raise  the  presumption  of  law  which  the  court  charged 
respecting  responsibility  of  Roberts  for  the  results  of 
Ralston' s  uttering.  Inadmissible  because  no  connec- 
tion for  Roberts  shown  with  the  forged  letter.  This 
ruling  would  be  making  an  original  wrong-doer  respon- 
sible for  the  means  and  method  of  accomplishing  the 
wrong,  when  the  law  for  necessary  public  protection 
sometimes  made  him  merely  responsible  for  the  results, 
although  no  connection  may  have  been  established 
between  the  original  wrongdoer  and  a  subsequent  one. 
The  court  carried  the  error  very  far,  when  it  also  ruled 
in  under  exception  "all  declarations  of  Ralston  that 
formed  part  of  the  loan,"  and  all  acts.  The  material 
question  (assuming  argumenti  gratia^  plaintiffs  the- 
ory and  the  correctness  of  Judge  Sedgwick's  charge) 
should  have  been  confined  to  the  inquiry,  viz.  :  did 
Ralston  utter  to  plaintiflP  forged  paper,  and  with  what 
damage  ?  All  testimony  beyond  that  tended  to  ac- 
cumulate prejudice.  Counsel  for  plaintiff,  and  the 
court,  at  this  stage,  seemed  to  have  acted  upon  the 
idea  that  Ralston  and  Roberts  were  conspirators  in  the 
littering.  The  same  reasoning  wiU  assign  similar  error 
in  the  testimony  of  M.  Fellows  respecting  forgery  of 
the  letter  of  introduction. 
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II.  The  testimony  of  Pettis  was  incompetent. 
Upon  the  common  law  rnle  of  evidence  governing 
records,  which  prove  convictions  for  felony,  authorities 
differ.  But  before  discussing  the  common  law  rule, 
let  us  refer  to  the  statutory  one  of  evidence  upon  this 
subject  in  New  York.  The  2  H.  S.  701,  §  23,  says : 
*'No  person  sentenced  upon  a  conviction  for  felony 
shall  be  competent  to  testify  in  any  cause,  matter,  or  pro- 
ceeding, civil  or  criminal,  unless  he  be  pardoned  by 
the  governor,  or  by  the  legislature,"  &c.  The  court  be- 
low construed  this  as  if  it  read  only  persons  sentenced 
for  felony  in  this  State,  &c.  But  while  the  revisors 
were,  of  course,  laying  down  a  rule  of  evidence  for  our 
courts,  yet  their  words  "or  by  the  legislature,"  show 
that  they  intended,  in  ratifying  a  common  law  rule,  to 
apply  it  universally  to  the  principle  of  infamy; 
because,  in  our  State,  the  legislative  can  have  no  power 
to  pardon.  And  the  phrase  indicated  that  the  rule 
referred  to  convictions  in  other  States.  Pardon  power 
was  restricted  by  the  then  constitution  (1822)  to  the 
governor  (art.  3,  §  6),  except  in  treason.  However, 
by  the  common  law,  every  felon  while  undergoing  sen- 
tence sub  modo  extra  legem  positus^  or  while  awaiting 
execution,  was  cimliter  mortuus  {Co.  Litt,  130a,  133a). 
And  other  provisions  of  the  Revised  Statutes^  %  19, 
in  regard  to  suspension  of  civil  rights,  were  simply 
declaratory  of  the  common  law  (see  Revisor's  notes  to 
the  section).  The  main  feature  in  the  individual  pun- 
ishment of  a  felon,  while  undergoing  sentence,  was  the 
appalling  one  that  he  had  no  legal  status.  In  the 
language  of  Balcom,  J.,  Freeman  v.  Prank  (10  Abb, 
Pr.  371),  "The  rights  and  liabilities  of  a  person 
civilly  dead,  are  as  entirely  gone  as  though  he  were 
dead."  Equally  so  for  extra  legem  positus  when  his 
rights  are  civilly  suspended,  although  not  absolutely 
dead.  "The  suspension  of  legal  rights  begins  with 
sentence"  (per  Parker,  J.,  Miller  v.  Pinkie,  1  Park. 
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O.  377).  This  court,  in  O'Brien  v.  Hagan  (1  Duer, 
664),  considered  this  saspeasion  question  so  as  to  allow 
an  abatement  of  suit  when  plaintiff's  civil  rights  were 
affected  by  incarceration  for  a  term.  The  Massachu- 
setts statutes  confer  upon  its  convicts  the  right  to  give 
testimony,  but,  of  course,  only  in  Massachusetts 
courts.  Thereby  showing  that  the  common  law  rule  of 
evidence  had  to  be  repealed  or  modified  by  statute. 
Thus  New  York,  within  its  own  courts,  denies  the 
right  of  testimony  to  all  convicts  whose  testimony  is 
therein  offered,  while  Massachusetts  confers  the  right 
upon  convicts  testifying  in  its  courts.  Pettis,  by  his 
commission-testimony,  entered  the  superior  court  pre- 
cisely, in  law,  as  if  plaintiff  had  brought  him  into  the 
witness  box,  before  judge  and  jury,  from  the  Charles- 
town  State  prison  in  custody  of  a  keeper,  and  by  some 
arrangement  with  oflBicials.  All  de  bene  esse  testimony 
is  only  admissible  when  the  oral  examination  of  the 
witnesses  under  it  would  also  have  been  admissible. 
The  court  and  the  counsel  for  plaintiff  treated  the 
question  below,  throughout,  as  if  Pettis  came  on  the 
stand  as  a  freeman,  while  a  record  of  former  conviction, 
with  sentence  upon  it  fully  served  out,  had  been  intro- 
duced to  disqualify  him.  It  is  to  such  kind  of  pre- 
sentation of  witnesses  that  every  one  of  the  de- 
cisions regarding  foreign  convictions  attaches.  But  our 
present  objection  presents  a  more  formidable  front. 
Our  objection  went  to  the  absolute  incapacity  of  Pettis 
as  a  witness.  He  is  a  convict  undergoing  sentence. 
He  i&positus  sub  modo  extra  legem.  He  cannot  make 
an  aflSdavit.  He  cannot  execute  a  paper.  Perhaps 
(yet  this  is  doubtful)  he  might  in  his  own  case  and  to 
protect  his  own  rights  (O'Brien  v.  Hagan,  1  Duer^  664, 
see  concluding  words  of  opinion),  but  not  as  against 
rights  of  others.  An  authority  (in  2  8tra,  1148) 
allowed  the  affidavits  of  convicts  in  personal  exculpa- 
tion.   Pettis  stood  in  court  on  the  same  footing  as  a 
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lunatic.  There  was  temporary  civil  incapacity.  He 
possessed  infamia  juris  {Phillips  on  Ev.  chap.  8  of 
text)  as  distinguished  from  infamia facti  (/6.).  The 
rule  came  to  Saxon,  from  the  Roman  law:  PvMico 
judido  damnati  non  sunt  ad  testimonii  fldem  {Dig. 
1,  22  tit  5  de  Testibus,  art.  3,  §  5).  To  "credibility 
destroyed,"  was  added  ''absolute  incompetency."  It 
is  the  suffering  of  the  punishment  and  its  termination 
which  restores  the  competency  under  some  of  the 
authorities  (1  Phillips ^  ib.).  This  logically  shows  that 
daring  punishment  the  incompetency  is  absolute.  "It 
does  not  seem  clear  whether  the  restoration  to  com- 
petency by  suffering  a  sentence  has  proceeded  on  the 
ground  of  incompetency  being  in  the  nature  of  punish- 
ment, or  on  the  ground  of  a  regenerating  effect  of 
punishment  upon  the  moral  feelings,"  &c.,  &c.,  &c. 
(Note  18  of  Cowen  &  Hill).  Regarding  the  argument 
by  respondents  that  this  State  will  not  take  notice  of 
records  or  punishments  in  other  States,  Cowen  &  HiU^ 
note  13,  says :  ''A  person  convicted  of  infamous  crime 
in  one  State  was  held  incomi)etent  in  another,  within 
the  provisions  of  the  constitution  of  the  United  States, 
and  of  the  act  of  Congress  declaring  the  effect  of  the 
records  of  one  State  in  every  other."  Even  this  was 
as  to  effect  of  record  of  conviction  on  a  witness  who 
had  served  sentence.  So  that  the  testimony  of  Pettis 
would  be  objectionable  on  authority  upon  either 
ground.  1.  His  competency  is  suspended  because 
undergoing  punishment — or  in  other  words,  he  is  tem- 
porarily incapacitated.  2.  Ebid  he  served  out  his 
punishment,  even,  the  foreign  record  of  his  conviction 
ought,  on  principle,  to  have  excluded.  And,  in  read- 
ing the  State  Prison  code  of  our  own  State  (which  is  ch. 
460  of  the  Lams  of  1847),  it  is  impossible  not  to  observe 
how  clearly  there  runs  throughout  it  a  recognition  of 
the  common  law  principle  that  civil  disability  during 
imprisonment  is  part  of  the  punishment.    Even  when 
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one  convict  committed  an  offense  against  another,  the 
sufferer  could  not  be  a  witness  at  common  law,  and 
sections  150  and  151  of  that  code  were  jiassed  to  make 
an  exception  to  the  ordinary  incompetency.  In  Great 
Britain,  by  6  &  7  Vic.  c.  85,  ''incapacity  from  crime" 
has  been  removed.  Yet  this  is  only  to  the  "dis- 
charged," aTid  not  to  the  convict  under  sentence^  as  it 
would  so  appear  from  last  edition  of  Best,  section  141 
{Morgan)  s  Best  on  Ev.  ed.  1875,  vol.  1,  p.  219).  Perusal 
of  the  narrative  given  by  Pettis  must  show  to  the  court 
the  soundness  (upon  grounds  of  protection  to  suitors 
and  the  community)  of  the  incapacity  rule  which  we 
have  endeavored  to  show  has  been  established  as 
against  a  convict  expiating  his  offense.  Convicts  are, 
in  their  feelings,  while  undergoing  imprisonment, 
hostes  humanis.  They  are  embittered;  and  their 
sense  of  personal  injury  becomes  superior  to  moral 
obligation  or  regard  for  individual  rights.  The  answers 
of  Pettis  are,  throughout  his  narrative,  only  abusive 
conclusions,  and  while  the  judicial  or  the  logical  mind 
might  not  be  deceived  by  his  answers,  a  juryman 
readily  would  be.  Not  only  is  the  common  law  correct 
in  excluding  the  testimony  of  a  convict  while  within 
prison  walls,  because  that  his  incapacity  shall  be  part 
of  his  punishment,  but  because  his  disregard  of  social 
obligations  apparent  in  his  original  infamy  is  height- 
ened by  his  anger  at  the  restraints.  Especially  is  it 
so  of  Pettis,  who  claims  to  testify  against  those  whom 
he  regards  as  his  enemies. 

By  the  Court.— Speir,  J.— The  first  proposition 
advanced  by  the  appellants  is  that  assuming  the  theory 
of  the  plaintiff' s  case  to  be  that  Balston  and  Roberts 
and  wife  were  conspirators,  the  order  of  proof  was  im- 
perative, that  some  evidence  tending  to  show  pre-con- 
cert of  action  must  be  given. 

In  other  words  that  the  testimony  showing  that 
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Ralston  made  the  application  to  the  plaintiffs  for  the 
loan  of  the  money  claimed  in  the  complaint  upon  these 
bonds  as  security,  and  that  to  inspire  confidence  he 
presented  a  forged  letter  of  introduction,  and  their 
evidence  as  to  his  declarations  made  in  and  about  ob- 
taining the  loan  was  inadmissible  without  first  giving 
evidence  of  the  conspiracy,  on  the  ground  that  it  was 
an  independent  act  of  fraud  not  necessarily  connected 
with  the  uttering  of  the  bonds,  and  tending  to  prejudice 
the  jury. 

It  is  important  to  see  what  part  Mr.  Ralston  took  in 
this  enterprise.  He  had  an  office  at  No  58  Broadway, 
room  11,  in  this  city,  and  was  or  pretended  to  be  a 
broker.  He  was  unknown  to  the  president  of  plaintiff's 
company,  with  whom  he  conducted  the  negotiation,  and 
presented  a  forged  letter  of  introduction  from  George 
A.  Fellows,  who  was  a  trustee  in  plaintiff's  company. 
In  two  or  three  days  thereafter  he  obtained  the  loan  on 
these  spurious  bonds.  He  who  was  known  as  Charles 
Ralston  at  68  Broadway  boarded  at  the  house  of  a  res- 
pectable family  by  the  name  of  Thomas,  at  No.  257 
West  Fourteenth  street  in  June,  1873,  and  had  also 
resided  with  this  family  at  No.  312  West  Fourteenth 
street,  and  was  known  at  both  places  by  this  family 
and  other  boarders  as  Walter  Stewart.  The  defen- 
dants Mr.  and  Mrs.  Gleason  visited  him  there.  Stewart 
(Ralston)  left  Mr.  Thomas's  house  after  obtaining  the 
money  from  the  plaintiffs,  in  June,  1873,  and  that  was 
the  last  they  saw  of  him.  Stewart's  conduct  was  such, 
while  at  Mr.  Thomas's  house,  that  his  real  character 
was  not  known  or  suspected,  and  when  they  first  heard 
of  the  report  of  his  fraudulent  transactions,  Thomas 
called  upon  the  defendant,  Gleason,  whom  he  knew 
only  as  a  friend  of  Stewart,  and  was  astonished  when 
they  denied  knowing  him,  or  that  they  had  ever  been 
at  Thomas's  places  of  residence.  Ralston' s  bank  book 
on  the  Fourth  National  Bank  was  found  in  the  box  of 
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defendant  Valentine  Gleason,  at  the  New  York  Safe 
Deposit  Company.  This  bank  was  the  one  in  which 
Ralston  kept  his  accounts  and  in  which  the  plaintiff' s 
check  was  deposited  by  him.  No  explanation  was 
offered  on  the  trial  of  the  facts  disclosed  by  this  testi- 
mony. 

Looking  at  the  complaint  it  would  seem  that  the 
testimony  of  the  president  of  the  plaintiffs  company 
relating  to  the  application  for  the  loan,  the  security 
upon  which  it  was  made,  the  person  negotiating  it,  and 
all  the  circumstances  under  which  it  was  actually  com- 
pleted, would  be  the  first  step  to  be  taken  on  the  part 
of  the  prosecution.  The  action  was  for  the  recovery  of 
this  money  obtained  fraudulently  upon  fictitious  and 
counterfeit  bonds.  The  fact  of  the  loan  being  made 
was  the  first  thing  to  be  established.  The  theory  of 
the  plaintiff's  case  is  not  that  the  defendant  Roberts 
was  alone  responsible  for  the  uttering  of  the  bonds. 
The  fact  clearly  api)ears  that  Ralston  was  the  defendant 
who  first  put  them  on  the  market.  A  man  utters  a 
false  note  or  bond  who  gives  it  in  payment  or  security 
knowing  it  to  be  false.  This  was  what  Ralston  did. 
He  presented  a  forged  letter  of  introduction  purporting 
to  have  been  written  by  one  of  the  trustees  of  the 
plaintiff  s  company,  and  upon  it  was  enabled  to  secure 
the  confidence  of  the  plaintiffs  in  obtaining  the  money 
and  receiving  these  worthless  bonds  as  security  for  the 
repayment.  This  testimony  of  the  president  therefore 
dii-ectly  proved  that  Ralston  took  the  first  step  in  the 
uttering.  Prior  to  the  time  of  making  this  loan,  it  ap- 
pears that  Stewart  (Ralston)  was  interviewed  by  Mrs. 
Pettis  for  the  purpose  of  ascertaining  whether  the 
defendants,  Roberts  and  Gleason,  were  going  to  dispose 
of  these  bonds.  That  he  stated  ''they  had  changed 
their  minds  somewhat  about  sending  them  to  Eu- 
rope, or  how  they  were  to  put  them  on  the  market." 
He  said,  "Tell  your  husband  he  thought  they  were 
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going  to  get  a  loan  on  them,  and  the  balance  they 
would  send  to  some  of  the  Western  States." 

As  a  general  rule  a  foundation  must  first  be  laid,  by 
proof,  sufficient  in  the  opinion  of  the  judge  to  establish 
prima  facie  the  fact  of  conspiracy  between  the  parties 
to  be  laid  before  the  jury.  The  connection  of  the  indi- 
viduals in  the  unlawful  enterprise  being  thus  shown, 
every  act  and  declaration  of  each  member  of  the  con- 
federacy in  pursuance  of  the  original  concerted  plan,  is 
in  contemplation  of  law  the  sict  and  declaration  of  them 
all  (1  GrcenL  Ed.  [Redfleld's  Ed.]  §  111).  The  facts 
thus  disclosed  at  the  commencement  of  the  trial  on 
the  examination  of  the  first  witness  were  more  than 
prima  facie^  and  did  not  rest  even  in  the  discretion  of 
the  court.  It  was  not  possible  that  the  jury  could  be 
misled  to  infer  itself  of  the  fact  of  conspiracy,  from 
the  declaration  of  a  stranger.  Ralston  was  no  stranger 
in  the  design  and  plan  to  defraud.  He  was  the  leading 
conspirator.  This  clearly  takes  the  case  out  of  the  rule 
insisted  upon  by  defendant's  counsel,  that  the  obtain- 
ing the  money  by  Ralston,  and  the  introduction  of  the 
forged  letter,  were  independent  acts  of  fraud  uncon- 
nected with  the  conspiracy  of  Roberts  with  Ralston. 

It  is  claimed  that  the  testimony  of  S.  Pettis  was 
improperly  admitted. 

At  the  time  this  testimony  was  taken  under  commis- 
sion in  Massachusetts,  Pettis  was  serving  out  his  term 
of  imprisonment  for  the  crime  of  forgery.  He  was 
tried  and  convicted  in  Massachusetts,  and  the  evidence 
was  objected  to  upon  the  ground  that  the  statute  of 
this  State  disqualifies  him  from  testifying. 

By  the  general  statutes  of  Massachusetts,  "No  per- 
son shall  be  excluded  by  reason  of  conviction,  &c.,  from 
giving  evidence  either  in  person  or  by  deposition,  &c." 

Our  statute  provides,  "No  person  sentenced  upon  a 
conviction  for  felony  shall  be  competent  to  testify  in 
any  cause,  matter  or  proceeding,  civil  or  criminal,  un- 
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less  he  be  pardoned  by  the  governor  or  the  legislature, 
except  in  the  cases  especially  provided  by  law,^^ 

The  provision  of  the  statute  is  penal,  and  must  be 
strictly  construed.  The  conviction  referred  to  must  be 
within  this  State.  It  is  well  settled  that  penal  laws  of 
one  State  do  not  extend  into  another.  Personal  dis- 
qualifications not  arising  from  the  positive  law  of  the 
country,  and  especially  such  as  are  of  a  penal  nature, 
are  strictly  territorial,  and  cannot  be  enforced  in  any 
country  other  than  that  in  which  they  originated 
{Story  on  Conflict  ofLaios,  §§  91,  92, 620-625 ;  1  Oreeril. 
on  Bv.  §  376).  The  case  is  decided  in  17  Mass.  613, 
Commonwealth  v.  Green.  The  court  say  that  the  con- 
viction of  an  infamous  crime  in  a  foreign  country  or  in 
any  other  of  the  United  States^  does  not  render  the 
subject  of  such  conviction  an  incomj^etent  witness  in 
the  courts  of  that  State.  This  decision  was  made 
before  any  special  statute  was  passed,  and  was  made 
upon  common  law  principles  (see  Cole  v.  Cole,  50  How. 
Pr.  60). 

The  objection  to  the  13th  interrogatory,  under  which 
the  18th,  19th,  20th,  27th-35th  interrogatories  were 
answered,  does  not  appear  to  be  well  taken.  The  ques- 
tion was  certainly  proper,  as  it  asked  for  the  knowledge 
which  the  witness  had  about  the  getting  up  of  the  said 
forged  bonds.  The  25th  interrogatory,  calling  for  the 
financial  condition  of  the  defendants  or  either  of  them, 
prior  to  the  time  said  bonds  were  prepared  and  issued, 
was  pertinent.  The  action  was  for  recovery  of  this 
money  obtained  from  the  plaintiflfs  by  the  complicity 
and  pre-concerted  action  of  all  the  defendants,  and 
which  money  had  been  attached.  It  was  an  import- 
ant question,  therefore,  for  the  jury  to  know  what 
means  they  had,  if  any,  when  they  got  the  bonds  up 
and  issued  them. 

I  fail  to  see  any  grounds  for  the  nonsuit.     The 
court  did  charge  that  the  jury  might  sever  in  thdr  ver- 
VoL.  X.— 8 


114  NATIONAL  TRUST  CO.  «.  ROBERTS. 

• '  ■  —■■■ 

Opinion  of  tho  Court,  by  Spkir,  J. 

diet :  that  if  they  believed  the  evidence  established 
participation  by  some  of  the  defendants  only,  their 
verdict  would  be  against  them  and  in  favor  of  the 
others.  This  wa«  as  far  as  the  cas^  wonld  warrant 
the  judge  in  going.  He  told  them  they  must  discrimi- 
nate in  the  case  of  Corp,,  Mrs.  Gleason  and  Mrs. 
Roberts. 

I  have  carefully  looked  into  the  several  refusals  to 
charge,  and  to  the  direct  chai^ge,  and  am  of  the  opinion 
that  all  the  objections  specified  by  the  defendant's 
counsel  on  this  appeal  should  be  overruled. 

It  appears  to  me  that  the  case  has  been  fairly  tried 
upon  the  evidence  requisite  to  a  correct  result;  and 
although  some  evidence  of  minor  importance  may  have 
beeu  erroneously  admitted,  it  is  manifest  that  its 
rejection  could  not  have  changed  the  result. 

The  judgment  and  order  must  be  affirmed. 

Curtis,  Ch.  J.,  concurred. 
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THOMAS  F.  MASON,  Plaintiff  a^b  Respoistdent, 
V.  NICHOLAS  H-  DECKER,  Defendant  and 
Appellant. 

MUTUAL  agreement. 

An  agreement  in  writing,  "whereby  a  party  who  executes  the 
same  promises  to  buy  certain  property  of  a  party  named  in 
the  agreement  (but  who  does  not  execute  the  same),  is  valid 
if  supported  by  a  sufficient  consideration,  and  such  consid- 
eration may  be  proved  by  parol,  and  may  consist  of  the 
promise  or  engagement  to  sell  the  property  described  in  the 
agreement,  on  the  part  of  the  other  party  named  therein,  but 
who  did  not  execute  the  same  (Justice  v.  Lang,  4f}  N.  F. 
498;  52  Id.  323). 

This  principle  applied  to  the  case  at  bar,  and  in  support  of  a 
recovery  on  such  a  contract,  where  the  mutual  agreement  of 
the  parties  and  the  consideration  of  the  contract  was  fully 
established  by  parol  proof. 

Before  Curtis,  Cli,  J.,  and  Sakford  and  Feeedman, 

JJ. 

Decided  March  5,  1877. 

Appeal  by  the  defendant  from  a  judgment  for 
$15,993.92  entered  ui)on  the  verdict  of  a  jury,  and  from 
an  order  denying  a  motion  for  a  new  trial 

The  action  is  brought  to  recover  the  cost  price  of 
133  shares  of  stock,  of  the  "New  York  Construction 
Company,"  which  the  plaintiff  alleges  were  purchased 
by  the  defendant  on  June  30,  1873,  to  be  paid  for  on 
October  10  following,  or  previously,  at  defendant's 
option.  The  plaintifif  further  alleges  that  it  was 
agreed  that  the  plaintifif  should  transfer  the  stock  to 
the  defendant  or  to  his  order  as  the  payments  for  the 
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same  should  be  made,  and  that  the  defendant  sub- 
scribed a  memorandum  of  such  contract,  but  thereafter 
refused  to  accept  the  stock  or  to  pay  for  the  same, 
when  tendered  on  October  10. 

The  answer  put  in  issue  the  ownership  of  the  stock 
by  plaintiff,  also,  the  mutuality  of  the  alleged  agree- 
ment for  the  purchase  of  the  stock,  and  denied  the 
making  of  such  a  contract  as  was  set  up  in  the  com- 
plaint. It  also  avers  that  the  plaintiff  never  executed 
or  delivered  to  the  defendant  any  counterpart  of  the 
alleged  agreement.  That  there  was  no  consideration 
for  the  same. 

The  answer  also  denied  any  promise  to  pay  for  the 
stock  or  any  indebtedness  to  plaintiff.  Exceptions 
were  taken  by  defendant  to.  rulings  of  the  court  on  the 
trial,  also  to  the  charge  of  the  court  and  to  refusals  to 
charge. 

The  jury  found  a  verdict  for  the  amount  claimed. 
The  defendant  moved  for  a  new  trial  on  the  exceptions, 
on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence,  and  also  upon  the  grounds  stated  in 
section  264  of  the  Code.  The  court  denied  the  motion, 
and  the  defendant  excepted.  From  the  judgment 
entered  on  the  verdict,  and  from  the  order  denying  a 
new  trial,  the  defendant  appealed. 

James  M.  Smithy  of  counsel,  Samuel  G.  Courtney, 
attorney,  for  appellant. 

Wm.  H.  Scotty  for  respondent. 

By  the  Court. — Curtis,  Ch.  J. — It  is  insisted  by 
the  defendant,  that  the  agreement  which  is  subscribed 
only  by  him,  is  invalid  for  want  of  mutuality,  and  can 
not  be  enforced  for  want  of  consideration. 

The  case  of  Justice  v,  Lang,  (42  N.  T.  493 ;  52  Id. 
323),  and  MSS.  opinion  on  the  third  hearing  of  the  same 
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by  the  court  of  appeals,  establishes  the  doctrine  that  a 
promise  of  the  nature  of  the  defendant's  in  this  action 
was  valid  if  supported  by  a  sufficient  consideiration, 
and  that  such  consideration  may  be  proved  by  i)arol, 
and  may  consist  in  the  promise  or  engagement  of  the 
plaintiff. 

The  evidence,  with  very  little  conflict,  show^  that 
in  April,  1873,  the  plaintifif  held  143  shares  of  this 
stock,  and  that  the  defendant  then  verbally  agreed 
that  if  the  plaintiff  would  sign  a  certain  subscription 
paper,  binding  himself  to  advance  certain  moneys  in  an 
fenterprize  wherein  they  were  both  interested,  he 
would  by  July  1  following,  take  and  pay  for  all  the 
stock  and  bonds  in  this  company  held  by  plaintiff  at 
cost  and  interest. 

The  plaintiff  then  signed  the  subscription  paper, 
and  verbally  agreed  to  so  sell  the  stock  and  bonds. 
After  this,  ten  shares  of  the  stock  were  taken  by 
the  defendant  of  the  plaintiff  and  transferred  to  a  Mr. 
Stanton,  and  paid  for  by  his  note  indorsed  by  the 
defendant,  which  was  paid. 

Previous  to  June  30,  the  defendant  declined  to  sign 
a  memorandum  of  this  agreement,  and  thereupon,  in 
consideration  that  the  defendant  would  sign  the  mem- 
orandum of  agreement  sued  upon  and  dated  June  30, 
1873,  the  plaintiff  released  him  from  his  obligation  to 
take  the  bonds  of  the  company,  limiting  the  agreement 
to  the  taking  of  the  133  shares  of  the  stock  then 
remaining,  in  which  form  the  defendant  signed  it. 

These  facts,  together  with  repeated  tenders  of  the 
stock  to  the  defendant,  and  demands  of  payment  from 
him,  in  pursuance  to  the  obligation  in  suit,  of  what  was 
shown  to  be  the  cost  price  of  the  stock  and  interest, 
were  proved  at  the  trial. 

The  weight  of  evidence  sustained  the  jury  in  find- 
ing that  the  defendant  signed  and  delivered  the  mem- 
orandum of  agreement  as  his  contract  and  obligation, 
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and  that  it  was  supported  by  a  sufficient  consideration, 
the  court  properly  instructing  them,  if  they  found 
otherwise  in  either  of  these  respects,  their  verdict 
must  be  for  the  defendant. 

The  plaintiff  sues  to  recover  upon  defendant' s  con- 
tract a  sum  agreed  to  be  paid  by  the  defendant  for  a 
certain  number  of  shares  of  stock,  all  of  which  were 
sold  to  him  and  ten  of  which  were  delivered.  The  obliga- 
j(tion  of  the  defendant  contains  a  clause  that  as  payments 
are  made,  the  stock  shall  be  transferred  subject  to  his 
order.  It  was  the  plaintiffs  right,  aft^r  he  had  ten- 
dered the  undelivered  stock,  to  sue  for  the  price  ift 
accordance  with  the  provisions  of  the  obligation.  The 
defendant  had  procured  the  plaintiff  to  make  the  sub- 
scription heretofore  referred  to,  by  promising  to  take 
the  stock,  and  after  he  had  obtained  the  subscription 
from  the  plaintiff,  which  was  the  consideration  for  his 
agreement,  and  had  received  a  part  of  the  stock,  the 
contract  was  so  far  executed,  that  the  plaintiff  was 
entitled,  the  jury  so  finding  the  facts,  to  the  rule  of 
damages  charged  by  the  court. 

The  court  charged  the  jury  correctly,  and  there  are 
no  exceptions  to  the  rulings  at  the  trial  that  are  well 
taken. 

The  judgment  and  order  appealed  from  should  be 
affirmed. 

Sanfoed  and  Freedman,  JJ.,  concurred. 
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JOSEPH  G.  MILLS,  Plaintiff  and  Respondent, 
V.  JAY  GOULD,  Impleaded,  &c.,  Defendant 
AND  Appellant. 

DE>rURRER  TO  COMPLAINT. 
Facts  stated,  not  sufficient  to  constitute  a  causb  of  action. 

The  complaint  claimed  damages  for  the  non-fulfillment  of  a  con- 
tract for  the  sale  and  purchase  of  gold. 

It  alleged  that  the  sale  and  purchase  was  made  under  and  in 
accordance  with,  the  rules  of  the  gold  exchange,  and  that  said 
rules  formed  part  of  the  agreement,  and  that  one  of  them,  con- 
trolling the  contract,  provided,  that  on  all  contracts  made  at 
the  board,  either  party  might  require  a  deposit  of  twenty  per 
cent,  as  security,  &c.  That  after  notice,  &c.,  under  this  rule, 
the  defendant  refused  to  make  this  deposit,  and  plaintiff  after- 
wards sold  the  gold  at  a  lower  rate  than  the  price  named  in 
the  contract,  <&c. 

Held,  that  although  the  rule  of  the  gold  exchange  is  expressly 
confined  to  the  contracts  made  at  its  board,  yet  if  parties 
choose  to  agree  that  their  contracts  shall  be  governed  by,  and 
be  subject  to,  the  rules  of  the  gold  exchange,  they  can  do  so, 
and  such  rules  may  be  resorted  to,  in  ascertaining  the  charac- 
ter, and  the  fulfillment  or  breach  of  such  contracts,  so  far  as 
those  rules  control  or  relate  to  the  same,  and  the  allegations  of 
the  complaint  are  sufiScient  to  bring  the  contract  under  the 

•    control  and  interpretation  of  the  rule  set  out  therein. 

The  effect  of  this  rule  is  that  a  failure  to  deposit  as  therein  pro- 
vided, constitutes  a  breach  of  the  contract  that  is  made  subject 
to  it ;  and  not  only  that,  but  it  also  gives  the  aggrieved  party 
an  immediate  riglit  of  action  for  his  damages ;  proof  of  tender 
or  readiness  to  perform  becomes  unnecessary.  The  defendant, 
by  his  refusal,  caused  a  failure  to  complete  the  contract,  and 
cannot  now  avail  himself  of  the  non-performance  that  he  has 
occasioned  (Clark  «.  Crandall,  27  Barb,  78 ;  Moses  «>.  Bierling, 
'81  N.  F.  4a2;  Nelson  «.  Plimpton  F.  E.  Co.,  55 /d  484).  The 
plaintiff  in  this  case  was  not  the  pledgee  of  the  gold.  On  the 
failure  of  the  defendant  to  complete  the  contract  he  could 
resume  his  original  rights  in  respect  to  the  gold,  and  could 
Bell  if  unrestricted  by  any  obligation  to  give  notice  to  the 
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defendant  (Pollen  v,  Le  Roy,  30  JV.  Y,  556  ;   Dnstnn  v.  Mc- 
Ajadrew,  44  Id.  78;  Lewia  o.  Greider,  49  Barb,  636). 

Before  Curtis,  Ch.  J.,  and  Sanfoed  and  Freedmait, 

JJ. 

DedcM  Mareh  5,  1877. 

Appeal  from  an  order  overruling  defendant's  de- 
murrer to  the  amended  complaint. 

Thomas  O.  Shearman^  for  appellant. 

Thomas  F.  WeTttworth,  for  respondent. 

By  the  Court.— Curtis,  Ch.  J.— The  defendant 
demurs  on  the  ground,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleges  two  causes  of  action  ;  one  in 
the  plaintiflP  s  own  right,  and  the  other  as  assignee  of 
Jameson,  Smith  and  Cotting.  With  this  exception 
they  are  alike  in  form,  and  may  be  considered  as  one. 
The  complaint  in  substance  states,  that  on  September 
24,  1869,  the  plaintiff  and  defendant,  at  the  city  of 
New  York,  made  and  entered  into  a  contract,  whereby 
the  plaintiff  sold  the  defendant,  and  the  defendant 
bought  of  the  plaintiff,  $1,000,000,  gold,  and  agreed  to 
pay  therefor  $1.60,  currency,  for  each  dollar  thereof, 
and  that  the  sale  and  purchase  were  made  under  and 
in  accordance  with  the  rules  of  the  gold  exchange,  and 
that  said  rules  formed  part  of  the  agreement  so  made 
with  the  defendant,  and  that  one  of  them,  controlling 
the  contract  in  question,  provided,  that  on  all  contracts 
made  at  the  board,  either  party  might  require  a  deposit 
of  twenty  per  cent,  as  security  for  the  fulfillment  of 
the  contract,  to  be  made  within  one  hour  after  such 
notice,  and  in  case  of  difference  of  opinion  as  to  the 
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place  of  deposit,  it  was  required  to  be  made  in  the 
United  States  Trnst  Company. 

The  complaint  further  alleges  that  the  plaintiff 
notified  the  defendant  on  September  24,  1869,  to 
deposit  twenty  per  cent,  of  the  purchase  price  as 
security  for  the  fulfillment  of  the  contract,  and  the 
defendant  refused  to  make  the  deposit  which  he 
had  agreed  to  do  in  accordance  with  said  rule  and  said 
contract,  and  notified  the  plaintiff  of  his  refusal. 
That  the  plaintiff,  on  September  30,  1869,  sold  the  gold 
belonging  to  the  defendant's  account  at  the  highest 
bid  per  dollar  to  be  obtained  therefor,  $1.32,  currency, 
which  was  the  highest  market  value  of  gold  in  the  city 
of  New  York,  between  September  24,  the  day  of  the 
breach  of  the  contract,  and  the  day  of  sale.  That  by 
reason  of  the  failure  of  the  defendant  to  keep  and 
perform  the  terms  and  conditions  of  the  contract,  and 
the  consequent  breach  thereof,  the  plaintiff  has  suf- 
fered damages  in  the  sum  of  $280,000,  which  sum 
remains  due  and  unpaid. 

The  defendant's  position  is,  that  admitting  every 
allegation  in  the  complaint,  no  cause  of  action  is  stated. 
5Tie  complaint  does  not  allege  that  the  contract  in 
question  was  made  at  the  board  of  the  gold  exchange  ; 
nor  is  it  to  be  assumed  that  it  was  so  made.  The  rule, 
by  its  terms,  is  expressly  confined  to  contracts  made  at 
the  board ;  but  if  parties  to  gold  contracts,  made  out- 
side of  the  board,  choose  to  agree  to  be  governed  by, 
and  to  have  them  subject  to  the  rules  of  the  gold 
exchange,  they  can  do  so,  and  such  rules  may  be 
resorted  to  in  ascertaining  the  character,  and  fulfill- 
ment or  breach  Of  the  contracts,  as  far  as  they  control 
or  relate  to  the  same.  But  the  defendant  claims  that 
the  complaint  does  not  allege  that  the  rules  adopted 
on  all  contracts  made  at  the  board,  formed  part  of  their 
agreement.  The  allegation  in  the  complaint  is,  that 
the  sale  and  purchase  were  made  under  and  in  accord- 
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ance  with  the  rules  of  the  gold  exchange,  which  rales 
formed  part  of  the  agreement  between  the  parties,  and 
among  others  contained  the  provision,  controlling  the 
contract  in-  question,  authorizing  the  requirement  of 
twenty  per  cent,  deposit,  and  specifying  the  eflfect  of  a 
failure  to  make  such  deposit. 

This  allegation  of  the  complaint  sufficiently  brings 
the  contract  under  the  control  and  interpretation  of 
the  rule  set  out  in  the  complaint.  Under  this  rule  the 
parties  agree  what  shall  constitute  a  breach  of  the  con- 
tract. It  specifies  that  a  failure  to  make  the  deposit 
within  the  designated  time  shall  be  considered  a  failure 
to  complete  the  contract.  In  other  words,  that  the 
party  thus  failing  to  make  the  deposit  shall  be  deemed 
not  to  have  fulfilled  it  on  his  part.  The  eflfect  of  this 
is  that  the  parties  agree  that  such  failure  to  deposit 
constitutes  a  breach  of  the  contract  made  subject  to 
the  rule,  and  that  such  refusal  to  deposit  is  not  only  a 
breach  of  the  contract,  but  it  gives  the  other  party  an 
immediate  right  of  action  for  his  damages,  without 
waiting  for  the  time  of  performance  to  arrive  before 
bringing  his  action,  the  defendant  having  by  his  act 
put  it  out  of  his  power  to  perform  on  his  part  (Christo 
V.  Armour,  34  Barb.  387).  It  fails  to  operate  as  a 
rescission  of  the  original  contract. 

If  the  contract  had  been  made  irrespective  of  this 
provision  for  a  deposit  with  its  declaration  of  the  eflfect 
of  failure  to  make  it,  either  party,  to  put  the  other  in 
default,  would  have  been  obliged  to  aver  and  show  that 
he  was  ready  or  offered  to  perform.  But  by  this  pro- 
vision, the  defendant  is  put  in  default  in  consequence 
of  his  omission  to  perform  an  act  absolutely  required 
of  him  irrespective  of  the  other  terms  of  the  contract ; 
and  upon  that  default  the  plaintiff's  right  of  action 
immediately  accrues.  The  parties  having  agreed  to  be 
governed  by  this  provision,  a  failure  to  comply  with 
which  operates  as  a  breach  of  the  contract,  proof  of 
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tender  or  readiness  to  perform  becomes  unnecessary  to 
put  either  party  in  default,  and  is  waived.  The  defen- 
dant, by  his  refusal,  having  caused  a  failure  to  complete 
the  contract,  cannot  now  avail  himself  of  the  non- 
performance he  has  occasioned  (Clark  v.  Crandall,  27 
Barb.  77 ;  Moses  v.  Bierling,  31  JV.  T.  464 ;  Nelson  v. 
Plimpton  P.  E.  Co.,  55  Id.  484). 

The  plaintiff  was  not  the  pledgee  of  the  gold.  On 
the  failure  to  complete  the  contract  he  could  resume 
his  original  rights  in  respect  to  the  gold.  He  was  at 
liberty  to  sell  it  unrestricted  by  any  obligation  to  give 
notice  to  the  defendant  (Pollen  v.  Le  Roy,  30  iV^.  Y. 
556 ;  Dustan  v.  McAndrew,  44  Id.  78 ;  Lewis  v.  Greider, 
49  Barb.  635).  The  complaint  states  that  the  plaintiff 
sold  the  gold  four  days  after  defendant's  refusal,  at 
the  highest  bid  and  at  the  highest  market  value  since 
the  defendant's  breach  of  contract,  and  at  $1.32  cur- 
rency for  each  dollar  thereof.  This  averment  shows 
with  reasonable  certainty  that  by  the  refusal  and  failure 
of  the  defendant  to  complete  the  contract,  the  plain- 
tiff was  subjected  to  a  pecuniary  loss,  and  the  court  can 
see  from  the  averments  of  the  complaint  that  the  plain- 
tiff has  sustained  damage,  and  that  the  breach  of  the 
contract  is  one  from  which,  where  a  depreciation  of  mar- 
ket value  is  shown,  damages  would  naturally  flow. 

Where  there  is  a  breach  of  a  valid  contract,  as  here, 
the  plaintiff  is  entitled  to  recover  at  least  nominal 
damages  (Blot  v.  Boiceau,  3  Comst.  86 ;  Devendorf  v. 
West,  42  Barb.  227). 

The  defendant  does  not  claim  that  the  time  when 
the  delivery  of  the  gold  was  to  have  been  made  is 
material  to  the  plaintiff's  cause  of  action.  It  is  not 
stated  in  the  complaint,  and  the  the  presumption  is 
that  it  was  to  have  been  delivered  within  a  reasonable 
time.  It  seems  from  the  complaint  that  the  cause  of 
action  sued  upon  arose  before  the  time  for  the  perfor- 
mance of  the  contract  arrived.    The  question  as  to 
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what  relief  the  defendant  may  have  by  an  application 
to  make  the  complaint  more  definite  and  certain  in 
this  respect  does  not  arise  on  this  appeal. 

The  order  appealed  from  should  be  affirmed  with 
costs. 

Sanford  and  Freedman,  JJ.,  concurred.  * 


THE  PRODUCE  BANK,   Plaintiff,   t.  JOSEPH 
MORTON,  et  aZ.j  Defendants. 

re-argument  of  motion  at  general  term. 

When  it  appears  from  the  decision  of  the  court  of  appeals  in  dis- 
missing an  appeal  from  the  decision  of  the  general  term,  that  the 
case  appealed  from  was  not  properly  before  the  general  term,  a 
re-argument  should  be  ordered,  although  this  court  has  decided 
that  In  matters  purely  technical,  and  not  affecting  the  general 
law  of  the  case,  or  the  real  merits  of  the  controversy,  a  re-argu- 
ment should  not  be  allowed  (Butterfield  v,  Radde,  40  N.  F. 
Superior  Ct,  169,  172). 

But  it  should  be  granted  on  payment  ol  costs. 

Before  Curtis,  Ch.  J.,  and  Sanford,  J. 

Decided  March  5,  1877. 

Motion  by  the  plaintiflf  for  leave  to  re-argue  the 
motion  for  a  new  trial,  made  by  the  defendants  at  the 
December  general  term,  1875. 

D.  J.  Newland^  tor  plaintiff. 

A.  C.  FrancioU  and «/".  F.  Mosker^  for  defendants. 

By  the  Court.— Curtis,  Ch.  J.— The  plaintiff  sues 
to  set  aside  an  assignment  for  the  benefit  of  creditors. 
The  action  was  tried  at  the  special  term,  and  decided  in 
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his  favor.  The  defendants  moved  for  a  new  trial  at 
general  term,  under  section  268  of  the  Code.  This  mo- 
tion was  granted,  and  a  new  trial  ordered.  The  case  is 
reported  in  40  N.  Y.  Superior  Ct.  328. 

The  plaintiff  appealed  to  the  court  of  appeals,  and 
the  appeal  was  dismissed  because  the  amount  involved 
was  under  $500.  Prom  the  opinion,  it  appears  that 
the  court  considered  several  of  the  questions,  and  came 
to  the  conclusion  that  under  Laws  of  1874,  c.  600,  it 
was  intended  to  abrogate  the  rule,  that  the  making 
and  the  delivery  of  the  verified  schedules  required  by 
the  act  of  1860,  was  essential  to  the  vaKdity  of  an 
assignment ;  and  also  that  the  jn^ovision  allowing  the 
assignee  to  file  schedules  within  six  months,  was  not 
intended  as  a  condition,  the  breach  of  which  would 
invalidate  the  assignment.  The  court  was  also  of 
opinion,  that  there  was  no  proof  that  there  was  an 
omission  to  file  the  bond  in  the  county  clerk's  ojfflce, 
and  that  there  was  no  allegation  in  the  complaint  of 
such  omission.  These  views  are  adverse  to  the  grounds 
upon  which  the  plaintiff  seeks  to  set  aside  the  assign- 
ment. 

The  court  of  api)eals  further  expressed  itself  in- 
clined to  the  opinion,  "  that  the  case  was  not  properly 
before  the  general  term,  that  it  was  not  a  proper  case 
for  a  motion  for  a  new  trial ''  {Cod€y  §  268). 

It  would  thus  seem  that  the  real  merits  of  the  con- 
troversy are  viewed  adversely  to  the  plaintiff  by  the 
court  of  api)eal8,  and  that  the  course  pursued  by  the 
defendant  in  moving  for  a  new  trial  under  section  268 
of  the  Code,  did  not  bring  the  case  properly  before  the 
general  term. 

Although  it  is  held  that  a  re-argument  will  not  be 
allowed  here  in  matters  purely  technical  and  not  affect- 
ing the  general  law  of  the  case,  or  the  real  merits  of 
the  controversy  (Butterfield  v.  Radde,  40  i^T,  T.  Supe- 
rior Ct.  169-172),  where  the  court  of  appeals  differs 
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from  this  court,  but  as  this  motion  involves  a  question 
affecting  an  important  remedy,  and  as  no  appeal  lies 
from  our  decision,  I  think  the  rule  should  be  relaxed. 
The  plaintiff,  in  his  ajfidavit,  as  one  of  his  grounds  for 
a  re-argument,  states,  that  this  point  was  not  elabo- 
rately argued  at  the  general  term ;  but  this  in  itself 
constitutes  no  reason  for  a  re-argument  (Trinity  Chureh 
V.  Higgins,  4  Roht.  372).  As  the  real  merits  of  the 
controversy  have  been  considered  by  the  court  of 
appeals,  and  held  adversely  to  the  plaintiff,  it  is  but 
just  to  the  defendants,  that  they  should  be  paid  their 
costs  thus  far  in  the  litigation,  as  a  condition  of  grant- 
ing the  motion  for  a  re-argument. 

The  motion  for  a  re-argument  should  be  granted, 
on  condition  that  the  plaintiff  pay,  within  thirty  days 
from  the  entry  of  the  order,  the  defendants'  costs  to 
that  date  in  the  action. 

Sanfobd,  J.,  concurred. 


OLIVER  VAN  EVERY,  Plaintiff  and  Respond- 
ent, V.  THOMAS  D.  ADAMS,  Defendant  and 
Appellant. 

attorney  and  client. 

The  principle  that  now  controls  the  recovery  by  an  attorney  for 
his  professional  services  in  an  action  against  his  client,  in  the 
absence  of  an  express  agreement,  is  that  he  is  simply  entitled  to 
what  they  are  reasonably  worth  (Stow  t>.  Hamlin,  11  How,  Pr, 
452 ;  Gai-field  v.  Kirk,  65  Bark  464). 

The  determination  or  findings  of  a  referee  as  to  the  value  of  such 
services,  where  there  is  conflicting  testimony  as  to  such  value, 
must  be  affirmed. 
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Before  Curtis,  Ch.  J.,  and  Sanfoed  and  Freedman, 

JJ. 

Decided  March  5,  1877. 

Appeal  by  defendant  from  a  judgment  entered  upon 
the  report  of  a  referee. 

The  action  is  for  the  recovery  of  $126.82  collected 
by  the  defendant  as  an  attorney  at  law  for  the  pls^n- 
tiif.  The  defendant  admits  the  collection  of  the 
money,  but  avers  that  the  plaintiff  owes  him  $600  for 
professional  services,  and  asks  judgment  against  the 
plaintiff  for  the  balance. 

J.  Langdon  Ward,  for  appellant. 

John  A.  TayloTj  for  respondent. 

By  the  Court. — Curtis,  Ch,  J.  — The  principal 
question  is  as  to  the  value  of  the -defendant's  profess- 
ional services.  There  is  some  variance  of  opinion  in 
the  case  on  this  point.  The  statement  furnished  by  the 
defendant  before  the  commencement  of  this  action, 
showing  a  balance  due  him  of  $26.18,  differs  from  the 
bill  of  particulars  he  presented  after  the  action  was 
commenced.  In  the  latter  he  showed  a  balance  of 
$339.18  in  his  favor.  There  was  also  conflicting  testi- 
mony as  to  the  valute  of  the  defendant's  services,  and 
as  to  whether  he  had,  in  some  of  the  matters  for  which 
he  charged,  been  retained  by  the  plaintiff. 

The  principle  that  now  controls  the  recovery  by  an 
attorney  for  professional  services  in  an  action  against 
his  client,  in  the  absence  of  an  express  agreement,  is 
that  he  is  simply  entitled  to  what  they  are  reasonably 
worth  (Stow  V.  Hamlin,  11  How.  Pr.  452 ;  Garfield  v. 
Kirk,  65  Barb.  464). 

With  this  view  of  the  law,  tile  referee  appears  to 
have  determined  the  value  of  the  defendant's  services, 
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and  his  findings  are  supported  by  evidence.  When 
there  is  conflicting  testimony  as  to  the  value,  and  as  to 
whose  retainer  they  were  rendered  on,  as  in  the  present 
case,  there  must  be  strong  reasons  to  induce  the  court 
at  general  term  to  set  aside  the  report  upon  questions 
of  fact.  He  had  the  witnesses  before  him,  and  had 
ampler  means  of  judging  of  their  reliability  and  know- 
ledge, than  the  appellate  court  can  have  by  a  perusal 
of  their  testimony. 

No  sufficient  reasons  are  shown  for  setting  aside  the 
referee's  report. 

The  judgment  appealed  from  should  be  affirmed 
with  costs. 

Saistford  and  Preedmai?^,  JJ.,  concurred. 


JOHN  DUNPHY,  Plaintiff  and  Respondent,  v. 
THE  ERIE  RAILWAY  COMPANY,  Defend- 
ant ANDi  Appellant. 

COMMON  carrier  OF  PASSENGERS. 
Contracts  with  ;  Tickets  for  passaob  ;  Rights  op  passehgers 

PURCHASING   same   IN   REGARD  TO    PASSAGE;    REASONABLE  RULES 
AND  REGULATIONS ;    WhEN  NOTICE  OP  THE  SAME  NECESSARY. 

The  rights  of  the  passenger  rest  upon  the  contract  that  was 
made  when  he  purchased  his  ticket.  The  benefits  he  gained 
as  to  times  and  trains,  and  the  journey,  were  then  settled 
and  fixed,  and  the  limitations  of  his  rights  were  then  settled 
and  fixed. 

If  the  whole  of  plaintiff's  rights  were  set  forth  by  the  ticket  he 
purchased  (see  opinion),  he  had  a  right  to  nothing  but  a  con- 
tinuous trip  from  New  York  to  Rochester,  and  the  ticket  was 
not  evidence  of  fiis  right  to  take  up  another  trip  without 
paying  fare,  after  he  had  stopped  at  an  intermediate  station. 
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But  in  this  case  the  defendants  had  rules  and  regulations,  that 
governed  or  limited  this  ticket,  and  its  use  by  the  passenger, 
that  were  more  favorable  to  the  passenger,  than  the  contract 
as  expressed  by  the  ticket  itself.  The  passenger  did  not 
ask  that  these  rules  should  be  expressed  on  the  ticket,  and 
he  did  not  even  inquire  about  them. 

In  the  case  at  bar  these  rules  were  reasonable,  and  did  not  take 
from  passengers  any  right  they  would  have  at  common  law, 
under  the  contract  as  made.  It  is  not  a  case  where  the 
rules  seek  to  limit  any  common-law  liability  of  the  carrier, 
for  breach  of  duty,  &c.  They  enlarged  and  increased  the 
rights  and  privileges  of  the  passenger,  beyond  these  embraced 
by  the  contract  itself,  and  therefore  no  special  or  personal 
notice  of  the  same  to  the  passenger  was  necessary. 

Ignorance  of  such  rules  and  of  the  restrictions  consequent 
thereof,  in  such  a  case,  does  not  alter  the  contract,  nor 
prevent  the  rules  and  the  restrictions  being  a  part  thereof. 
They  enlarged  the  passenger's  rights  and  privileges  of  trans- 
portation, subject  to  certain  restrictions  and  forms,  which  were 
reasonable,  and  if  the  one  was  accepted,  the  other  was  coup- 
led and  united  therewith.  In  the  present  instance,  although 
the  ticket  gave  no  privileges  beyond  a  continuous  trip,  yet 
the  rules  gave  the  passenger  all  he  required  as  to  stopping 
on  the  way.  He  was  conscious  that  he  did  not  know  the 
rules  exactly,  but  he  did  not  seek  for  any  information  in 
regard  to  them,  and  because  he  was  ignorant  of  the  reasonable 
form  in  which  the  defendant  granted  the  privilege,  he 
claimed  the  right  to  exercise  that  privilege  in  a  form  and 
manner  devised  by  himself. 

There  was  error  in  the  charge  of  the  judge  before  whom  the 
case  was  tried,  to  the  effect  that  the  plaintiff  could  recover 
unless  it  was  proved  that  he  had  notice  of  these  rules  and 
regulations  that  affected  the  ticket. 

Before  Sedgwick  and  Sanford,  JJ. 

Bedded  March  5,  1877. 

Api)eal  from  judgment  on  verdict. 

The  action  was  for  damages  for  the  unlawful 
ejection  of  plaintiff  from  the  car  of  defendant,  while 
plaintiff,  was  on  a  journey. 

Vol.  X.— 9 
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It  appeared  on  the  trial  that  plaintiflE  bought  of  one 
of  defendant's  ticket  agents  in  Brooklyn,  the  following 
ticket : 


8  I     ERIE  RAILWAY  COMPANY.      |  E 

New  York 

TO 

Rochester. 

Good  for  five  days  only  from  date. 

Jno.  N.  Abbott, 

Gen'l  Ticket  Agent. 

w^i  Td 


On  the  back  is  stamped  the  following : 


J.  D.  McGOWAN, 

Ticket  Agent  Erie  Railway, 

yb,  2  Court  Street, 

Pcb'y  14,  1874.  Brooklyn,  N.  Y. 


There  was  no  testimony  that  the  plaintiff  asked  for 
any  particular  kind  of  ticket  for  his  journey  from  New 
York  to  Rochester,  or  that  the  agent  made  any  state- 
ment of  the  rights  of  the  plaintiff  under  such  a  ticket. 
He  started  from  New  York  on  January  16,  1874,  and 
he  presented  his  ticket  to  different  conductors  from 
time  to  time,  who  cut  the  ticket  by  punches  at  the 
letters  E,  D,  and  S.  It  subsequently  was  shown  that 
these  letters  referred  to  different  divisions  *of  the 
defendant's  road,  and  the  letter  W  to  the  last  division, 
from  Coming  west  to  Rochester.  The  plaintiff  first 
stopped  at  Binghamton,  which  was  in  the  Susquehanna 
division.     On  the  17th  he  went  on,  at  Binghamton. 
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When  the  train  was  a  short  distance  from  that  place, 
the  conductor  asked  for  his  ticket,  and  informed  the 
plaintiff  that  he  could  not  receive  it,  as  it  had  been 
used  for  that  division,  viz.  the  Susquehanna  division, 
and  that  the  plaintiff  must  pay  fare  from  Binghamton 
to  Coming,  and  at  Coming  the  ticket  would  be  good 
from  there  to  Rochester. 

The  defendant  first  refused  to  pay  the  fare.  On  the 
trial  some  testimony  was  given  to  show  that  he  after- 
wards, before  the  bell  was  rang  as' a  direction  to.  stop 
the  train,  offered  to  pay  his  fare.  There  was  opposing 
testimony  to  show  that  the  defendant  did  not  offer  to 
pay  fare  until  the  bell  had  been  rung  and  the  train  had 
stopi)ed.  The  conductor,  without  violence,  comi)elled 
the  plaintiff  to  leave  the  tiain. 

It  was  proved  that  a  long  time  before  the  ticket 
was  sold,  the  defendant  had  made  and  extensively  pub- 
lished through  ticket-offices  and  all  passenger  cars,  on 
placards,  regulations  which  forbade  a  passenger  with  a 
ticket  like  the  one  in  question,  stopping  at  a  station  in 
one  division  and  then  using  the  ticket  for  another  trip 
on  the  same  division,  but  required  that  if  the  passenger 
wished  to  stop  and  afterwards  to  proceed,  he  should 
give  up  his  ticket  and  procure  from  a  conductor 
another  ticket  to  be  used  for  the  rest  of  the  passage. 

The  court  in  substance  charged  the  jury  that  the 
plaintiff  had  a  right  to  continue  his  journey  on  the 
ticket  he  held,  unless  the  jury  should  find  as  a  fact, 
that  he  had  notice  of  the  regulations  put  in  testimony, 
and  also  charged  that  these  regulations  were  rea- 
sonable. 

The  defendant's  counsel  requested  the*  court  to 
charge  that  if  the  bell  was  rung  to  signal  for  the  train 
to  stop  before  the  plaintiff  offered  to  pay  fare,  the  sub- 
sequent offer  to  pay  did  not  give  the  plaintiff  a  right 
to  go  on  with  the  train.  This  was  refused,  and  the 
defendant  excepted. 
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The  jury  f oond  for  the  plaintiff. 

By  the  Court. — Sedgwick,  J. — ^The  rights  of  the 
plaintiff  rested  upon  the  contract  that  was  made  when 
he  bought  the  ticket.  The  benefits  he  gained  as  to 
times  and  trains,  and  the  journey,  were  then  settled  and 
fixed,  and  the  limitations  of  his  rights  were  then  set- 
tled and  fixed. 

If  the  whole  of  plaintiff's  rights  were  signified  by 
what  was  on  the  ticket,  he  had  a  right  to  nothing  but 
a  continuous  trip  from  New  York  to  Rochester,  and 
the  ticket  was  not  an  evidence  of  his  right  to  take  up 
another  trip  without  paying  fare  after  he  had  stopped 
at  an  intermediate  station.  The  alternative  would  be 
that  he  had  a  right  to  go  from  New  York  to  Rochester 
by  breaking  his  general  passage  into  as  many  trips  as 
he  chose.  This  seems  to  me  so  clear  that  it  is  not 
necessary  to  cite  cases  to  support  it. 

The  fact  that  the  plaintiff  was  left  in  possession  of 
the  ticket  after  it  had  been  examined  by  the  former 
conductor  a  short  time  before  his  stopping  at  Bingham- 
ton,  could  not  give  any  new  right.  That  conductor  did 
not  know  that  the  plaintiff  meant  to  break  his  journey, 
and  leaving  the  ticket  with  plaintiff  was  but  leaving  a 
voucher  of  a  right  to  proceed  Q^  a  continuous  passage 
if  the  plaintiff  chose  to  use  the  ticket  in  that  way. 

But  the  whole  of  the  contract  was  not  manifested 
by  the  contents  of  the  ticket,  and  we  will  suppose  that 
the  plaintiff,  when  buying  his  ticket,  had  in  view  a 
right  to  stop  upon  his  ticket  and  resume  his  journey. 
The  plaintiff  must  have  known  that  a  right  to  a  pass- 
age of  the  kind  he  wanted,  must  have  some  limitations. 
The  plaintiff  knew  that  the  ticket  gave  a  right  to  go 
upon  some  trains  only,  running  at  certain  times  only, 
and  not  upon  all  trains  at  all  times. 

When  the  ticket  was  bought  the  plaintiff  did  not 
ask  for  a  ticket  which  would  give  the  privilege  he 
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claimed  in  this  action,  nor  did  the  seller  represent  that 
the  ticket  would  give  such  a  privilege.  The  case  is 
left,  then,  that  the  plaintiff  made  a  contract  for  a  pass- 
age with  limitations  which  he  knew  existed,  but  were 
not  expressed,  and  which,  although  he  did  not  know 
their  specific  character,  he  did  not  ask  to  be  expressed. 
Furthermore,  he  must  have  known  that  these  limita- 
tions were  such  as  the  defendant  had  made  by  its 
rules. 

In  the  present  case  the  rules  were  reasonable,  and 
did  not  take  from  passengers  any  right  they  would 
have  by  common  law,  to  demand  that  the  defendant 
should  carry  them.  It  is  not  a  case  where  the  carrier 
seeks  to  limit,  by  rule  or  notice,  any  common-law 
liability  for  breach  of  duty  as  common  canier.  The 
defendant's  rights  are  based  upon  the  contract  itself, 
voluntarily  made  by  plaintiff,  and  the  rules  are 
adduced  to  show  what  the  contract  was. 

The  plaintiff  swore  he  did  not  know  the  nature  of 
the  rules,  and  consequently  of  the  restrictions.  Did 
that  ignorance  alter  the  contract,  or  result  in  the 
restrictions  not  being  a  part  of  the  contract  ?    . 

If  the  regulations  had  not  been  put  in  proof,  there 
would  have  been  no  evidence  that  the  defendant  ever 
agreed  to  carry  the  plaintiff,  after  he  had  stopped  at 
Binghamton,  on  a  new  journey  from  Binghamton  to 
Rochester,  without  paying  fare.  And  the  rules  con- 
tained only  the  restriction  that  if  he  wished  to  stop,  he 
should  procure  from  the  conductor  a  new  ticket  with- 
out further  payment. 

On  general  principles,  equity  does  not  find  a  ground 
for  annulling  contracts,  because  the  party  was  ignorant 
of  the  particulars  of  the  agreement  into  which  he 
intentionally  entered.  Mere  ignorance  of  the  exact 
stipulation  does  not  show  that  if  he  had  known  he 
would  not  have  contracted.  Upon  the  stipulations 
being  disclosed,   if   they  are  not   extraordinary,   he 


134  DimPHY  t.  ERIE  RAILWAY  CO. 


Opinion  of  the  Court,  by  Sedgwick,  J. 


could  not  show  that  if  he  had  known  them,  he  would 
not  have  assented  to  them.  The  substantial  fact  would 
be  that  he  voluntarily  assented  to  the  contract,  limited 
by  aU  reasonable,  although  undisclosed  exceptions 
that  were  lawful.  And  whether  these  exceptions  were 
a  or  ft,  it  would  not  be  a  material  inducement  to  the 
contract  that  they  were  the  one  instead  of  the  other, 
or  instead  of  being  both. 

But  if  the  contract  might  have  been  avoided  in  the 
first  instance,  if  the  party  enters  upon  its  enjoyment 
and  claims  any  part  of  its  advantages,  then  all  parts  of 
the  contract,  unmodified,  are  in  force. 

In  the  present  instance,  the.rules  gave  the  plaintiff 
all  he  wished  as  to  stopping.  He  was  conscious  that 
he  did  not  know  the  exact  rule,  but  did  not  ask  for 
information  as  to  it.  In  substance,  because  he  was 
ignorant  of  the  reasonable  form  in  which  the  defendant 
had  given  him  the  privilege,  he  claimed  a  right  to 
exercise  that  privilege  in  a  form  devised  by  himself. 

I  am  therefore  of  opinion  that  there  was  error  in 
charging  that  the  plaintiff  could  recover,  unless,  in 
fact,  he* had  notice  of  the  regulations. 

It  is  unnecessary  to  examine  the  other  exceptions, 
as  the  one  discussed  is  of  main  importance. 

Judgment  reversed.  New  trial  ordered,  with  costs 
to  api)ellant  to  abide  event. 

Sanford,  J.,  concurred. 
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PHILIP  A.  MADAN,  Plaintiff,  v.   JEROME 
COVERT,  et  at.  Defendants. 

WAREHOUSEMEN  ;   CARB  AND  RESPONSIBILITY  OF. 
What  deqrbs  of  diligence  sHOuiiD  be  exercised  bt  them  vs 

KEEPING  OUT  STRANGERS  FROM  THE  PREMISES,  OR  IN  PREVENT- 
ING A  THIEF  ENTERING  UPON  AND  CONCEALING  IN  THE  PREM- 
ISES IN  THE    DAYTIME. 

In  the  case  at  bar  it  was  contended  that  sufficient  arrange- 
ments were  not  made  to  prevent  persons  entering  upon  the 
premises  at  the  front  door,  without  observation,  and  also 
that  a  rear  door  was  left  in  such  a  state,  that  strangers  might 
have  entered  upon  the  premises  without  being  noticed. 

The  judge  before  whom  the  case  was  tried,  directed  a  verdict 
ior  the  defendants,  upon  the  theory  that  the  theft  was 
committed  by  a  person  entering  the  premises  burglariously 
after  they  were  closed  for  the  night;  the  direction  was  prop- 
er (Coleman  a.  Livingston,  50  N,  T.  058).  But  upon  the 
theory  that  the  goods  were  stolen  by  a  person  concealed 
upon  the  premises  at  the  time  they  were  closed,  several 
questions  as  to  the  care  and  diligence  of  defendants  in 
guarding  the  premises  during  the  day,  arise.  To  justify  the 
direction  of  the  judge,  it  should  have  appeared  conclusively 
that  the  means  used  by  defendants  to  prevent  a  thief  from 
entering  upon  the  premises  in  the  daytime,  and^oncealing 
himself  there,  and  being  locked  in  at  closing  time,  were 
such  means  as  were  used  for  the  purpose  by  owners  of  like 
property  in  like  circumstances. 

In  the  case  at  bar  such  was  not  the  case,  and  the  jury  alone 
could  determine  by  a  verdict  the  conclusions  of  fact  in  the 
premises,  and  the  facts  should  have  been  submitted  to  them. 

Before  Sedgwick  and  Sanfoed,  JJ. 

Bedded  March,  5,  1877. 

Verdict  for  defendant  by  direction  of  court,  under 
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exceptions  ordered  to  be  heard  in  first  instance  at  gen- 
eral tenn. 

• 

The  action  was  for  damages  for  non-delivery  upon 
demand  of  segars  stored  by  plaintiff  with  defendants 
as  warehousemen. 

The  important  defense  was  "That  said  defendants 
at  all  times  after  the  said  storage  of  said  merchandise 
exercised  due  care  and  diligence  in  and  about  the 
storage  and  safe -keeping  thereof;  and  that,  whilst 
said  merchandise  remained  in  storage  in  said  bonded 
warehouse  as  aforesaid,  the  said  warehouse  was  feloni- 
ously entered  and  said  cases  of  merchandise  broken 
open  and  the  contents  stolen  and  carried  away  by  some 
person  or  persons  unknown,  and  without  any  fault  or 
neglect  on  their  behalf." 

The  following  facts  were  shown  by  defendants. 
The  segars  were  stored  on  the  second  floor  of  the  ware- 
house. On  the  evening  of  October  24,  1872,  the  win- 
dows, shutters  and  doors  were  closed  and  fastened. 
In  the  morning,  after  the  men  had  opened  the  ware- 
house, they  found  that  the  cases  containing  the  plain- 
tiff's  segars  had  been  opened  and  the  segars  taken. 
They  found  that  on  the  first  floor  a  window-sash  was 
up  and  the  iron  shutters  closed,  with  the  bar,  in 
the  middle  of  the  shutters,  in  the  usual  place,  when 
the  shutters  are  closed  ;  but  an  iron  hook,  fixed  to  the 
shutters  at  the  bottom,  was  through  the  staple,  and  the 
staple  was  drawn  from  the  window-sill.  There  were 
no  marks  on  the  shutters  of  their  having  been  forced 
open.  There  was  no  evidence  that  they  could  not 
have  been  forced  open  without  leaving  marks  on  them, 
and  they  were  of  iron  one-half  inch  thick.  At  differ- 
ent i>laces  at  and  from  the  place  where  the  segars 
had  been,  and  over  some  bags  of  nuts  piled  up,  under 
the  opened  windows,   to  the  window,   were  muddy 
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traces  of  footsteps.    In  the  night  before,  there  were 
rain  and  mud  in  the  streets. 

The  defendants  proved  that,  at  the  closing  of  the 
warehouse  in  the  evening,  before  the  government  offi- 
cer in  charge,  their  foreman  and  his  assistant  went 
through  all  the  floors,  to  fasten,  or  see  that  were  fas- 
tened, windows,  shutters  and  doors.  There  was  no 
proof  that  they  looked  to  see  if  any  person  was  con- 
cealed among  the  merchandise  stored. 

The  plaintiJBf  claimed  that  the  defendants  did  not 
use  due  care  in  keejnng  out  strangers  or  preventing  a 
thief  concealing  himself  in  the  day  time.  On  this 
point  it  was  claimed  that  the  jury  might  have  found 
that  sufficient  arrangements  were  not  made  to  prevent 
persons  coming  in  at  the  front  door  without  observa- 
tion, and  also  that  a  rear  door  was  left  in  such  a  state 
that  strangers  might  come  in  without  being  noticed. 
This  rear  door  was  some  forty  feet  from  the  office  in 
front.  There  was  an  iron  bar  to  fasten  it  on  the  inside. 
When  it  was  shut  and  fastened  by  this  iron  bar, 
persons  on  the  outside  wishing  to  enter  it  pulled  a 
bell-pull  which  rang  a  bell  on  the  first  floor  a  few  feet 
from  the  office.  Two  witnesses  for  plaintiff  swore  that 
they  had  gone  into  the  warehouse  by  the  front  door 
and  through  the  store  without  any  one  seeing  them, 
and  had  on  two  occasions  seen  this  rear  door  open 
without  any  one  guarding  it.  It  was  proved  by  a  pre- 
ponderance  of  testimony  that  in  general  it  was  kept 
shut,  or  in  charge  of  some  employee. 

The  judge  directed  a  verdict  for  defendants,  and  also 
that  the  exceptions  be  heard  in  the  first  instance  at 
general  term. 

T.  C.  Campell^  for  plaintiff. 

Edgar  S.  Van  WiTikle^  for  defendants. 

By  the  Court.— Sedgwick,  J. — Under  the  answer 
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the  defendants  conld  only  satisfy  their  liability  to 
plaintiffs  by  showing  that  the  goods  had  been  stolen 
without  fault  on  their  part.  They  were  not  confined 
to  proving  that  the  theft  was  by  some  one  who  had 
burglariously  entered  the  store.  A  felonious  or  bur- 
glarious entry  was  not  substantially  connected  with 
the  defense  of  stealing,  and  an  allegation  of  it  might 
be  disregarded.  But,  on  the  proofs,  the  defendants 
were  limited  to  the  fact  of  the  larceny  having  been 
committed  by  some  one  who  had  concealed  himself  on 
the  premises  before  the  night  of  October  23,  or  who 
had  burglariously  entered  on  that  night,  and  before 
the  morning  of  the  24th. 

If  the  defendants  proved  that  this  theft  happened 
in  spite  of  due  care,  used  by  them  to  prevent  such  an 
occurrence,  the  plaintiff  had  no  cause  of  action.  The 
learned  judge  held  that  they  had  shown,  by  the  pre- 
ponderance of  testimony,  that  they  had  made  all  the 
arrangements,  and  used  all  the  precautions  that  are 
made  and  used  by  owners  ordinarily  prudent  and 
intelligent  under  similar  circumstances,  and  therefore 
that  a  verdict  for  the  defendants  should  be  dii'ected. 
The  learned  counsel  for  the  plaintiff  urges,  that 
arrangements  and  precautions  of  this  kind  can  only  be 
learned  from  actual  experience  of  business  and  change 
from  time  to  time,  and  that  though  a  judge  can,  from 
the  evidence,  say  whether  a  proposition,  the  elements 
of  which  are  sworn  to  before  him,  is  established  by  the 
preponderance  of  proof,  he  has  no  special  qualification 
or  faculty  for  ascertaining  what  are  the  customs  and 
habits  of  warehousemen  and  what  devices  and  safe- 
guards they  employ.  If  he  know  (by  presumption  of 
law)  what  is  done  generally  by  prudent  owners  to 
guard  their  property,  then  he  should  always  pass 
upon  the  question  of  negligence  when  there  is  no 
dispute  as  to  what  was  done  by  a  defendant. 

Against  this,  however,  it  may  properly  be  observed, 
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that  there  are  some  means,  the  fitness  of  which  to 
protect  property  may  be  matter  of  common  knowledge, 
and  it  may  be  taken  to  be  true,  that  ordinary  persons 
would  use  only  common  knowledge ;  for  example, 
when  a  theft  has  been  committed  by  breaking  a  door, 
proven  to  be  of  thick  wood  with  strong  hinges,  bolts 
and  bars,  a  judge  could  say  as  well  as  a  juryman,  that 
such  a  door  was  one  that  persons  of  common  prudence 
would  use.  It  would  be  suited  to  resist  a  thief,  and 
common  prudence  would  not  ask  for  more.  Therefore, 
in  Coleman  v.  Livingston  (36  J^.  T.  Super.  Ci.  32,  after- 
wards affirmed,*  without  an  opinion,  56  JV.  Y.  668)  it 
was  decided,  that  when  a  burglary  had  been  com- 
mitted through  a  scuttle  in  the  roof,  the  judge  should 
have,  on  the  trial,  dismissed  the  complaint,  because 
the  evidence  showed  that  the  scuttle  was  strong  and 
strongly  fastened.  And  in  this  case  we  would  have  to 
sustain  the  direction  to  the  jury,  if  the  testimony  had 
been  undisputed  that  the  theft  had  been  committed  by 
breaking  open  from  the  outside  the  shutters  on  the 
first  floor ;  for  those  shutters  were  strong,  and  strongly 
secured  by  bars,  hook  and  staple.  This  would  be  the 
necessary  result,  at  least,  if  it  were  held  as  matter  of 
law,  that  it  was  not  a  question  for  the  jury  as  to 
whether  it  was  defendant's  duty  to  have  a  night-watch- 
man to  be  an  additional  safeguard  against  thieves.  On 
this  particular  point,  there  are,  I  think,  two  satisfac- 
tory considerations.  First.  K  common  prudence  calls 
for  some  watch,  the  legal  presumption  should  be,  that 
the  law  has  provided  in  the  public  watch  a  sufficient 
guard  against  criminals  under  ordinary  circumstances. 
Second.  If  the  situation  of  the  store  and  the  property 
is  extraordinary,  and  calls  for  additional  watch,  the 
burden  of  proof  is,  upon  the  bailor  to  show  the  excep- 
tional state  of  affairs,  and  in  this  case,  by  the  proof, 
the  jury  would  have  been  bound  to  find,  that  ware- 


140  MADAN   V.  COVERT. 


Opinion  of  the  Court,  by  Sedgwick,  J. 


housemen,  generally,  were  adequately  protected  by 
the  police. 

These  considerations  are  not  conclusive,  because 
the  evidence  admitted  the  inference  that  the  theft  had 
been  committed  by  a  person  who  had  hidden  and  been 
locked  in,  in  the  store,  on  the  day  before.  Then  to 
justify  a  decision  as  matter  of  law,  it  must  appear,  con- 
clusively, that  the  means  used  to  prevent  such  an 
occurrence  were  those  used  for  the  purpose  by  ownera 
of  like  property  in  Uke  circumstances. 

There  might  be  perhaps  a  case  where  it  was  aflSrma- 
tively  shown  that  everything  was  done  that  could  be 
suggested  as  proper  by  the  opposite  party  on  the  trial, 
and  counsel  could  not  naturally  point  out  a  defect  in 
the  arrangement.  It  cannot  be  supposed  that  a  jury 
would  justly  be  able  to  find  a  defect,  and  they  should 
not  be  directed  to  proceed  arbitiurily  and  to  un- 
certainties. 

But  in  the  present  case,  under  the  evidence,  it  can- 
not be  said  with  certainty  that  the  arrangements,  from 
their  intrinsic  character,  were  all  that  could  ordinarily 
be  used  or  would  ordinarily  be  effective  to  exclude 
persons  with  evil  intent,  or  to  discover  and  expel  them 
after  they  had  gained  entrance,  and  perhaps  had  con- 
cealed themselves.  If  something  more,  that  was  not  on 
its  face  an  extraordinary  precaution,  could  have  been 
done,  and  would  have  tended  to  prevent  the  particular 
contingency,  it  seems  to  me  that  a  jury  alone  could  say 
whether,  as  matter  fact,  owners  of  property  use  such  a 
precaution.  Nor,  on  the  facts,  in  my  opinion  could  a 
judge  say  as  a  matter  of  law,  that  what  was  done  was 
all  that  ordinary  prudence  would  set  up  to  meet  the 
liklihood  of  a  thief  attempting  to  intrude. 

The  proof  shows  that  the  defendants  had  in  mind 
the  danger,  and  it  may  be  assumed  that  owners  of 
property  would  have  it  in  mind.  The  risk  was  that 
some  one  would  use  cunning,  trick  or  imposition  to  get 
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in  and  steal,  and  would  craftily  elude  observation.  It 
must  be  the  law,  that  ordinary  prudence  should  adapt 
its  care  to  the  particular  risk ;  and  the  question  on  the 
trial  was,  had  the  defendants  made  arrangements 
suited  not  for  a  general  observation  and  scrutiny  of 
those  that  would  come  in  with  an  honest  purpose  in 
the  ordinary  run  of  events,  but  suited  for  the  detection 
of  thieves. 

I  do  not  mean  to  say  that  there  was  in  fact,  any 
particular  defect  in  any  part  of  the  defendant's  system, 
nor  that  the  evidence  shows  any  general  imprudence 
nor  that  the  defendants  were  responsible  for  the  inci- 
dental negligence  of  any  of  their  servants,  such  as 
leaving  a  door  open ;  but  the  defendants  have  responsi- 
bility in  regard  to  the  general  arrangements  of  their 
warehouse  and  business,  the  number  of  servants  they 
employ,  and  the  duties  and  stations  they  give  them,  in 
view  of  the  contingencies  of  the  business.  The  defen- 
dants were  conscious  of  the  propriety  of  seeing  that  no 
one  came  in  without  a  right  to  enter.  The  witnesses 
for  the  defendants,  whose  testimony  was  candid  and 
intelligent,  said  that  there  was  a  constant  observation 
of  the  persons  who  came  in  through  the  front  doors, 
but  there  was  no  specific  statement  on  this  point  as  to 
the  time  immediately  before  the  theft.  This  is  not  a 
simple  fact  that  must  be  taken  to  be  true  because 
honest  ^vitnesses  swear  to  it.  One  or  more  may  make 
a  mistake  as  to  whether  the  defendant's  directions  and 
practice  had  resulted  in  or  was  calculated  to  result  in 
a  continuous  observation  without  a  lapse  in  which 
strangers  might  go  in  at  will.  Each  witness  could 
only  speak  for  himself.  There  might  be  a  default  in 
his  memory,  and  it  was  a  question  of  fact  whether  the 
manner  of  conducting  business  permitted  with  reason- 
able certainty  a  continuous  watch  at  the  front  doors. 

There  was  a  rear  door,  which  the  evidence  showed 
was  generally  shut.    Many  witnesses  proved  that  they 
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never  saw  it  open,  unless  it  was  in  charge  of  somebody. 
It  could  not  be  opened  from  the  outside,  after  it  had 
been  closed.  The  learned  judge  in  his  charge  state? 
that  it  closed  with  a  spring  bolt.  The  testimony  fur- 
ther showed  that  there  was  a  bar  inside,  probably 
used  as  a  defense  at  night.  There  was  no  evidence 
that  this  door  could  not  at  all  times  be  opened  from 
the  inside  by  any  one.  The  plaintiff  gave  evidence 
that  at  some  time  not  fixed,  and  on  two  occasions,  this 
door  was  open  and  unguarded.  If  the  defendants  had 
conclusively  shown  due  care  (so  far  as  the  case  was  af- 
fected by  the  situation  and  management  of  this  door), 
the  fact  of  its  having  been  open  on  two  isolated  occa- 
sions would  have  had  no  particular  weight.  I  do  not 
think  they  gave  conclusive  evidence  of  such  care.  So 
far  as  their  servant's  negligence  in  leaving  on  any  par- 
ticular occasion  the  door  open  is  concerned,  they  would 
not  be  responsible  if  they  had  exercised  ordinary  care 
in  choosing  their  workman;  although,  perhaps,  they 
were  bound  to  make  a  proper  provision  against  that 
negligence,  which  may  be  accidental  in  the  single  in- 
stance, but  is  in  a  proportion  of  cases  inevitable,  on 
the  part  of  workmen,  in  a  large  and  hurried  business. 
The  door  could  be  opened  on  the  inside,  and  by  per- 
sons rightfully  in  the  warehouse,  not  servantSi  It  was 
consistent  with  the  full  force  of  defendant' s  evidence, 
that  it  might  be  so  opened,  without  any  aiTangement 
for  the  observation  of  such  an  occurrence.  Even  if  it 
were  at  once  closed,  there  was  opportunity  for  a  thief 
to  slip  in.  There  was  no  conclusive  evidence  that  this 
opportunity  could  not  or  did  not  happen  often,  and  the 
defendants  were  bound  in  their  business  to  make  ar- 
rangements for  what  might  frequently  happen. 

It  is  said  that  there  is  no  proof  that  the  thief  came 
through  this  door.  Indeed,  there  was  no  proof  thai 
the  thief  came  through  other  doors.  If  the  thief  were 
not  a  servant, — and  this  was  not  urged  or  suggested 
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upon  the  trial, — it  was  as  likely  that  a  thief  would 
watch  and  get  in  by  the  rear  door  at  a  favorable  oppor- 
tunity, as  by  the  front  door,  where  there  were  more 
people.  The  burden  was  on  the  defendants  to  show 
the  loss,  and  how  it  happened,  and  that  due  care  was 
used  against  the  particular  occurrence,  or  else  to  show 
that  due  care  was  used  as  to  every  way  in  which  it 
might  have  happened. 

On  the  whole  case,  I  am  of  opinion  that  the  plain- 
tiff had  a  right  to  go  to  the  jury  for  their  verdict 
whether  the  guard  was  suflScient,  which  consisted  of 
the  observation  of  the  employees,  as  they  were  trans- 
acting the  general  business,  or  whether  common  pru- 
dence called  upon  defendants  to  make  it  the  special, 
if  not  sole  duty  of  some  one  to  be  on  the  watch.  In 
addition,  the  jury  should  have  been  asked  to  consider 
if,  under  the  circumstances  in  proof,  there  was  any 
likelihood  of  a  thief  being  concealed  at  night ;  whether 
the  likelihood  was  of  that  character  that  ordinary , pru- 
dence demanded,  at  the  time  of  closing,  that  search 
should  be  made  for  a  lurking  thief,  or  that  the  defend- 
ant should  have  instructed  his  servants  to  make  regular 
examination.  It  may  be  that  the  character  of  the  bus- 
iness was  such  that  a  thorough  search  could  not  be 
made ;  and  of  course  that  is  one  of  the  circumstances 
which  the  jury  would  look  at. 

For  these  reasons  I  consider  that  the  doubt  the 
learned  judge  entertained,  when  he  directed  the  excep- 
tions to  be  heard  here,  was  well  founded,  and  that  the 
exceptions  should  be  sustained,  the  verdict  set  aside, 
and  a  new  trial  had,  with  costs  to  the  plaintiff  to  abide 
the  event. 


8ANF0BD,  J.,  concurred. 
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JULIUS  EINSTEIN,  Plaintiff  and  Respondent, 
V.  THOMAS  C.  CHAPMAN,  as  Assignee  of 
William  Rothman,  and  WILLIAM  ROTH- 
MAN,   Defendants  and  Appellants. 

assignment  for  the  benefit  of  creditors. 

Action  by  a  Judgment  Creditor  to  set  aside  same. 

The  change  of  possession  required  by  the  statute  must  be  not 
only  actual  but  continued^  or  it  will  be  presumed  fraudulent. 

In  the  case  of  Tilson  v.  Terwilligcr,  56  If.  T.  273,  immediate 
delivery  was  made  and  actual  possession  retained  by  the 
purchaser  about  a  year  before  the  property  came  again  into 
the  hands  of  the  vendor  to  be  kept  by  him  for  the  purchaser. 
It  was  held  that  the  possession  was  not  eantintied  as  required  by 
the  statute,  and  therefore  the  sale  was  presumptively  void  as 
against  a  creditor  of  the  vendor. 

When  it  appears,  as  in  this  case,  that  the  possession  was  not  con- 
tinued or  retained  by  the  purchaser,  the  burthen  of  proof 
to  establish  that  the  assignment  was  made  in  good  faith 
and  without  intent  to  defraud  creditors,  rests  upon  the 
defendants. 

Eeldy  that  the  evidence  in  this  case  was  insufficient  to  remove 
the  legal  presumption  of  fraud  which  arose  from  the  change 
•of  possession  from  the  assignee  to  his  assignor,  which  the 
statute  raises  imperatively. 

Before  Sedgwick  and  Sanford,  JJ. 

Decided  March  5,  1877. 

This  is  an  appeal  from  a  judgment  rendered  at 
special  term,  March  20,  1876,  after  a  trial  of  issues  of 
fact  before  the  court  without  a  jury. 

The  action  was  brought  by  the  plaintiff,  a  judgment 
creditor  of  the  defendant  Rothiflan,  upon  whose  judg- 
ment an  execution  had  been  duly  issued  and  returned 
unsatisfied,  to  set  aside  an  assignment  for  the  benefit 
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of  creditors,  executed  by  the  judgment  debtor  to  the 
defendant  Chapman,  under  date  of  December  23,  1874. 

Upon  the  trial,  the  plaintiflE  produced  from  the  files 
of  the  oflSce  of  the  clerk  of  the  city  and  county  of  New 
York,  and  read  in  evidence  such  assignment,  dated 
December  23,  1874,  and  recorded  in  said  county 
clerk' s  oflBce,  December  30,  1874 ;  also  the  record 
of  a  judgment  recovered  in  the  marine  court  of 
the  city  of  New  York  by  Einstein,  the  plaintiff, 
against  Kothman,  one  of  the  defendants,  January  12, 
1875,  for  $384.78.  The  docket  of  said  judgment  in  the 
office  of  the  said  county  clerk,  and  the  due  issuing 
and  return  unsatisfied  of  an  execution  thereon  were 
admitted.  The  plaintiff  then  proved  by  the  defendant 
Rothman,  that  on  and  prior  to  December  23,  1874,  he 
was  engaged  in  business,  as  a  dealer  in  leather  and 
shoe  findings,  at  No.  130  Canal  street,  in  said  city. 
That  up  to  February  1, 1875,  he  continued  to  carry  on 
the  business  at  the  same  place,  making  purchases  and 
sales,  from  time  to  time,  as  before,  and  without  chang- 
ing the  signs  upon  the  building  otherwise  than  by 
adding  the  letters  "Agt."  to  his  name,  *' William 
Rothman,"  on  a  wooden  sign  in  front.  Upon  the 
Avitness's  cross-examination  it  appeared  that  for  about 
a  week  from  and  after  December  29,  1874,  the  store 
was  closed  by  Chapman,  who  had  the  keys,  and  that, 
after  January  1,  1875,  witness  was  again  put  in  posses- 
sion of  the  store  by  Chapman,  and  thereafter  carried 
on  the  business  claiming  to  act  as  his  agent. 

The  plaintiff  then  rested  his  case.  Defendant's 
counsel  moved  to  dismiss  the  complaint.  The  motion 
was  denied,  and  counsel  for  defendants  excepted. 

Evidence  was  then  adduced  on  the  part  of  the 
defendants,  tending  to  show  that  on  December  19, 
1874,  Rothman,  being  then  indebted  in  the  sum  of 
82,000  or  thereabouts  to  the  firm  of  Everit  &  Chapman, 
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whereof  the  defendant  Chapman  was  a  member,  ad- 
dressed a  note  to  Chapman  dated  on  that  day,  advising 
him  that  owing  to  hard  times  and  losses  he  had  been 
compelled  to  suspend  payment,  and  that  a  meeting  of 
his  creditors  to  confer  as  to  a  possible  settlement  of  his 
affairs  would  be  held  at  the  office  of  his  attorneys  on 
th^  23rd  inst.  The  meeting  was  held,  and  Chapman 
attended.  Ten  or  twelve  out  of  about  nineteen  credi- 
tors were  present,  or  were  represented.  It  api)eared 
that  Rothman's  indebtedness  was  about  $10,000  and 
his  assets  about  83,000.  Propositions  for  a  compro- 
mise and  settlement  were  then  made,  and  were 
entertained  by  some  of  the  creditors  present,  and  an 
assignment  was  also  proposed  and  agreed  upon.  After 
the  execution  of  the  assignment  Chapman  took  the 
keys,  kept  the  store  closed  for  about  a  week,  and  then, 
at  the  instance  of  some  of  the  creditors,  who  said  it 
would  be  well  for  Rothman  to  go  right  on,  allowed 
him  to  go  into  the  premises  and  carry  on  the  business 
as  before,  accounting  weekly  for  all  receipts  and 
expenditures. 

On  February  15,  Chapman  sold  out,  at  public 
auction,  the  entire  stock,  fixtures,  implements,  book 
accounts,  and  good  will  of  the  establishment,  in  one 
lot.  The  property  was  struck  down  to  one  Ahrens, 
Rothman's  father-in-law,  for  $726.  Chapman  received 
from  him  that  amount,  and  delivered  to  him  a  bill  of 
sale.  Rothman  continued  to  carry  on  the  business. 
It  further  appeared,  that,  during  the  first  week  in 
January,  1875,  a  composition  deed,  in  which  were 
embodied  terms  and  conditions  of  compromise,  which 
had  been  proposed  and  considered  at  the  meeting  of 
creditors,  held  on  December  23,  1874,  was  signed  by 
the  firm  of  Everit  &  Chapman,  of  which  firm  the 
defendant.  Chapman,  was  a  member,  and  by  all  the 
creditors  of  Rothman  except  the  plaintiff  and  one 
other,  who  has  since  released  and  discharged  his  claim. 
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By  the  tenns  of  this  instrument,  which  bears  date 
December  81,  1874,  the  creditors  agreed  to  accept 
thirty  cents  on  the  dollar  of  their  respective  claims,  in 
full  settlement  and  satisfaction  thereof,  payable  in  two 
equal  installments  by  the  promissory  notes  of  Roth- 
man,  indorsed  by  Frederick  Ahi'ens  and  John  Jahn,  at 
sixty  and  ninety  days  respectively,  after  the  date  of 
such  agreement.  In  and  by  the  said  instrument,  the 
said  creditors  covenanted  that  Rothman  might  dispose 
of  his  property;  at  his  own  free  will  and  pleasure,  for 
and  towards  the  payment  of  said  thirty  per  cent.  The 
paper  was  signed  by  Chapman's  partner,  in  the  name 
of  Chapman  &  Event,  and  other  signatures  were 
obtained  by  Chapman  himself.  The  notes  therein 
8i)ecified  were  delivered  soon  after  the  agreement  was 
signed,  and  were  duly  paid.  Chapman  testified  that 
the  assignment  papers  were  delivered  to  him  a  day  or 
two  after  December  29,  1874. 

Upon  all  the  evidence,  the  court  found,  ampng 
other  things,  that  the  said  assignment  was  not  accom- 
I)anied  by  an  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession ;  and  that 
it  was  not  made .  to  appear  that  said  assignment  was 
made  in  good  faith,  without  any  intent  to  defraud  the 
creditors  of  said  Rothman.  Also,  that  the  said  assign- 
ment was  made  by  Rothman,  with  intent  to  hinder, 
delay,  and  defraud  his  creditors,  and  particularly  the 
plaintiff,  and  is  fraudulent  and  void. 

Judgment  was  rendered  accordingly,  and  both  de- 
fendants appealed. 

Nehhras  &  Pitshkey  for  appellant,  Chapman. 

Martin  8.  Meyer ^  for  appellant,  Rothman. 


Bushnell  &  Albright,  attorneys  for  respondent; 
S.  JoneSj  of  counsel. 
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By  the  Court.— Sanford,  J.— Defendants'  excei)- 
tion  to  the  ruling  of  the  court,  in  refusing  to  dismiss 
the  complaint  at  the,  close  of  the  testimony  on  the  part 
of  the  plaintiff,  was  not  well  taken.  If  an  immediate 
delivery  of  the  assigned  property,  and  an  actual  change 
of  its  possession  can  be  inferred  from  the  facts  that,  up- 
on the  (execution  and  delivery  of  the  assignment,  the 
keys  passed  into  the  possession  of  the  assignee,  and  the 
store  was  closed  for  about  a  week  thereafter,  it  never- 
theless appears  that  the  assignor,  except  during  that 
period,  continued  to  carry  on  the  business,  after  the 
assignment,  making  purchases  and  sales,  as  before, 
without  other  outward  and  visible  indications  of  a 
change  of  ownership,  than  the  mere  addition  of  the 
letters  "  Agt."  to  his  name,  upon  one  of  the  signs  in 
front  of  the  building. 

This  evidence  was  sufficient,  under  numerous 
decisions  of  this  court,  to  justify  a  finding  that  the 
alleged  transfer  was  not  accompanied  by  an  immediate 
delivery  and  followed  by  an  actual  and  continued 
change  of  possession,  and  was,  by  virtue  of  the  statute 
(2  a.  S,  136),  therefore,  presumptively  fraudulent 
against  the  creditors  of  the  assignor  (Randall  .  v. 
Parker,  3  Saiidf.  69 ;  Topping  v.  Lynch,  2  Bobt. 
484 ;  McCarthy  v.  McQuade,  1  Sweeny^  387).  The 
change  of  possession,  required  by  the  statute,  must  be 
not  only  actual,  but  continued^  or  it  will  be  presumed 
fraudulent.  In  Tilson  v.  Terwilliger,  66  N.  Y.  273, 
immediate  delivery  was  made  and  actual  possession 
was  retained  by  the  plaintiflP,  for  about  a  year  after  his 
alleged  purchase,  but  the  property  was  then  returned 
by  liim  to  the  possession  of  his  vendor,  to  be  kept  for 
him,  as  he  testified ;  but  the  court  held  that,  notwith- 
standing such  immediate  delivery  and  actual  change  of 
possession,  and  although  much  time  elapsed  before  the 
chattel  came  again  to  the  hands  of  the  vendor,  the 
change  of  possession  was  not  continued^  according  to 
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the  statutory  requirement,  and  the  sale  was,  therefore, 
presumptively  void,  as  against  a  creditor  of  the 
vendor. 

Under  these  authorities,  v^e  think  the  defendant's 
motion  for  a  dismissal  of  the  complaint  vras  properly 
denied. 

The  evidence  for  the  defense  not  only  confirmed 
and  corroborated  that  advanced  on  behalf  of  the 
plaintiff,  with  respect  to  the  bri^f  continuance  of  any 
change  of  possession,  but  tended  strongly  to  show  that 
such  change,  if  any,  actual  or  constructive,  was  merely 
colorable,  and  not  made  in  good  faith.  Of  course,  if 
the  ruling  above  considered  was  correct,  the  burthen 
of  proof  was  upon  the  defendants  to  make  it  appear 
that  the  assignment  was  made  in  good  faith  and  with- 
out intent  to  defraud  (2  H.  S.  136).  The  evidence 
offered  by  the  defense  failed  to  satisfy  the  court  in 
this  regard,  and  the  result  was  a  finding  of  fact 
adverse  to  the  bona  fides  of  the  transaction. 

We  have  carefully  examined  the  evidence  bearing 
upon  this  question,  and  deem  it  insufficient  to  out- 
weigh the  legal  presumption  of  fraud,  which  the 
statute  renders  imperative.  Without  attempting  to 
analyze  it  minutely,  it  may  be  said  that  it  tends  to 
induce  the  belief,  that  the  assignment  in  question  was 
but  part  of  a  collusive  scheme  to  coerce  a  compromise 
between  an  insolvent  debtor  and  certain  of  his  cred- 
itors whose  assent  to  a  composition  could  not  readily 
be  procured  ;  that  it  was  not  made  for  the  purpose  of 
realizing  upon  the  assets,  and  converting  them  into 
money  for  distribution  among  creditors  generally,  but 
that  it  was  intended  to  cover  and  screen  the  debtor' s 
continued  possession  of  the  assigned  estate,  during  the 
period  requisite  for  the  successful  negotiation  and  con- 
summation of  the  compromise  proposed. 

On  the  whole  case,  we  think  the  material  findings 
of  fact  are  sustained  by  the  evidence,  and  that  the 
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conclusions  of  law,   upon  which  the  judgment  was 
rendered,  were  properly  deduced  therefrom. 

The  judgment  must,   therefore,  be  affirmed,  with 
costs  of  the  appeal. 

Sedgwick,  J.,  concurred. 


JOHN  W»  PARKER,  Plaintiff  and  Appellant, 
V.  JOHN  Ot.  HARRISON,  et  ah,  Defendants 
AND  Respondents. 

ACTION  IN  THE  NATURE  OP  A  CREDITOR'S  BILL. 
Property  held  in  trust  for  the  defendant. 

Where  such  tmtt  has  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  some  ^fenon  other  than  the  defendant  himself,  it 
cannot  be  reached  and  applied  in  payment  of  the  judgment. 

The  legislature  has  defined  the  cases  and  prescribed  the 
manner  in  which,  after  the  return  of  an  execution  unsatis- 
fied against  the  property  of  a  judgment  creditor,  satisfac- 
tion may  be  decreed  out  of  property  or  things  in  action 
belonging  to  or  held  in  trust  for  him,  and  that  all  the 
power  of  the  courts  in  the  premises  is  derived  from,  and 
is  limited  by  legislation  (Campbell  v,  Foster,  85  N.  F. 
861). 

The  article  of  the  Revised  Statutes,  relative  to  the  general 
powers,  duties,  and  jurisdiction  of  the  court  of  chancery 
(2  jB.  S.  278),  prescribe  the  limitations  within  which  the 
satisfaction  of  judgments  out  of  property  held  in  trust  for 
a  judgment  debtor,  can  be  decreed  in  a  creditor's  suit; 
and  sections  88  and  80  (2  R.  S.  274)  were  construed  as 
excepting  property  held  in  tnist  for  the  debtor,  tshere 
the  trust  lias  been  created  by,  and  ike  fund  so  hdd  in  trust  has 
proceeded  from  some  person  other  than  the  dditar  Jiims^J 
(Campbell  v,  Foster,  85  JIT.  T.  861). 

While  the  income  derived  from  the  money  held  in  trust 
remains  in  the  possession  of  the  trustee,  it  is  applicable. 
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9oldy  and  exdusvody^  to  the  purposes  of  the  trust,  and  it 
cannot  be  treated  otherwise  by  the  trustee,  the  cestui  que 
tnu$j  or  his  creditor. 
The  relation  of  trustee  and  cestui  que  trusty  must  be  termi- 
nated by  the  fulfillment  thereof,  and  the  money  ceased  to 
be  held  in  trust  and  become  absolutely  and  unqualifiedly 
the  property  of  the  judgment  debtor  by  delivery  to  him, 
and  the  trustee  discharged  from  all  responsibility  in  re- 
gard to  the  same  before  it  shall  be  liable  for  the  debts  of 
the  cestui  que  trusty  the  judgment  debtor. 


Before  Curtis,  Ch.  J.,  Sanford  and  Preedman,  JJ. 

JOedded  March  5,  1877. 

Appeal  by  the  plaintiff  from  a  judgment  in  favor  of 
the  defendants,  dismissing  the  complaint  and  dissolv- 
ing an  injunction  granted  pendente  lite  without  costs. 

This  action,  in  the  nature  of  a  creditor's  bill,  was 
brought  by  the  plaintiff,  a  judgment  creditor  of  the 
defendant  John  G.  Harrison,  upon  whose  judgment  an 
execution  had  been  duly  issued  and  returned  unsatis- 
fied, to  reach  property  of  the  judgment  debtor,  viz., 
money  amounting  to  more  than  $1,000,  alleged  to  be  in 
the  possession  of  the  defendant  Henry  Harrison. 

A  preliminary  injunction  was  granted  restraining 
the  defendant  Henry  Harrison,  pendente  lite^  from 
paying  away  any  money  in  his  possession  belonging  to 
the  said  John  G.  Harrison,  to  the  extent  of  $1,000. 

The  cause  was  tried  at  special  term  without  a  jury, 
December  20,  1875.  It  appeared  upon  the  trial,  and 
the  court  found  among  other  things,  that  by  last  will 
and  testament,  duly  proved  before  the  surrogate  of  the 
county  of  New  York,  James  Harrison,  late  of  the  city 
of  New  York,  deceased,  father  of  the  defendant  John 
G.  Harrison,  gave  and  devised  to  trustees  therein 
named,  all  his  property  (remaining  after  the  payment 
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of  his  debts)  in  trust  to  pay  the  whole  income  thereof 
after  the  death  of  his  widow,  to  liis  children  in  equal 
shai'es  during  their  respective  lives.  The  widow  died 
in  February,  1862.  Prior  to  June  3,  1862,  by  an  order 
of  the  supreme  court,  the  defendant  Henry  Hanison 
was  duly  appointed  sole  trustee  under  said  will,  and 
duly  qualified  as  such.  As  such  trustee,  he  received 
and  now  holds  the  share  of  said  testator^  s  estate  to  the 
income  of  which  the  defendant  John  Gr.  Harrison  is 
entitled  as  one  of  the  cestuis  que  trust  under  said  will. 
Such  income  amounts  to  about  $5,000  per  annum.  At 
the  date  of  the  commencement  of  this  action  there 
remained  in  the  hands  of  the  defendant  Henry  Hai-- 
rison,  of  the  income  which  had  arisen  under  the  said 
trust  in  favor  of  the  defendant  John  G.  Harrison,  the 
sum  of  $1,069,  of  which  $1,000  was  the  balance  of  his 
share  of  said  income  for  the  quarter  ending  December 
31,  1874,  and  $69  thereof  a  balance  of  such  income  for 
the  quarter  ending  March  31,  1875. 

It  did  not  appear  that  any  accounting  had  been  had 
between  the  defendants  as  trustee  and  cestui  que 
trusty  nor  that  the  amount  of  income  in  the  hands  of 
the  trustee  to  which  the  cestui  que  trust  was  entitled, 
had  been  adjusted  and  settled  between  them ;  nor  was 
any  express  promise  by  Henry  Harrison  to  pay  to 
John  G.  Harrison  any  certain  sum  proven. 

It  was  admitted,  and  the  court  further  found  that 
the  plaintiff's  judgment  was  recovered  as  alleged  in 
the  complaint,  viz.,  on  March  9,  1875,  for  $696.45,  and 
that  execution  thereon  had  been  duly  issued  and 
returned  unsatisfied. 

Upon  these  facts  judgment  was  rendered  in  favor  of 
the  defendants,  and  JErom  such  judgment  the  plaintiff 
now  appeals. 

A,  W,  Knappj  for  appellant. 

B.  F.  Dunning^  for  respondents.- 
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By  the  Court. — Sanford,  J. — There  is  no  allega- 
tion in  the  complaint,  nor  was  any  proof  offered  at  the 
trial  to  the  effect  that  the  income  and  profits  of  the 
property  given  and  devised  by  the  testator  in  trust  for 
the  benefit  of  the  defendant  John  G.  Harrison  exceeds 
the  sum  necessary  for  his  suitable  maintenance  and 
support.  That  question  is  not  in  the  case.  No  such 
issue  was  made,  and  none  such  has  been  litigated.  It 
cannot,  therefore,  now  be  claimed  that  the  provision  of 
section  57  of  the  statute  of  Uses  and  Trusts  (1  -ff.  ;8^. 
729),  which  subjects  the  surplus  of  rents  and  profits, 
accruing  from  lands  held  in  trust,  beyond  the  sum 
that  may  be  necessary  for  the  education  and  support 
of  the  person  for  whose  benefit  the  trust  is  created,  to 
liability  in  equity,  for  the  claims  of  the  creditors  of 
such  person,  has  any  bearing  upon  the  determination 
of  the  present  appeal. 

The  case,  therefore,  presents  the  naked  question 
whether,  irrespective  of  the  provisions  of  the  statute 
above  cited,  the  accrued  income  of  the  fund  held  in 
trust  for  the  benefit  of  the  judgment  debtor,  John  G. 
Harrison,  under  the  i-esiduary  clause  contained  in  his 
father's  will,  can  be  reached  by  a  suit  of  this  character 
and  subjected  to  the  payment  of  his  debts.  The  case 
of  Campbell  v,  Foster  (35  N.  T,  361),  seems  to  be 
directly  in  point.  It  was  there  held  that  the  legisla- 
ture has  defined  the  cases  and  prescribed  the  manner 
in  which,  after  the  return  of  an  execution  unsatisfied 
against  the  property  of  a  judgment  debtor,  satisfaction 
may  be  decreed  out  of  property  or  things  in  action 
belonging  to  or  held  in  trust  for  him,  and  that  all  the 
power  which  the  courts  now  possess  to  subject  such 
property  to  the  payment  of  judgments  is  derived  from 
and  is  limited  by  legislation.  The  article  of  the  Re- 
vised Statutes  relative  to  the  general  powers,  duties  and 
jurisdiction  of  the  court  of  chancery  (2  iZ.  8.  273),  was 
held  to  i)rescribe  'the  limitations  within  which  the 
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satisfacti(in  of  judgments  out  of  property  held  in  trust 
for  a  judgment  debtor,  can  be  decreed  in  a  creditor's 
suit ;  and  the  provisions  of  that  article,  as  contained  in 
sections  38  and  39  (2  H.  S.  274),  were  construed  as 
excepting  from  the  operation  of  a  judgment  in  such  a 
suit  property  held  in  trust  for  the  debtor,  where  the 
trust  has  been  created  by,  and  the  fund  so  held  in 
trust  has  proceeded  from  some  person  other  than  the 
debtor  himself.  In  that  case,  as'  in  this,  the  trust  was 
created  by,  and  the  fund  held  in  trust  proceeded  from 
the  father  of  the  defendant,  the  judgment  debtor.  The 
beneficial  interest  of  the  cestui  que  trust  in  the  income 
of  the  fund  placed  in  trust  by  her  father  for  her  sup- 
port and  maintenance  during  her  life,  was  held  to  be 
beyond  the  reach  of  a  creditor's  bill,  and  the  sections 
of  the  statute  above  referred  to  were  construed  as 
excluding  and  exempting  the  case  from  that  statutory 
remedy. 

It  was  strenuously  urged  upon  the  argument,  that 
inasmuch  as  the  purpose  of  this  suit  was  not  to  antici- 
pate accruing  income,  but  to  reach  income  actually 
accrued  when  the  suit  was  commenced,  the  case  was 
distinguishable  from  that  of  Campbell  v.  Foster.  No 
such  distinction  was  suggested  or  recognized  in  the 
opinion  there  rendered.  It  is  true  that  the  bill  in  that 
case,  did  not  in  terms,  allege  that  there  remained  in 
the  hands  of  the  trustees  at  the  time  of  filing  it,  or  at 
the  time  of  the  plaintiffs  appointment  as  receiver,  any 
portion  of  the  income  derived  fix)m  the  trust  fund,  but 
judgment  was  demanded,  that  out  of  the  income 
derived,  or  thereafter  to  be  derived  from  the  trust 
fund,  there  be  paid  by  the  trustees  a  sum  sufficient  to 
satisfy  the  judgment  against  the  cestui  que  trust. 
Tlie  principle  established  by  that  case  is  equally  appli- 
cable to  accrued  and  accruing  income,  and  the  reason- 
ing upon  which  the  decision  was  based  seems  to  be 
equally  conclusive  as  respects  both.    In  the  dissenting 
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opinion  of  Judge  Denio,  in  Graff  v.  Bonnett  (31  iT.  Y. 
9),  the  position  was  taken  that  the  exceptional  clause 
of  the  statute  was  intended  by  the  legislature  to  pro- 
tect the  fund  itself,  and  not  the  income  derived  from  it, 
from  the  pursuit  of  creditors,  when  such  fund  had  pro- 
ceeded from  some  person  other  than  the  debtor  himself. 
The  opinion  of  the  court  in  Campbell  v.  Foster  distinct- 
ly repudiated  this  position  as  purely  conjectural,  and 
held  the  income  irrespective  of  its  amount,  of  its  super- 
fluity, or  of  the  question  whether  or  not  it  had  already 
accrued  as  money  held  in  trust  for  the  debtor  under  a 
trust  created  by  a  person  other  than  himself ;  and, 
therefore,  as  excluded  and  exempt  from  liability  by 
virtue  of  the  express  exception  stated  in  the  statute. 

While  the  income  remains  in  the  hands  of  the 
trustee  it  is  applicable  solely  and  exclusively  to  the 
purposes  of  the  trust.  Its  application  to  such  pur- 
poses can  be  enforced  in  equity  by  the  cestui  que 
trust;  it  cannot  be  treated  by  him,  or  by  his  creditors 
otherwise  than  as  subject  to  the  trust.  Certainly,  until 
there  has  been  an  accounting  and  settlement  between 
him  and  the  trustee,  or  some  aotion  taken  between 
them,  the  effect  of  which  is  to  discharge  the  trustee 
from  liability  as  such,  to  terminate  the  relation  of 
trustee  and  cestui  qu£  trusty  and  to  substitute  in  its 
stead  that  merely  of  debtor  and  creditor  as  respects 
the  money  sought  to  be  reached,  that  money  cannot 
be  deemed  withdrawn  from  *he  operation  and  effect  of 
the  trust,  and  cannot,  therefore,  be  impounded.  The 
trustee  cannot  discharge  himself  from  the  obligation  of 
the  trust  otherwise  than  by  its  performance.  The 
mere  fact  that  he  has  kept  an  account  of  all  his 
dealings  with  the  cestui  que  trusty  and  that  such 
account  shows  a  balance  in  his  hands,  in  no  wise 
relieves  him  from  his  accountability  as  trustee,  or 
changes  the  nature  of  the  title  whereby  he  holds  such 
balance.    It  is  still  money  held  in  trust,  and  under  the 
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authority  of  Campbell  v,  Foster,  is  beyond  the  reach 
of  the  creditors  of  the  beneficiary  for  whom  it  is  held. 
The  ruling  in  that  case  seems  to  have  been  reluctantly 
but  unhesitatingly  followed  in  Hann  v.  Van  Voorhis, 
(6  Hun,  425).  I  concur  with  the  learned  justice  before 
whom  the  trial  was  had  at  special  term,  in  the  opinion 
that  "nothing  immoral,  unjust  or  in  fraud  of  the 
plaintiff"  can  be  imputed  to  the  law  in  sanctioning, 
enforcing  and  protecting  such  a  trust.  All  that  can 
rightfully  be  demanded  by  a  creditor  is  that  when  the 
Jus  disponendi  lawfully  exercised  by  the  original 
owner  of  the  fund  has  been  fully  carried  into  effect, 
when  the  trust  has  been  executed,  when  the  money 
has  ceased  to  be  held  in  trust  and  has  become  abso- 
lutely the  property  of  the  debtor,  it  shall  be  liable  for 
his  debts. 

The  judgment  must  be  affirmed  with  costs  of  the 
appeal. 

CiiKTis,  Ch.  J.,  and  Fbeedman,  J.,  concurred. 


LESLEY  E.  WESTON,  Plaintiff  and  Respond- 
ent, X.  THE  NEW  YORK  ELEVATED 
RAILROAD  COMPANY,  Defendant  and 
Appellant. 


railroad  corporations  as  carriers  Ot  PASSENGERS 
FOR  HIRE. 
Their  BESPONSisniiTY   and  care  ik  KEEPiiia  their  floors 

AND  PLATFORMS  IN  A  SAFE  AND  PROPER  CONDITION,  FOR  THE 
ENTRANCE  AND  EGRESS  OF  PASSENGERS,  INTO  AND  FROM 
THEIR  CARS. 

They  are  respormbiUfor  something  more  than  ordinary  care. 


-  I 
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Tliey  are  hound  to  ttse  all  such  reasonable  precautions  against  injury^ 
as  human  sagacity  and  foresight  can  suggest. 

Passengers  have  a  right  to  assume  that  if  they  proceed  with  ordi- 
nary care  over  platforms  and  through  passages  leading  to 
and  from  their  seats  in  the  train,  that  they  may  do  so  with- 
out risk  of  injury  to  life  or  limb  from  an  unsubstantial, 
insecure  or  treacherous  foothold  (Hurlburt  «.  New  York 
Central  &  Hudson  River  R.  R.  Co.,  40  K  T,  145;  Mc- 
Donald t>.  Chicago  &  North  Western  R.  R.  Co.,  56  lowa^ 
124). 

As  in  the  case  at  bar,  they  are  bound  to  be  on  the  alert  dur- 
ing cold  weather  to  see  whether  there  is  ice  upon  the  plat- 
form, and  to  remove  it  or  make  it  safe  by  sanding  it, 
or  putting  ashes  upon  it,  or  in  some  other  manner.  The 
degree  of  care  requisite  for  safety  varies  with  the  exi- 
gencies of  the  case,  and  it  is  no  error  to  assert  that  a  more 
watchful  scrutiny  and  care  should  be  exacted  and  bestowed 
in  winter  than  in  summer  in  the  protection  of  steps,  land- 
ings and  platforms  from  dangerous  accumulations  of  ice  and 
snow. 
NEW  TRIAL. 
Motion  fob,  on  the  Gbound  op  NEWiiY  Discovered  Evidence. 

Facts  within  the  knowledge  of  the  conductor  of  the  train  upon 
which  an  accident  occurs,  may  properly  be  deemed  within  the 
knowledge  of  the  company. 

The  fact  that  the  defendant's  superintendent  failed  to  inform 
himself  of  such  facts  by  inquiry  of  the  conductor,  affords  no 
ground  for  ordering  a  new  trial,  especially  where,  as  in  this 
case,  the  conductor  was  known  to  the  defendant's  counsel  to  be 
a  material  witness  for  the  defense.  Ordinary  diligence  on  the 
part  of  the  defendants  would  have  informed  them  of  all  the 
facts  within  the  knowledge  of  the  conductor,  and  the 
omission  to  interrogate  him  fully  was  wholly  inexcusable. 

In  applications  of  this  character  (which  are  not  regarded  with 
favor),  the  applicant  must  show  that  he  has  done  all  in  his 
ppwer  in  acts  tending  to  discover  the  testimony,  and  that  the 
failure  was  not  owing  to  any  delinquency  on  his  part.  *^If 
the  least  fault  be  imputable  to  him,  he  will  ask  for  relief  in 
vain"  (3  Gh-aham  A  Waterman^  1026). 

Before  Curtis,  Ch.  J.,  Sakford  and  Freedman,  JJ. 

Decided  March  5,  1877. 


'^ 
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Appeal  by  defendant  from  a  judgment  for  $9,142.30, 
entered  upon  a  verdict  in  favor  of  plaintiff ;  also,  from 
an  order  denying  defendant' s  motion  for  a  new  trial 
made  on  the  minutes  of  the  court;  also,  from  an 
order  made  at  special  term,  after  judgment,  denying 
defendant's  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence. 

The  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiflf,  through 
the  alleged  negligence  of  the  defendants,  who  are 
common  carriers  of  passengers  for  hire. 

On  the  afternoon  of  February  3,  1873,  the  plaintiflf, 
with  other  passengers,  crossed  the  platform  extending 
from  defendant's  waiting  room  to  the  track  of  their 
railroad,  in  order  to  enter  a  train  then  about  to  depart 
from  one  of  their  stations.  It  had  been  snowing 
during  the  day  and  the  night  previous.  The  platform 
was  in  an  icy,  snowy,  slippery  condition.  The  plaintiflf 
slipped  upon  the  ice,  fell,  and  sustained  serious  in- 
juries, from  which  it  is  improbable  that  he  can  ever 
entirely  recover. 

At  the  close  of  the  plaintiflf  s  case,  the  defendants 
moved  to  dismiss  tlie  complaint,  on  the  ground  that 
the  evidence  failed  to  show  negligence  on  their  part, 
and  tended  to  establish  want  of  due  care  on  the  part  of 
the  plaintiflf.  The  motion  was  denied.  It  was  re- 
newed at  the  close  of  defendant's  evidence,  and  again 
denied. 

The  court  charged  the  jury,  among  other  things,  that 
' '  the  defendants  were  bound  to  be  on  the  alert  durin  <? 
cold  weather,, and  to  see  whether  there  was  ice  upon 
the  platform,  and  to  remove  it,  or  make  it  safe  by 
sanding  it,  or  putting  ashes  upon  it,  or  in  some  other 
manner ;  and  that  the  omission  to  do  so,  or  something 
equivalent,  was  negligence."  Also,  "that  the  defen- 
dants were  bound  under  the  circumstances  of  this  case, 
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to  keep  the  platform  free  from  snow  and  ice,  or  from 
being  slippery,  .  .  .  so  as  to  allow  passengers  to 
go  upon  it  in  safety."  Exception  was  taken  by  the 
defendants  to  these  portions  of  the  charge. 

The  jury  rendered  a  verdict  for  $9,000  in  favor  of 
the  plaintiff. 

The  court  declined  to  set  aside  the  verdict  as 
against  the  weight  of  evidence  or  as  excessive,  and  the 
defendant's  motion  upon  the  minutes,  for  a  new  trial 
on  these  grounds,  was  denied. 

After  judgment,  the  defendants  applied  at  special 
term  for  a  new  trial,  upon  affidavits  tending  to  show 
that  the  conductor,  who  had  charge  of  the  train,  and 
who  witnessed  the  accident,  but  who  was  not  called  as 

« 

a  witness  at  the  trial,  could  testify  to  material  facts 
not  within  the  knowledge  of  defendant's  superin- 
tendent at  the  time  of  the  trial.  The  newly  discovered 
evidence  was  to  the  effect  that  the  plaintiff  fell  on  the 
steps  leading  from  the  waiting-room  to  the  platform ; 
that  there  was  no  snow  or  ice  upon  those  steps,  and 
that  he  afterwards  admitted  that  the  company  was  not 
to  blame.  Several  affidavits  were  read  in  opposition, 
contradicting  the  conductor,  and  showing  that  the  trial 
had  been  once  postponed  in  order  to  enable  the  defen- 
dants to  secure  his  attendance  or  procure  his  deposi- 
tion, and  that  they  finally  proceeded  to  trial 
voluntarily  in  his  absence,  without  applying  for  a 
further  postponement,  and  without  attempting  to  take 
his  deposition  under  commission  or  otherwise. 

TVdcy^  Olmstead  &  Tracy ^  attorneys  for  appellant ; 
Charles  Tracy ^  of  counsel. 

Royal  S.  Orane^  attorney,  for  respondent ;  /.  T. 
Williams^  of  counsel. 

By  the  Court. — Sanford,  J. — ^This  case  appears  to 
have  been  submitted  to  the  jury  upon  the  issues  of 
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fact  presented  by  the  pleadings  under  proper  instruc- 
tions from  the  court,  and  I  see  no  reason  to  interfere 
with  the  verdict,  either  as  against  the  weight  of 
evidence,  or  on  the  ground  of  excessive  damages.  The 
jury  were  in  effect  instructed  that  the  burthen  of  proof 
was  upon  the  plaintiff,  and  that  in  order  to  recover  he 
was  bound  to  satisfy  them  by  a  preponderance  of 
credible  testimony  that  the  defendants  were  guilty  of 
negligence,  whereby  his  injuries  were  occasioned,  and 
that  no  negligence  on  his  part  contributed  thereto; 
that  on  the  other  hand,  an  absolute  duty  devolved 
upon  him  to  exercise  all  his  faculties  against  suffering 
injury  from  facts  of  which  he  had  notice ;  and  that, 
under  the  circumstances,  it  was  a  question  of  fact  for 
them  to  say,  whether  he  *'was  using  ordinary  pru- 
dence in  proceeding  as  he  did  on  the  platform  as  he 
described  it,  slippery  to  the  extent  that  it  was,  in  the 
midst  of  such  disturbance  as  he  described." 

The  court  further  charged,  in  coMipliance  with  the 
request  of  defendants'  counsel,  that  the  defendants 
were  not  bound  to  keep  their  platform  in  such  a  con- 
dition that  it  would  be  impossible  for  a  passenger  to 
slip  thereon ;  but  in  such  condition,  that  persons  using 
the  ordinary  care  that  people  do  use  when  they  are  not 
apprised  of  danger,  would  not  have  slipped.  That  the 
plaintiff  was  negligent,  if,  having  seen  that  there  was 
snow  and  ice  on  the  platform  on  which  others  slipped, 
he  did  not  exercise  greater  care  and  caution  than  he 
would  have  used  if  he  did  not  know  that  there  was 
snow  or  ice,  and  that  the  notice  he  had  of  danger  called 
upon  him  to  use  special  precautions  against  slipping. 

These  instructions  are  as  favorable  to  the  defen- 
dants as  they  well  could  be,  consistently  with  the 
established  rules  of  law  applicable  to  cases  of  negli- 
gence. Railroad  corporations,  as  carriers  of  passen- 
gers for  hire,  are  responsible  for  something  more  than 
mere  ordinary  care  in  keeping  their  floors  and  plat- 
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forms  in  a  safe  and  proper  condition  for  the  entrance 
and  egress  of  passengers  into  and  out  of  their  cars. 
They  are  bound  to  use  all  such  reasonable  precautions 
against  injury  as  human  sagacity  and  foresight  can 
suggest ;  and  their  passengers  have  a  right  to  expect 
and  to  assume  that  in  proceeding  with  ordinary  care 
over  platforms,  and  through  passages  leading  to  and 
from  their  seats  in  the  train,  they  may  do  so  wthout 
risk  of  injury  to  life  or  limb  from  an  unsubstantial, 
insecure  or  treacherous  foothold  (Hurlburt  v.  N.  Y. 
Central  R.  R.  Co.,  40  JV.  T.  145 ;  McDonald  v.  Chicago 
&  K  W.  R.  R.  Co.,  66  Iowa,  124). 

It  is  not  stating  the  responsibility  of  carriers  of 
passijengers  for  hire  too  strongly  in  this  regard  to 
declare  that  they  are  bound  "to  be  on  the  alert  during 
cold  weather,  to  see  whether  there  is  ice  upon  the 
platform,  and  to  remove  it,  or  make  it  safe  by  sanding 
it,  or  putting  ashes  upon  it,  or  in  some  other  manner.'' 
The  degree  of  care  requisite  for  securing  safety  varies 
with  the  exigencies  of  the  case,  and  it  is  no  error  to 
assert  that  a  more  watchful  scrutiny  should  be  exacted 
and  bestowed  in  winter  than  in  summer  in  protecting 
steps,  landings  and  platforms  from  dangerous  accumu- 
lations of  snow  and  ice.  Indeed,  the  evidence  in  this 
case  shows  that  the  defendants  recognized  this  very 
obligation,  for  one  of  their  witnesses  testified  that  he 
always  did  his  best  to  try  and  keep  the  platform  free 
from  snow.  That  he  generally  took  ashes  or  sand,  and 
shook  it  on  the  platform,  and  on  the  steps  leading  in 
and  out  of  the  door.  That  he  took  a  broom,  and 
swept  the  snow  off ;  and  a  mop,  and  mopped  it  after- 
wards, "which,"  he  adds  "was  my  duty  to  do."  In 
exacting  from  their  employees  a  more  stringent  observ- 
ance of  the  precautions  requisite  for  securing  the  safety 
and  comfort  of  their  passengers  than  their  counsel 
deems  strictly  obligatory,  we  think  the  defendants  but 
conformed  to  the  requirements  of  law,  and  in  no  wise 
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exceeded  their  responsibility  to  the  public.  It  was  for 
the  jury  to  determine,  on  all  the  evidence,  whether 
such  precautions  were  in  fact  observed  or  omitted. 

The  exceptions  taken  at  the  trial  to  ceilain  rulings 
of  the  court  in  rejecting  evidence  have  been  considered, 
and  are  not  deemed  tenable. 

The  motion  for  a  new  trial  on  the  ground  of  newiy 
discovered  evidence  was  properly  denied.  The  ex- 
istence of  this  evidence  alleged  to  have  been  newly 
discovered,  could  readily  have  been  ascertained  by 
the  defendants  prior  to  the  trial,  had  proper  diligence 
to  that  end  been  employed.  Indeed,  facts  within  the 
knowledge  of  the  conductor  in  charge  of  the  train  upon 
which  an  accident  occurs,  may  properly  be  deemed  to 
be  within  the  knowledge  of  the  company  running  the 
train.  That  the  defendants'  sui)erintendent  failed  to 
inform  himself  of  such  facts  by  inquiry  of  the  con- 
ductor, affords  no  ground  for  ordering  a  new  trial ; 
especially  where,  as  in  the  present  case,  no  effort 
seems  to  have  been  made  to  secure  the  attendance  or 
obtain  the  deposition  of  the  conductor,  who  might  well 
have  been  presumed,  and  was,  in  fact,  known  to 
defendants'  counsel  to  be  a  material  witness  for  the 
defense. 

Ordinary  diligence  on  the  part  of  the  defendants 
would  have  elicited  from  their  conductor  all  the  facta 
within  his  knowledge  pertinent  to  the  controversy,  and 
the  omission  to  interrogate  him  fuUy,  and  to  procure 
his  testimony,  is  wholly  inexcusable.  Applications  of 
this  character  are  addressed  to  the  discretion  of  the 
court,  and  are  regarded  with  disfavor.  The  applicant 
must  show  that  he  has  done  all  in  his  power,  and  that 
failure  to  discover  che  testimony  was  owing  to  no 
delinquency  on  hie  part.  "If  the  least  fault  be  im- 
putable to  him  he  will  ask  for  relief  in  vain"  (3 
Graham  &  Waterman^  1026). 

I  am  of  opinion  that  the  newly  discovered  evidence 
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in  question  would  not,  if  adduced  at  the  trial,  have 
materially  affected  the  result.  It  is  not  of  sufficient 
weight  to  authorize  a  new  trial. 

The  judgment  and  orders  appealed  from  should  be 
affirmed  with  costs. 

Curtis,  Ch.  J.,  and  Preedman,  J.,  concurred 


ARTHUR  T.  WHITE,  Plaintiff  and  Appellant, 
V.  LEWIS  MEALIO,  et  aLj  Defendants,  and 
Respondents, 

lease. 

Reservation  op  the  Right  op  Entry  upon  the  Premises  by  the 
Landlord  to  make  Repairs,  &a 

ConsideraUon  for  a  pronme  of  the  landlord  to  pay  tenant  for  dam- 
ages caused  hy  an  entry  and  holding  of  the  premises  to  secure  the 
warns  against  excavations  being  made  on  adjoining  lot. 

In  this  case  the  plaintiif  was  a  tenant  of  defendants,  and 
held  under  a  lease  which  reserved  to  the  landlord  the 
right  of  entering  the  premises  ^^at  reasonoMe  hours  in  the 
day  time  to  examine^  cfte.,  ajid  to  maJse  siich  alterations  and 
repairs  tJterein  as  sJudl  be  necessary  for  the  preservation  there- 
qf  or  of  the  building, " 

The  defendant  agreed  to  allow  plaintiff  one  quarter's  rent 
if  he  would  permit  needles  to  be  inserted  and  remain  in 
the  walls  of  the  premises  for  two  weeks,  in  order  to 
shore  up  or  secure  the  building  against  the  danger  of 
excavations  being  made  upon  adjoining  premises,  and  if 
they  remained  more  than  two  weeks  the  defendant 
agreed  ^^to  malce  it  right  ^^  with  plaintiff.  The  needles 
remained  for  a  period  of  about  eight  weeks,  to  plain- 
tiff's injury,  &c.  Heldj  that  the  defendant  was  liable  on 
his  promise  for  the  injuries  committed  and  damages 
sustained,  notwithstanding  the  conditions  in  the  lease, 
and  there  was  ample  consideration  for  the  promise. 

Evidence  tending  to  contradict  the  facts  in  the  case  as 
claimed  and  proved  by  the  plaintiff,  makes  a  case  for 
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Bubmksion  to  the  jury,  and  a  dismissal  of  the  complaint 
is  error. 

Before  Sedgwick  and  Sanfoed,  JJ. 

Decided  March  5,  1877. 

Appeal  from  a  judgment  in  favor  of  defendants  for 
$466.05  costs  entered  upon  the  dismissal  of  the  plain- 
tiff's complaint. 

This  case  has  been  twice  tried.  On  the  first  trial, 
the  complaint  was  dismissed  at  the  close  of  the  evi- 
dence on  behalf  of  the  plaintiff.  Exceptions  then 
taken  were  heard  in  the  first  instance,  as  ordered,  at 
general  term,  and  were  overruled.  The  court  of  ap- 
peals reversed  the  judgment  thereupon  entered  in 
defendant's  favor,  and  directed  a  new  trial.  On  the 
second  trial,  a  motion  for  dismissal,  made  at  the  close 
of  plaintiff' s  case,  was  denied ;  but,  after  testimony  had 
been  taken  on  behalf  of  the  defendants,  such  motion 
was  renewed,  and  was  granted.  Judgment  was  there- 
upon entered  in  favor  of  the  defendants  for  their  costs, 
and  from  that  judgment  the  plaintiff  now  appeals. 

S.  Jones^  for  appellant. 

E.  T.  Brown^  for  respondent. 

By  the  Court.  —  Sanfoed,  J.  —  This  action  was 
brought  for  the  recovery  of  damages  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  defendants' breach 
of  an  agreement  to  compensate  him  for  an  injury  to  his 
business,  occasioned  by  their  running  needles  through 
the  walls  of  the  premises  occupied  by  him,  in  order  to 
shore  up  the  building  while  excavations  were  making 
upon  adjoining  premises.  The  plaintiff  was  a  tenant 
of  defendants',  and  held  the  premises  occupied  by  him 
under  a  lease  from  them  which  reserved  to  the  land- 
lord or  his  agent,  the  right  of  entering  the  premises 
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**at  reasonable  hours  in  the  day-time,  to  examine  or  to 
make  such  alterations  and  repairs  therein  as  shall  be 
necessary  for  the  preservation  thereof,  or  of  the  build- 
ing." The  complaint  alleged  that  before  the  insertion 
of  such  needles,  the  defendants  agreed  to  allow  the 
plaintiff  one  quarter' s  rent  with  the  understanding  that 
the  needles  were  not  to  remain  more  than  two  weeks ; 
but  that  defendants  wrongfully  allowed  them  to 
remain  foi:  nearly  eight  weeks,  against  the  plaintiff's 
will,  and  to  the  injury  of  his  business. 

Upon  the  trial,  the  plaintiff  testified  that  upon 
being  notified  by  the  persons  who  were  about  to 
commence  the  work  that  such  needles  were  to  be 
inserted,  he  refused  to  permit  them  to  be  put  in  until 
he  saw  Mr.  Mealio,  (one  of  the  defendants).  That  he 
went  with  the  foreman  who  had  thus  notified  him  to 
Mr.  Lewis  MeaUo,  and  objected  to  the  introduction  of 
the  needles  as  they  would  inconvenience  him  a  good 
deal ;  that,  on  being  asked  by  Mealio  what  he  wanted, 
he  said  he  wanted  some  equivalent,  because  they 
would  upset  him  in  his  business ;  that  Mealio  then 
asked  the  foreman  how  long  the  needles  would  be  in  ; 
that  the  foreman  replied,  about  two  weeks;  that 
Mealio  again  asked  what  he  wanted,  and  that  he 
thereupon  demanded  $100 ;  that,  after  some  conversa- 
tion as  to  the  amount  of  rent  he  was  paying,  viz.,  $350 
per  annum,  Mealio  said,  ' '  I  will  give  you  a  quarter' s 
rent,  and,  if  it  is  any  longer  than  the  two  weeks,  I  will 
make  it  right  with  you."  That,  under  that  condition, 
he  let  the  men  come  in  with  the  needles.  They  came 
in  on  February  17  or  18,  and  remained  till  April  8, 
1867,  materially  obstructing  him  in  his  tl^de  during 
the  whole  period. 

The  testimony  on  the  first  trial  was  substantially  to 
the  same  effect. 

The  court  of  appeals  held  that  this  evidence  estab- 
lished the  liability  of  the  defendants  for  the  injuries 
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coimnitted,  and  made  out  a  prima  facie  case  against 
them,  notwithstanding  the  lease;  and  that,  in  the 
absence  of  evidence  tending  to  show  that  the  altera- 
tions were  necessary  to  the  preservation  of  the  build- 
ing, and  that  the  time  employed  was  not  unreasonable, 
the  lease  constituted  no  justification.  It  further  held 
that,  ViitTwut  regard  to  this  question^  the  plaintiflfs 
were  entitled  to  recover  under  defendants'  agreement 
to  pay  them  a  certain  amount  for  the  damages  sus- 
tained ;  that  there  was  adequate  consideration  to 
support  the  defendants'  promise  in  the  plaintiff's  claim, 
to  which  the  defendants  assented,  of  a  right  to  exclude 
them  from  inserting  the  needles,  and  having  his 
premises  exposed  day  and  night,  while  the  lease  only 
authorized  repairs  in  the  day-time. 

At  the  second  trial,  the  defendants  gave  evidence  in 
contradiction  of  the  plaintiff's  testimony  as  to  the 
alleged  agreement,  and  also  proved,  without  contra- 
diction, that  they  were  not  the  owners  of  the  building, 
but  merely  lessees  thereof ;  and  that  the  men  who  in- 
serted the  needles  wei-e  not  employed  or  paid  by  them, 
but  by  their  landlord ;  and  that  the  work  done  was 
necessary  for  the  preservation  of  the  building. 

But  Lewis  Mealio  testified  that,  when  the  plaintiff 
complained  of  the  inconvenience  to  which  the  insertion 
of  the  needles  would  subject  him,  and  was  captious 
about  it,  he  said  in  reply  that  '  4f  we  did  not  put  these 
things  in,  we  would  be  liable  to  the  landlord  for  any 
damages  done  to  his  building, ' '  and  the  foreman,  who 
was  present  when  the  interview  between  the  plaintiff 
and  Mealio  occurred,  in  which  the  alleged  agreement 
was  made.  If  at  all,  but  who  did  not  hear  what  passed 
between  them,  states  that  after  they  had  talked 
together  Mealio  said  to  him,  "go  on  and  put  in  the 
needles ; "  that  it  was  "  all  right." 

There  is,  therefore,  evidence  tending  to  show  that 
the  work  was  done  by  defendants'  direction,  under  an 
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agreement  between  them  and  the  plaintiff  that  com- 
pensation should  be  made  to  the  latter  for  the  incon- 
venience to  him  thereby  occasioned.  The  agreement, 
indeed,  is  not  denied  in  the  answer,  and  the  decision 
o^  the  court  of  appeals  is  to  the  effect  that  there  was 
ample  consideration  to  support  it.  Such  evidence 
sustains  the  allegations  of  the  complaint,  and  the  only 
effect  of  testimony  in  contradiction  is  to  require  the 
submission  of  the  disputed  points  to  the  jury.  The 
plaintiff  allowed  such  testimony  to  come  in  without 
objection,  notwithstanding  the  implied  admission  of 
the  answer,  and  only  asked  that  the  jury  might  be 
allowed  to  pass  upon  this  question,  and  upon  all  the 
questions  in  the  case. 

The  court  refused  to  permit  the  case  to  go  to  the 
jury,  except  ui)on  the  question  ''whether  the  needles 
were  permitted  to  remain  an  unreasonable  length  of 
time."  The  submission  of  that  question,  alone, 
involved  a  deteimination  by  the  court  of  defendants' 
liability  only  in  case  of  unreasonable  delay  on  their 
part  in  removing  the  needles ;  but,  if  the  agreement 
was  made  as  alleged,  and  was  valid,  the  plaintiff  was 
entitled  to  recover  under  it  ''what  was  right," 
whether  the  needles  remained  for  an  unreasonable 
length  of  time  or  not,  and  the  amount  of  his  just  and 
reasonable  compensation  was  a  question  for  the  jury. 

If  the  agreement  was  not  made  as  alleged,  the 
pleadings  presented  the  issue  whether  the  injuries 
complained  of  were  committed  by  the  defendants ;  if 
so,  whether,  in  committing  them,  they  exceeded  their 
rights  as  reserved  by  the  lease ;  and,  finally,  in  such 
case,  what  amount  would  be  adequate  as  indemnity 
to  the  plaintiff.  Upon  all  of  these  questions  there  was 
conflicting  evidence.  The  refusal,  therefore,  to  submit 
the  case  to  the  jury  upon  any  other  question  than  that 
specified  by  the  court,  and  the  dismissal  of  the  com- 
plaint  upon   the   plaintiff's  declining   to  have  that 
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question  alone  submitted,  and  after  his  request  to  be 
allowed  to  go  to  the  jury  upon  the  whole  case  and  on 
all  the  questions  involved,  including  the  question 
whether  there  was  an  agreement  between  Mealio  and 
the  plaintiff,  constituted  en'or  for  which  a  new  trijil 
should  be  granted.  It  involved  a  determination  ad- 
verse to  the  plaintiff,  of  the  question  as  to  the  making 
of  such  agreement ;  whereas,  under  the  omission  from 
the  answer  of  any  denial  of  the  making  thereof,  the 
least  that  the  plaintiff  could  ask  was  that  the  conflict- 
ing evidence  on  the  subject  should  be  passed  upon  by 
the  jury.  The  defendant's  counsel  urges  that  the 
agreement,  if  made,  was  void  for  lack  of  consideration, 
and  it  would  seem  that  the  ruling  of  the  court  below 
was  based  upon  that  assumption.  But  the  coiut  of 
appeals,  as  I  have  already  intimated,  seems  to  have 
adopted  the  opposite  view,  and  to  have  held  the 
considemtion  sufficient,  and  the  defendants'  promise 
binding,  if  made. 

Were  the  question  an  open  one,  I  think  it  suf- 
ficiently appears  from  the  evidence  that  the  defendants 
had  a  du^ect  interest  in  having  the  building  shored  up 
and  the  needles  inserted ;  that  the  plaintiff  strenuously 
objected,  claiming  that  they  would  interfere  with  his 
business,  and  that  he  had  the  right  to  exclude  them ; 
that  the  defendants,  by  negotiating  and  contracting 
with  him,  acknowledged  that  there  was  color  for  his 
objection ;  and  I  am  of  opinion  that,  under  those  cir- 
cumstances, his  concession  of  the  privilege  constituted 
an  adequate  consideration  for  their  promise  to  com- 
pensate and  indemnify  him  for  the  inconvenience  thus 
occasioned. 

The  judgment  must  be  reversed  and  a  new  trial 
ordered  with  costs  to  the  appellant  to  abide  the  event. 


Sedgwick,  J.,  concurred. 
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HANNAH  M.  CARTER,  Plaii?ti]^$^  aitd  Respond- 
ent, V.  DANIEL  S.  YOUNGS  and  JENNIE 
YOUNGS,  Defendants  and  Appellants. 

Substituted  bervicb  of  Btmuo^s  Ain»  complain^,   uiydbr  thb 

ACT  TO  FACILITATE    THB   SERVICB  OF  PROCESS  EN  CERTAIN  CASES. 

Sessum  Laws  of  1853. 

This  act  is  applicable  to  cases  in  T^hich  the  defeildant)  if  a 
resident  of  the  State,  cannot  he  found  after  proper  and  dili- 
gent effort  to  effect  service  upon  him,  or,  to  cases  in  which, 
iffonnd^  he  avoids  or  evades  such  service.  Thede  provisions 
are  in  the  alternative  form,  and  are  not  coupled  conjunc- 
tively ;  if,  therefore,  it  sufficiently  appeared  by  the  affidavit 
upon  which  the  order  was  made,  that  the  defendant  amid 
not  be  found  (no  question  being  raised  as  to  the  earnestness 
or  diligence  of  the  effort  to  lind  him)  the  order  was  prop- 
erly granted. 

The  word  founds  as  used  in  the  statute,  is  the  equivalent  of 
the  Latin  word  innentiis.  The  primai-y  definition  of  the 
Terb  tojind,  is  to  come  to^  to  meet^  and  hence  to  reac\  to  attain 
to,  to  arrive  at 

It  appears  by  the  affidavit  upon  which  the  order  was  granted 
in  the  case  at  bar,  that  the  officer  charged  with  the  service 
of  the  summons,  was  unable  to  reach  or  get  at  the  defendant 
so  as  to  serve  him  personally,  and  such  inability  afforded 
sufficient  grounds  for  a  resort  to  other  service,  which  this 
statute  provides  in  cases  where  the  defendant  cannot  be 
found,  even  although  the  defendant  did  not  attempt  to 
evade  or  avoid  personal  service. 

Although  the  order  appears  to  have  been  made  on  the  ground 
of  an  evasion  or  avoidance  of  service,  it  was  not  irregularly 
or  improvidently  granted.  The  question  is,  does  the  law 
authorize  the  act  upon  the  facts  appearing  in  the  case, 
namely,  tliat  the  defendant  could  not  he  found  hy  the  officer. 

Jurisdiction  does  not  depend  upon  the  intention  of  the  officer 
or  tribunal  undertaking  to  act,  but  upon  the  facts  upon 
which  they  act. 

Ch.  J.  Curtis,  in  an  opinion  that  concurs  in  the  result,  holds 
that  under  the  facts  in  the  case,  the  defendant.,  through  his 
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wife  as  his  agent,  or  acting  for  him  in  the  premises  at  the 
time,  declined  or  avoided  the  service,  and  the  order  for  sub- 
stituted service  was  authorized  thereby. 

Before  Curtis,  Ch.  J.,  and  Sanford  and  Freebkatot, 

JJ. 

Bedded  March  5,  1877. 

Api)eal  from  an  order  denying  defendant's  motion 
to  set  aside  an  order  made  for  a  substituted  service  of 
the  summons  and  complaint  on  the  defendant  Daniel 
S.  Youngs. 

The  summons  and  complaint  were  served,  on  March 
27,  on  the  defendant  Mrs.  Youngs,  at  the  residence  of 
the  defendants,  by  a  deputy  sherijBf.  She  informed 
him  that  her  husband  was  ill  within  the  house,  and 
declined  to  give  him  permission  to  see  him  or  to  serve 
him.  The  officer  in  his  affidavit  stated  he  was  unable 
for  these  reasons  to  make  such  service,  and  an  order 
was  made  for  a  substituted  service.  The  affidavits  to 
vacate  the  order  for  a  substituted  service  show  that  at 
the  time  the  defendant  Daniel  S.  Youngs  was  ill  in  the 
house,  and  that  a  personal  service,  by  disturbing  and 
exciting  him,  would  probably  have  beqn  detrimental  to 
him. 

Luther  R.  Marshy  for  appellants. 

George  W.  Lord^  for  respondent. 

By  the  Court. — Sanford,  J. — ^The  "Act  to  facili- 
tate the  service  of  process  in  certain  cases"  {Laws  of 
1853,  ch.  511),  materially  enlarges  the  power  of  courts 
and  judges  to  dispense  with  the  necessity  of  personal 
service ;  and,  without  directly  amending  the  Code,  in 
terms,  greatly  modifies  its  provisions  with  respect  to 
the  manner  in  which  the  service  of  a  summons  may  be 
made.    Under  subdivision  2  of  section  135  of  the  Code, 
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service  by  publication  can  only  be  made  when  it  ap- 
pears by  affidavit  to  the  satisfaction  of  the  cqurt  not 
only  that  the  person  upon  whom  service  is  to  be  made 
cannoty  after  due  diligence,  he  found  within  the  State. 
but  also,  if  he  be  a  resident  of  the  State,  that  he  has 
departed  therefrom,  with  intent  to  defraud  his  credit- 
ors, or  to  avoid  the  service  of  a  summons,  or  keeps 
himself  concealed  therein  with  the  like  intent.  Satis- 
factory proof  mnst  be  furnished,  as  well  of  such  de- 
parture or  concealment,  and  with  the  intent  aforesaid, 
as  of  the  fact  that  the  person  upon  whom  service  is  to 
be  made  cannot  he  found. 

In  Towsley  v.  McDonald  (32  Barb.  604),  a  judg- 
ment rendered  upon  service  by  publication  was  held 
void  for  want  of  jurisdiction,  because  the  affidavits  on 
which  the  order  of  publication  was  made  failed  to 
show  an  intent  to  defraud  creditors  or  to  avoid  the  ser- 
vice of  a  summons,  although  it  sufficiently  appeared 
that  the  defendant  was  a  resident'  of  the  State,  and 
could  not  be  found  therein,  but  had  either  departed 
therefrom  or  kept  himself  concealed.  And  in  that  case 
the  court  refused  to  infer  an  intent  to  avoid  service  from 
the  fact  of  departui-e  or  concealment,  in  the  absence  of 
proof  that  a  suit  was  threatened,  expected  or  feared. 

In  Van  Rensselaer  v.  Dunbar  (4  How.  Pr.  151),  an 
order  for  publication  was  refused,  where  the  officer 
who  had  the  summons  saw  and  pursued  the  defend- 
ant, but  failed  to  effect  service,  by  reason  of  the  supe- 
rior fleetness  of  defendant' s  horse.  It  was  remarked 
in  that  case,  that  if  the  statute  had  only  required,  gen- 
erally, that  the  defendant  coul&  not  he  found  vrithin 
the  State,  and  the  sheriff  had  returned  non  est  inven- 
tus^ that  might  have  been  sufficient ;  as  it  is  said  that 
a  return  non  est  inventus  is  good,  even  if  the  plaintiff 
know  where  to  find  defendant.  But  inasmuch  as  the  de- 
fendant,  although  not  to  be/b^^7^d,  could  not  also  be  said 
to  have  concealed  himself  with  intent  to  avoid  the  ser- 
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vice  of  a  summons,  it  was  held  that  the  case  was  not 
brought  within  the  statute,  and  the  application  was 
denied. 

The  act  of  1853,  authorizing  substituted  service,  is 
applicable  either  to  cases  in  which  the  defendant,  if  a 
resident  of  the  State,  cannot  he  founds  after  proper 
and  diligent  effort  to  effect  service  upon  him,  or  to 
cases  in  which,  if  found,  he  avoids  or  evades  such  ser- 
vice. The  provisions  of  the  act  are  in  the  alternative 
form.  They  are  not  coupled  conjunctively,  as  is  the 
case  in  the  Code.  If,  therefore,  it  sufficiently  appeared 
by  the  affidavit  upon  which  the  order  was  made,  that 
the  defendant  Daniel  S.  Youngs  could  not  he  founds 
no  question  being  made  as  to  the  earnestness  and  dili- 
gence of  the  effort  to  find  him,  the  order  was  properly 
granted,  and  the  motion  to  vacate  it  was  properly  de- 
nied. 

I  think  the  word  found  is  used  in  the  statute  in  its 
technical  sense,  as  the  equivalent  of  the  Latin  word 
inventus^  which  has  long  been  employed  in  legal  prac- 
tice. Indeed,  the  two  words  are  synonymous,  as  well 
in  their  general  as  in  their  technical  use.  ''  To  find," 
says  Webster,  "coincides  in  origin  with  Tienio^  but  in 
sense  with  incemoP  And  the  literal  signification  of 
invenio  is  to  come  upon,  to  get  at.  The  primary  defi- 
nition of  to  find,  as  given  by  Webster,  is  to  come  to, 
to  meet ;  and  hence,  to  reach^  to  attain  to,  to  arrive  at. 
It  appears  by  the  affidavit  upon  which  the  order  now 
in  question  was  made,  that  the  deputy  charged  with 
the  service  of  the  smnmons  in  this  suit  was  quite  una- 
ble to  reach  or  get  at  the  defendant  so  as  to  serve  him 
personally;  and  such  inability  afforded  sufficient 
warrant  for  resorting  to  the  remedy  which  the  statute 
affords  in  cases  where  the  defendant  cannot  be  founds 
even  although  no  attempt  may  have  been  made  by  the 
defendant  to  avoid  or  evade  such  service.  For  this 
reason,  I  am  of  opinion  that  the  order  for  substitute 
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service  was  not  irregularly  or  improvidently  granted, 
notwithstanding  it  appears  on  its  face  to  have  been 
made  on  the  ground  of  an  avoidance  or  evasion  of  ser- 
vice, and  not  upon  the  ground  above  considered. 
Every  intendment  is  in  favor  of  the  jurisdiction  ;  and 
"  jurisdiction  does  not  depend  upon  the  intention  of 
the  officer  or  tribunal  underteiking  to  act.  The  ques- 
tion is,  Does  the  law  authorize  the  act?"  (Snyder  v. 
Plass,  28  iV^.  F.  465). 

I  cannot  assent  to  the  proposition  that  the  affidavit 
shows  either  an  avoidance  or  evasion  of  service  on  the 
part  of  Mr.  Youngs,  since  there  is  no  proof  whatever 
that  he  suspected  or  believed,  or  had  reason  to  8upi)ose 
that  a  suit  was  about  to  be  instituted  against  him,  or 
that  process  or  papers  were  about  to  be  served.  But 
inasmuch  as  it  appeared  that  he  could  not  by  proper 
and  diligent  effort  be  founds  and  personal  service 
could  not,  for  that  reason  be  made,  I  am  of  opinion 
that  the  motion  to  vacate  was  properly  denied,  and  that 
the  order  appealed  from  should  be  affirmed  with  costs. 

Freedman,  J.,  concurred. 

Curtis,  Ch.  J.  [concurring  in  result  on  different 
grounds.] — The  order  for  the  substituted  service  was 
made  under  the  provisions  of  the  act  of  1853  {Session 
Laws^  974).  This  act  is  remedial  in  its  character,  and 
was  probably  intended  to  meet  a  class  bf  cases  not 
provided  for  in  subdivision  2  of  section  135  of  the 
Code,  which  designates  a  mode  of  service  where  there 
is  a  departure  from  the  State,  with  intent  to  defraud 
creditors,  or  to  avoid  the  service  of  a  summons,  or  a 
concealment  within  the  State  with  a  like  intent. 

It  was  evidently  the  intention  of  the  f ramers  of  this 
provision  of  the  statute  of  1853,  that  no  suitor  should 
be  deprived  of  his  remedy,  or  hindered  in  the  service 
of  process  against  a  resident  of  the  State,  where  he 
could  not  ''be  found,  or  if  found,  avoids  or  evades 
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service,  so  that  it  cannot  be  made  personally.'*  The 
rules  of  the  United  States  supreme  court  direct  that 
the  process  of  subpcBna  issuing  against  the  defendants 
on  the  filing  of  a  bill  in  equity,  shall  be  served  by  a 
delivery  of  a  copy  to  the  defendant  personally,  or  by 
leaving  a  copy  at  the  dwelling-house  or  ueual  place  of 
abode  of  each  defendant,  with  some  person  who  is  a 
member  or  resident  in  tlie  family. 

It  is  the  aim  of  justice  to  protect  both  parties,  and 
neither  should  be  deprived  their  rights,  and  the  courts 
are  open  to  protect  them  from  hardship  either  in 
efforts  to  serve  process  or  from  want  of  due  notice. 

In  the  present  case  the  summons  and  complaint 
were  served  on  the  defendant  Mrs.  Youngs,  March  27, 
1876,  who,  as  it  appears  by  her  affidavit,  then,  and  for 
several  months  had  been  well  acquainted  with  her 
husband's  business  affairs,  and  assisted  him  in  con- 
ducting them.  When  the  officer  served  the  papera 
upon  her,  she,  acting  for  and  on  behalf  of  her  husband, 
refused  him  permission  to  see  him,  or  to  serve  him,  and 
made  such  statements  about  his  health  to  the  officer, 
that  though  her  husband  could  have  been  found  in  the 
house  at  the  time,  he  did  not  serve  him.  Mrs.  Youngs 
was  the  agent  and  the  custodian  of  her  husband  at 
this  period,  and  as  such,  and  for  his  welfare  and 
interest,  as  she  deemed  it,  thus  enabled  him  to  avoid 
personal  service.  It  was  simply  an  avoidance  of  per- 
sonal service  by  the  acts  of  defendant's  agent  and 
custodian,  and  the  case  appears  to  have  been  one 
where  the  defendant,  either  acting  for  himself,  or 
through  those  who  ordinarily  acted  for  him,  might 
very  properly,  in  consideration  of  the  condition  of  his 
health,  decline  and  thereby  avoid  being  served. 

But  the  statute  wisely  provides  that  in  such  a  con- 
tingency as  this,  there  may  be  another  mode  of  sendee 
by  which  the  rights  of  all  parties  can  be  protected  ;  for 
it  must  be  observed  that  there  are  occasions  for  the 
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cominencement  of  suits  where  persons  are  made  defen- 
dants whose  interests  would  suffer  detriment,  unless 
there  was  some  mode  of  bringing  them  within  the 
remedial  protection  of  the  court,  by  other  ways  than 
by  personal  service. 

It  was  not  the  intention  of  the  legislature,  that 
whei-e  physical  disability  interferes  with  and  renders 
I)ersonal  service  dangerous  to  a  defendant,  and  it  is  for 
that  reason  avoided  by  or  on  behalf  of  such  defendant, 
that  a  suitor  should  be  left  remediless  either  to  protect 
himself,  or  the  party  sought  to  be  served. 

The  affidavit  of  the  appellant  Daniel  S.  Youngs, 
made  four  weeks  after  the  substituted  service,  states 
that  he  was  told  by  his  wife,  that  this  suit  had  been 
commenced,  though  he  does  not  state  when  he  was  so 
told^  and  the  clear  and  elaborate  narration  contained 
in  it  confirms  his  allegation  as  to  his  convalescence. 
It  is  apparent  from  the  record  that  comes  before  the 
court  on  the  defendant' s  appeals,  that  his  interests  are 
duly  watched  and  protected,  and  there  is  no  reason  to 
believe  that  he  has  been  otherwise  than  benefited  by 
the  order  for  a  substituted  service,  under  which  he 
seems  to  have  diligently  proceeded  in  the  litigation. 

The  order  appealed  from  is  not  at  variance  with  the 
views  expressed  in  Simpson  v.  Burch  (4  HuUy  315) 
and  Collins  v.  Ryan  (32  Barh.  647). 

It  should  be  affirmed  without  costs  to  either  party. 
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SIDNEY  DILLON,  and  Others,  Plaintiffs  and 
Respondents,  v.  JOHN  8.  MASTERSON,  De- 
fendant AND  Appellant. 

I.     CONTRAOT,   NON-PERFORMANCE  BY  THE  TIME  LIM- 
ITED, 
1.  WAIVER  OF. 
(a.)  What  is. — Permitting  the  continuance  of  work  under  the 

contract  after  the  time  limited,  is. 
(ft.)  Effect  of. — The  contract  continues  open  for  performance 
until  another  limit  is  fixed,  either  by  the  service  of  a  notice 
requiring  performance  by  a  reasonable  time  therein  specified, 
and  notifying  the  party  on  whom  it  is  8er\'cd,  that  in  case  of 
default  in  so  performing  his  rights  would  be  deemed  aban- 
doned, or  in  some  other  manner.* 

1.  Effect  of  such  a  notice. — In  case  of  default  in  complying 

with  it,  the  party  giving  it  may  rescind  the  contract  atid 

retain  the  benefits  of  a  partial  performance,  but  in  such 

case  he  would  waive  his  claim  for  damages. 

(c.)  Notice,  what  not  sufficient  to  limit  the  time  for 

PERFORMANCE. 

1.  One  to  the  effect  that  the  party  serving  it  would  take 
the  further  execution  of  the  contract  into  his  own 
hands,  and  complete  the  same  for  account  of  the 
party  on  whom  it  is  served  and  hold  him  responsible  in 
damages,  is  not. 
1.  Effect  of  such  a  notice. 

1.  It  is  an  act  of  the  party  giving  it,  which  prevents 
full  performance  by  the  other. 

2.  Consequently  the  party  on  whom  it  is  served  is 
entitled  to  recover  the  value  of  what  he  had  done 
under  the  contract. 

3.  The  party  giving  it  is  entitled,  there  being  no 
unperformed  condition  on  his  part,  to  recover  the 
damages  sustained  by  him  in  consequence  of  the 
delay  in  performance. 

« 

*  Compare  Kemplc  t?.  Darrow,  39  N.  T.  Suj/rCt.  447. 
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2.  DAMAGES. 

(a.)     COLLATKRAL     CONTRACTS,    DAICAGES     SUSTAINED     UNDER, 
WHEN  RECOYERABLB. 

1.  When  one,  on  making  a  contract  with  another,  knows 
that  that  other  party  has  an  existing  contract  with  a 
third  party  for  the  same  work,  and  that  such  other  party 
is  making  with  him  a  sub-contract  to  the  principal  one, 
and  he  by  his  sub-contract  agrees  to  supply  the  work 
necessary  to  fill  the  principal  contract,  any  damage  to 
the  principal  contractor,  which  would  naturally  flow 
from  a  breach  by  him  of  his  principal  contract  in  con- 
sequence of  the  default  of  the  sub-contractor  may  be 
recovered  of,  or  recouped  against  the  sub-contractor. 
1.    What  damage  doea  not  so  naturally  flow. 
1.  The  damages,  if  such  there  are,  arising  from  the 
refusal  of  the  third  party  to  give  other  contracts 
to  the  principal  contractor,    by  reason   of  his 
being  in  default  in  his  existing  contract,  which 
default  was  caused  by  the  default  of  the  sub- 
contractor, do  not. 

Before  Curtis,  Ch.  J.,  Sanford  and  Freedman,  J  J. 

Decided  March  5,  1877. 

This  action  arose  out  of  a  written  contract,  by  which 
the  plaintiffs  agreed  to  furnish  the  necessary  materials 
for  filling  up,  and  to  complete  the  filling  of  Seventy- 
sixth  street,  in  the  city  of  New  York,  and  have  the 
same  completed  on  or  before  June  1,  1873,  and  by 
which  the  defendant  agreed  to  pay  for  such  work,  upon 
the  completion  thereof,  at  the  rate  of  twenty  cents  per 
cubic  yard. 

The  plaintiffs  failed  to  complete  the  contract  at  the 
time  agreed  upon,  but  at  the  request  of  the  defendant 
proceeded  from  time  to  time  with  the  work  until  the 
month  of  December  following,  when  the  defendant 
terminated  the  contract  by  the  following  notice : 

'^In  consequence  of  your  violation  of  your  contract 
dated  February  13,  1873,  for  filling  of  Seventy-sixth 
street,  between   Lexington  and  Madison  avenues,  in 
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this  city,  and  in  consequence  of  the  loss  and  damage 
caused  to  me  by  your  non-fulfillment  of  the  same,  I 
hereby  notify  you  that  I  shaU  now  proceed  to  have  the 
same  completed  and  hold  you  personally  responsible 
for  the  damages  caused  to  me  by  your  delay  and  action 
in  the  premises." 

The  plaintiflfs  thereupon  brought  this  action  to 
recover  for  the  work  done  up  to  the  time  of  the  notice. 

On  the  first  trial,  before  a  referee,  the  defendant 
had  judgment,  which  was  afterwards  reversed  by  the 
general  term  (39  iV^.  Y.  Super.  CL  133). 

The  case  was  re-tried  before  the  court  and  a  jury, 
and  the  plaintiffs  had  a  verdict  for  the  full  amount  of 
the  work  done. 

The  appeal  is  by  the  defendant  from  the  judgment 
entered  upon  such  verdict,  and  from  the  order  denying 
his  motion  for  a  new  trial. 

L.  A.  Oovld^  attorney,  and  of  counsel  for  appellant, 
upon  the  points  discussed  by  the  court,  urged : — I.  The 
complaint  should  have  been  dismissed  .as  requested. 
The  plaintiffs  had  abandoned  the  work  befoi-e  the 
service  of  the  notice;  the  plaintiffs  say  they  worked 
^'till  sometime  in  the  fall,  can't  state  the  date 
exactly;"  another  says  they  quit  the  work  some  time 
in  December;  there  is  no  denial  of  the  defendant' s 
testimony,  that  they  had  quit  the  work  before  he 
served  the  notice  ;  they  never  offered,  and  there  is  no 
evidence  that  they  ever  intended  to  complete  the 
contract.  Even  admitting  that  plaintiffs  have  a  claim 
for  work  done,  it  could  not  become  due  till  the  con- 
tract was  finished,  which  was  long  after  the  bringing 
of  this  suit,  because  defendant  did  nothing  to  hinder 
and  used  due  diligence  to  complete  the  work,  and 
plaintiffs  do  not  show  that  they  could  or  would  have 
completed  it  at  an  earlier  day  (Champlin  v,  Rowley,  18 
Wend,  187 ;  Wallman  v.  Society  of  Concord,  45  ]f.  T. 
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485;    Cunningham   v.    Jones,   20  Id.   486;    Mead  v. 
Degolyer,  16  Wend.  632). 

II.  The  defendant  suffered  great  damage  from  the 
plaintiff  s  delay  and  failure  to  complete  the  contract, 
aU  evidence  of  which  the  court  rejected  and  excluded. 
The  defendant  did  not  waive  his  right  to  damages  by 
excusing  plaintiff  s  failure  to  perform  within  the  time 
agreed  upon  (Ruff  v.  Rinaldo,  55  iV".  Y.  664 ;  Beebe  v. 
Johnson,  19  Wend.  600).  This  testimony  was  excluded 
on  the  theory  that  the  damages  were  too  remote,  and 
did  not  flow  directly  from  plaintiffs'  breach  of  the 
contract.  But  defendant  offered  to  show  that  the 
plaintiffs  knew  before  entering  into  this  agreement 
with  the  defendant  that  this  was  a  sub-contract,  that 
their  failure  to  complete  at  the  time  fixed  must  of 
necessity  put  defendant  in  default  and  must  cause  him 
the  very  damages  which  he  now  sets  up.  The  exclu- 
sion of  this  testimony  was  manifest  error  (Messmore  v. 
N.  Y.  Shot  &  Lead  Co.,  40  iT.  T.  422;  Griffin  v.  Col- 
ver,  16  Id.  493). 

Alex,  Thain^  attorney,  and  of  counsel,  for  respon- 
dent, on  the  points  discussed  by  the  court,  urged: 
— I.  Defendant's  counter-claim  is  made  up  of  damages 
for  losses  peculiar  to  a  contract  collateral  to  the  one 
alleged  to  have  been  broken,  and  to  which  the  plain- 
tiffs were  not  parties:  for  such  damages  there  can, 
therefore,  be  no  recovery  against  them  (Masterton  v. 
Mayor,  &c.  of  Brooklyn,  7  Jlillj  61-68).  Such  dam- 
ages are  not  fairly  to  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  at  the  time  the 
contract  between  them  was  made,  and  are  also  dis- 
allowed as  too  remote  and  contingent  (Masterton  v. 
Mayor,  &c.  [supra]^  per  Nelson,  J.,  68;  Griffin  v. 
Colver,  16  N.  Y.  489-496).  The  questions,  therefore, 
tending  to  show  knowledge  on  the  part  of  the  plaintiffs 
that  defendant  had  a  contract  with  the  city  involving 
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this  and  other  work,  were  wholly  immaterial.  Had 
the  parties  intended  that  plaintiffs  should  be  bound  by 
the  terms  of  such  collateral  contract,  or  had  it  been 
contemplated  that  they  were  to  be  answerable  for 
damages  so  remote  they  would  have  made  it  so  in  the 
contract,  and  not  left  so  important  a  question  in 
doubt.  The  reference  to  the  contract  between  the 
defendant  and  the  city  in  the  one  between  the  plain- 
tiffs and  defendant  could  huve  had  no  other  object 
than  the  identification  of  the  work. 

II.  The  motions  to  dismiss  the  complaint  were 
properly  denied.  The  plaintiflfs  had  shown  that  they 
had  furnished  upwards  of  20,000  yards  of  materials 
under  their  contract  with  defendant,  and  had  failed  to 
entirely  complete  the  work  because  defendant  assumed 
to  complete  it  himself. 

By  the  Court. — ^Fkeedman,  J. — On  the  former 
appeal  which  had  been  taken  by  the  plaintiflfs,  the 
general  term  of  this  court  held,  and  the  point  actually 
decided  was,  in  substance,  that  inasmuch  as  the  con- 
tract had  been  kept  alive  by  the  acts  of  *the  parties 
after  the  expiration  of  the  time  limited  for  the  perform- 
ance thereof,  if  the  defendant  had  wished  to  annul  the 
rights  of  the  plaintiffs  under  the  same,  he  should  have 
given  them  a  notice  requiring  performance  within  some 
reasonable  time  specified,  and  further  notifying  them, 
that  in  case  of  default  their  rights  would  be  deemed 
abandoned ;  and  that  no  such  notice  having  been  given 
plaintiff's  action  for  the  price  should  have  been  sus- 
tained. 

On  the  trial  which  is  now  the  subject  of  review,  the 
plaintiflfs  obtained  a  verdict,  but  the  defendant  was  not 
permitted  to  recover  any  damages  suffered  in  conse- 
quence of  plaintiffs'  delay  in  completing  the  work,  and 
the  principal  question  involved  in  the  present  appeal 
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is,  whether  the  defendant  has  a  right  to  recoup  such 
damages,  and,  if  so,  to  what  extent  he  may  do  so. 

Upon  plaintiffs'  failure  to  complete,  at  the  time  de- 
signated in  the  contract  for  the  completion  thereof, 
defendant  might  have  rescinded. 

He  elected  not  to  do  so,  but  from  time  to  time  he 
called  upon  the  plaintiffs  to  proceed  with  it,  which 
they  did  to  some  extent  up  to  the  month  of  December 
following,  when  they  again  ceased  work.  Both  parties, 
therefore,  departed  from  the  provision  of  the  contract 
as  to  time,  and  hence  plaintiffs'  rights  could  not  be 
annulled  without  another  time  being' fixed  and  a  new 
default  being  made. 

In  the  month  of  December  following,  on  becoming 
tired  of  plaintiffs'  dilatoriness  and  apparent  abandon- 
ment of  the  contract,  the  defendant  did  serve  a  notice. 
But  instead  of  serving  one  which  called  upon  the 
plaintiffs  to  complete  within  some  reasonable  time 
therein  specified,  and  which  notified  them  that  in  case 
of  default  their  rights  would  be  deemed  abandoned,  he 
served  a  notice  to  the  effect  that  he  would  take  the 
further  execution  of  the  contract  into  his  own  hands 
and  complete  the  same  for  account  of  the  plaintiffs  and 
hold  them  responsible  in  damages. 

Full  performance  on  the  part  of  the  plaintiffs  having 
been  thus  prevented  by  the  deliberate  act  of  the  defen- 
dant, plaintiffs  were  entitled  to  recover  for  what  they 
had  done  up  to  that  time,  and  the  defendant  was  bound 
to  make  the  compensation.  This  liability  on  the  part 
of  the  defendant,  however,  is  coupled  with  his  right  to 
insist  upon  a  deduction  for  the  damages  sustained  by 
him  in  consequence  of  the  delay. 

Had  he  first  notified  the  plaintiffs  to  complete 
within  a  reasonable  time  specified,  he  might,  on  their 
default,  have  rescinded  and  retained  the  benefit  accru- 
ing to  him  from  a  partial  i^erformance.  In  such  case 
he  would  have  waived  his  claim  for  damages. 


182 


DILLON    V.  MA8TERS0N. 


Opinion  of  the  Court,  by  Freedman,  J. 


But  having  adapted  the  other  course,  which  was  in 
affirmance  of  the  contract,  and  which  rendered  him 
liable  to  ^paj  for  snch  partial  performance,  and  there 
being  no  condition  of  the  contract  unperformed  on  his 
part  at  the  time  of  such  election,  he  is  not  estopped 
from  claiming  damages  (Ruff  v.  Rinaldo,  55  iT.  T.  664 ; 
Cassidy  v.  Le  Fevre,  45  Id.  562 ;  Dibble  v,  Corbett,  6 
Bosw.  203  ;  Sinclair  v.  Tallmadge,  36  Barb.  602). 

The  question  therefore  remains,  what  damages  the 
defendant  is  entitled  to. 

No  effort  was  made  to  show,  and  indeed  it  is  not 
claimed,  that  the  defendant  incurred  a  larger  exi)ense 
in  doing  the  work  which  he  did  himself  subsequent  to 
the  notice  given,  than  he  would  have  incurred  if 
he  had  permitted  the  plaintiffs  to  finish  their  con- 
tract. 

It  appears,  however,  that  the  whole  work  to  be  done 
by  the  plaintiffs  for  the  defendant  under  the  contract 
in  question,  was  embraced  in  a  prior  contract  between 
the  defendant  and  the  corporation  of  the  city  of  New 
York,  and  the  contract  between  the  parties  to  this 
action  recites  such  fact. 

At  the  trial  the  defendant  offered  his  contract  with 
the  city  in  evidence,  for  the  purpose  of  thereby  laying 
the  foundation  for  the  proof  of  damages  which  he  al- 
leged he  sustained  under  that  contract  by  reason  of 
plaintiffs'  delay,  and  it  was  excluded. 

He  also  offered  to  show  that  the  plaintiffs  had  ex- 
amined the  said  contract  of  the  defendant  with  the 
city,  that  they  knew  its  terms  and  conditions,  and  that 
defendant's  liability  under  the  same  was  dependent 
upon  the  performance  of  plaintiffs'  contract,  before 
plaintiffs  entered  into  the  contract  in  suit,  and  that  the 
former  constituted  the  basis  upon  which  the  latter  was 
made.    This  testimony  was  excluded. 

I  am  of  the  opinion  that  these  rulings  constituted 
error. 
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True,  in  ordinary  cases  and  under  the  operation  of 
the  rule  applicable  to  that  class  of  cases,  that  damages, 
in  order  to  be  recoverable,  must  not  only  be  such  as 
might  naturally  be  expected  to  flow  from  the  violation 
of  the  contract  in  suit,  and  such  as  are  certain  both  in 
their  nature  and  in  resi)ect  to  the  cause  from  which 
they  proceed,  but  must  also  be  such  as  may  fairly  be 
supposed  to  have  entered  into  the  contemplation  of  the 
parties  at  the  time  of  the  execution  of  the  contract,  in 
settling  the  amount  of  damages  to  be  recovered  for  the 
breach  of  the  principal  contract,  damages  sustained  on 
collateral  contracts  entered  into  as  subsidiary  to  the 
fulfillment  of  the  principal  one,  cannot  be  considered 
(Masterton  v.  Mayor,  &c.  of  Brooklyn,  7  Hill^  61). 

But  when  the  sub-contractor,  at  the  time  of  making 
his  contract,  knows  that  the  principal  contractor  has 
an  existing  contract  for  the  same  work,  and  that  the 
sub-contract  is  made  to  fulfill  the  principal  contract, 
and  the  sub-contractor  agrees  to  supply  the  work  to 
enable  the  principal  contractor  to  fulfill  his  contract, 
any  damage  which  the  principal  contractor  might 
naturally  be  expected  to  sustain  under  his  contract  in 
consequence  of  the  default  of  the  sub-contractor,  may 
justly  be  said  to  have  entered  into  the  contemplation 
of  the  parties  to  the  sub-contract,  and  may  be  recovered 
for  that  reason,  if  subsequently  sustained  and  capable 
of  being  ascertained  with  certainty  (Messmore  v.  N. 
Y.  Shot  and  Lead  Co.,  40  N.  Y.  422). 

The  evidence  should,  therefore,  have  been  received, 
and  then  the  duty  would  have  devolved  upon  the  court 
to  see  to  it,  that  the  defendant  recovered  no  damages 
except  such  as  clearly  and  naturally  flowed  from  the 
breach  of  the  contract  with  the  city,  as  necessitated  by 
plaintiffs'  breach  of  their  contract  with  him.  Defen- 
dant' s  claim  for  damages  in  being  kept  from  obtaining 
other  contracts,  can  under  no  circumstances  be  sus- 
tained ;  but  as  to  his  right  to  recover  any  of  the  other 
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items  set  forth  in  his  bill  of  particulars,  in  respect  to 
which  he  ineflfectually  sought  to  give  testimony,  I  am 
unable  to  form  an  opinion  without  having  the  excluded 
contract  before  me. 

Inasmuch  as  it  sufficiently  appears,  however,  that 
the  excluded  testimony  above  referred  to,  together  with 
other  proof  subsequently  offered  and  likemse  rejected, 
might  have  entitled  the  defendant  to  some  i-ecoupment, 
the  judgment  and  order  api)ealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

'  Curtis,  Ch.  J.,  and  Sanford,  J.,  concurred. 


FREDERICK   W.   MOORE,  et  al.,  Plaintiffs,  v. 
LOUIS  J.  BELLONI,   Jr.,  Defendant, 

I.  EVIDENCE, 

1.  WRITTEN  INSTRUMENTS, 
(a.)  Copies,  when  admissible  without  aeeaunting  for  the  originaU. 
1.  When  the  party  against  whom  they  are  offered,  fumiahed 
them  to  the  party  on  whose  behalf  they  are  offered,  as  a 
guide  in  the  performance  of  the  contract  contained  in  the 
•  originals  to  bo  performed  by  the  latter  for  the  former, 
n.  BILL   OF  PARTICULARS, 

1.  WHEN  DEMANDxVBLE  AS  A  MATTER  OF  RIGHT. 

(a.)  Only  when  the  action  is  on  an  account  stated,  not  when  it  is 
based  on  the  original  indebtedness. 
1.  Held  in  this  case  not  to  be  denumdoMe, 

2.  PRECLUDING  THE  GIVING  OF  EVIDENCE  FOR  NOT 
FURNISHING  ON  DEMAND,  IN  A  CASE  WHERE  IT  IS 
DEMANDABLE. 

(a.)   Order  at  special  term.     An  order  to  that  effect  should  be 

obtained  at  special  term  in  advance  of  the  trial. 
Q),)  Application  at  the  trial.     If  the  motion  to  produce  is  made 
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in  the  first  instance  at  the  trial,  it  is  then  at  best  addressed  to 
the  discretion  of  the  trial  judge,  the  exemse  of  tchieh  should 
Tiot  be  interfered  mth  on  appedL 

Before  Curtis,  Ch.  J.,  Sanford  and  Feeedman,  JJ. 

Decided  March  5,  1877. 

Exceptions  heard  at  general  term. 

The  defendant  consigned  to  the  plaintiffs,  who  are 
merchants  at  Buenos  Ayres  and  Monte  Video,  two 
cargoes  of  coal  for  sale  on  commission. 

The  action  is  brought  by  the  plaintiffs  to  recover  for 
advances  and  an  alleged  balance  for  disbursements  on 
account  of  freight,  demurrage,  &c.,  over  and  above  the 
proceeds  realized  from  the  sale  of  the  coal. 

The  complaint  was  as  follows:  "For  a  first  cause 
of  action,  plaintiffs  allege  that  on  or  about  September 
30,  1872,  the  defendant  consigned  to  the  plaintiffs  a 
cargo  of  coal  by  the  bark  "  Margaret  S.  Weir,"  to  take 
charge  of  and  sell  the  same  for  the  account  of  the 
defendant,  and  on  which  the  plaintiffs,  at  the  special 
instance  and  request  of  the  defendant,  advanced  to  the 
defendant  the  sum  of  five  hundred  and  twenty -two 
pounds  eighteen  shillings  and  eleven  pence,  British 
money,  on  the  sixteenth  day  of  December,  1872,  and 
that  thereafter  the  said  cargo  of  coal  arrived  at  Monte 
Video,  and  was  there  received  by  the  plaintiffs,  and 
the  freight  and  other  charges  thereon  paid  by  the 
plaintiffs,  and  thereafter  the  said  cargo  was  sold,  and 
on  the  eighte^th  day  of  March,  1873,  the  plaintiffs  re- 
ceived the  proceeds  of  said  cargo  and  applied  the  same 
in  payment  of  the  freight  and  charges  by  them  paid, 
and  after  so  applying  'the  same,  there  remained  a  bal- 
ance due  the  plaintiffs  of  four  hundred  and  eighty- 
seven  pounds  eighteen  shillings  and  four  pence,  which, 
together  with  the  aforesaid  sum  of  five  hundred  and 


1 


186  MOORE  V.  BELLONI. 


Statement  of  the  Case. 


twenty -two  pounds  eighteen  and  eleven  pence,  and 
the  further  sum  of  seven  pounds  sixteen  shillings 
and  ten  pence  for  commission,  together  amount  to 
the  sum  of  ten  hundred  and  eighteen  pounds  four- 
teen shillings  and  one  penny,  British  money,  and 
which  sums  the  defendant  promised  to  pay  to  the 
plain  tijffs. 

"That  the  value  of  said  ten  hundred  and  eighteen 
pounds  fourteen  shillings  and  one  penny  in  the  currency 
of  the  United  States  is  the  sum  of  seven  thousand  dol- 
lars. 

^'Second.  And  for  a  second  and  distinct  cause  of 
action  the  plaintiffs  allege  that,  on  or  about  the  third 
day  of  December,  1872,  the  defendant  consigned  to  the 
plaintiffs  a  cargo  of  coal  by  the  bark  '  Kestrel,'  to  take 
charge  of  and  sell  the  same  for  the  account  of  the 
defendant,  and  on  which  the  plaintiffs,  at  the  special 
instance  and  request  of  the  defendant,  advanced  to  the 
defendant  the  sum  of  two  hundred  and  seventy-three 
pounds  fifteen  shillings  and  seven  pence,  British 
money,  on  the  seventeenth  day  of  February,  1873,  and 
•  that  thereafter  the  said  cargo  of  co^l  arrived  at  Monte 
Video,  and  was  there  received  by  the  plaintiffs,  and  the 
freight  and  charges  thereon  paid  by  the  plaintiffs ;  and 
thereafter  the  said  cargo  was  sold,  and  on  the  nine- 
teenth day  of.  March,  1873,  the  plaintiffs  received  the 
proceeds  of  said  cargo,  and,  after  paying  the  said 
freight  and  charges  by  them  paid,  applied  the  balance 
thereof,  to  wit,  the  sum  of  eighty-one  pounds  thirteen 
shillings  in  payment  of  said  advance,  and  the  interest 
and  commissions  thereon,  amounting  to  the  sum  of 
five  pounds  five  shillings  and  five  pence,  leaving  a 
balance  then  due  the  plaintiffs  thereon  of  one  hun- 
dred and  ninety-seven  pounds  eight  shillings,  which 
sum  the  defendant  promised  to  pay  to  the  plaintiffs, 
with   interest    thereon  from   the   nineteenth  day  of 
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March,  1873.  That  the  value  of  said  one  hundred 
and  ninety-seven  pounds  eight  shillings  in  the  cur- 
rency of  the  United  States  is  the  sum  of  thirteen 
hundred  dollars. 

"Wherefore  plaintiffs  demand  judgment  against 
the  defendant  for  the  sum  of  eight  thousand  three 
hundred  dollars,  with  interest  on  thirty -five  hun- 
dred dollars  from  the  sixteenth  day  of  Decem- 
ber, 1872,  and  on  forty -eight  hundred  dollars 
from  the  nineteenth  day  of  March,  1873,  besides 
costs." 

On  the  trial  the  court  ordered  a  verdict  for  the 
plaintiffs  for  $6,744.15  in  gold,  and  directed  defen- 
dant's exceptions  to  be  heard  in  the  first  instance  at 
the  general  term. 

Scudder  <fe  Carter^  attorneys,  and  George  A.  Blacky 
of  counsel,  for  plaintiff,  on  the  questions  discussed  by 
the  court,  urged : — I.  The  defendant' s  exceptions  to 
the  admission  of  the  evidence  of  payments  made  by 
plaintiffs  and  his  objection  thereto  are  based  upon  a 
demand  of  copies  of  the  accounts  and  omission  to  serve 
them.  The  answer  to  the  objection  is  two-fold :  1.  The 
complaint  does  not  allege  any  account,  and  the  action 
is  not  in  its  nature  based  upon  an  account,  but  is  for 
money  lent  and  paid,  laid  out  and  expended,  and  there 
was  consequently  no  items  of  an  account  to  set  forth 
{Code^  §  158).  2.  If  the  defendant  desired  to  preclude 
the'  plaintiff  from  giving  evidence  on  the  ground  of 
failure  to  comply  with  the  demand,  his  remedy  was  to 
apply  to  the  court,  at  special  term,  and  have  the  ques- 
tion settled  there,  in  advance  of  the  trial  (Kellogg  v. 
Paine,  8  How.  332 ;  Goring  v.  Patten,  17  Ahb.  339). 

II.  The  exceptions  of  defendant  to  the  admission  of 
the  copy  charter-parties  are  not  well  taken.  If  the 
originals  were  the  best  evidence,  the  defendant  had 
notice  to  produce  them,  and  failed  to  do  so.    But, 
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taken  in  connection  with  the  evidence  that  the  broker 
always  kept  the  original  charter-party,  and  furnished 
copies  to  the  parties,  and  with  the  defendant's  letters, 
in  evidence,  mentioning  the  inclosure  of  the  chxirter- 
parties  to  the  plaintiffs'  agent,  and  the  evidence  of 
Hughes  that  the  documents  had  gone  to  Moore  and 
Tudor  by  mail,  had  come  back  to  Hughes  and  been 
handed  by  him  to  the  plaintiffs'  attorney,  and  were 
produced  by  them  on  the  trial  and  identified,  they 
were  sulEciently  proved.  But  the  copies  were  in  this 
case  the  best  evidence.  They  were  what  the  defendant 
furaished  to  the  plaintiffs  as  their  guide,  as  to  the 
contract  they  were  to  perform  for  him. 

George  L.  Ingraliam,  attorney,  and  Charles  A. 
Davison^  of  counsel,  for  defendant. 

By  the  Court. — Preedman,  J. — ^The  action  is  for 
advances  and  disbursements  made  over  and  above  the 
proceeds  idealized  fi'om  the  goods  consigned.  There 
were  two  distinct  consignments.  The  first  was  made 
in  September,  1872,  by  the  bark  Margaret  S.  Weir, 
and  the  second  in  the  month  of  December  following,  by 
the  bark  Kestrel.  Defendant's  answer  is  in  effect  a 
general  denial,  except  as  to  the  advances  which  are 
admitted. 

Defendant  complains  that  against  his  objection  and 
exception  the  court,  upon  the  trial,  admitted  in  evi- 
dence copies  of  the  charter-party  of  both  vessels. 

Notice  had  been  served  on  defendant's  attorney  to 
produce  the  originals,  but  they  had  never  been  in  his 
possession  or  in  that  of  the  defendant.  George  H. 
Brewer,  a  witness,  had  been  subpoenaed  to  produce 
them,  but  it  turned  out  that  at  the  time  of  the  service 
of  the  subpoena  he  was  no  longer  connected  with  the 
shipping  firm  which  had  the  custody  of  them.  Nor 
was  any  proof  given  that  a  search  had  been  made 
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for  them  and  that  they  could  not  be  found.  Unless, 
therefore,  the  copies  were  admissible  without  account- 
ing for  the  non-production  of  the  originals,  they  were 
improperly  received. 

Proof  was  given,  however,  of  the  due  execution  of 
the  originals  by  the  defendant,  and  then  it  was  shown 
that  the  shipping  brokers  always  kept  the  original 
charter-i^arty  and  furnished  copies  only  to  the  parties 
in  interest ;  that  this  custom  was  observed  in  this  case ; 
that  the  defendant  Received  his  copies,  which  were 
certified,  and  handed  the  copy  relating  to  the  bark 
Margaret  S.  Weir  over  to  plaintiffs'  agent  in  the  city 
of  New  York,  who  mailed  the  same  to  the  plaintiffs ; 
that  the  copy  received  by  the  defendant  relating  to  the 
bark  Kesti'el  was  mailed  by  the  defendant  himself  to 
the  plaintiffs ;  that  the  plaintilfs  subsequently  sent 
both  copies  so  mailed  to  them  back  to  .their  agent  in 
the  city  of  New  York,  and  that  said  agent  handed 
them  over  to  plaintiflEs'  attorney,  who  produced  them 
in  court. 

Having  been  thus  identified  and  connected  with  the 
defendant,  the  copies  produced  and  put  in  evidence 
were  clearly  admissible.  Indeed  it  may  be  said,  that 
such  copies  were,  as  between  the  plaintiffs  and  the 
defendant,  the  best  evidence,  for  they  were  furnished 
by  the  defendant  to  the  plaintiffs  as  a  guide,  in  the 
performance  of  the  contract  which  they  were  to  per- 
form for  him. 

The  defendant  also  objected  to  the  admission  in 
evidence  of  certain  accounts  of  sales  and  disburse- 
ments relating  to  the  cargo  of  the  bark  Margaret  S. 
Weir,  upon  the  grounds,  first,  that  the  defendant  had, 
during  the  pendency  of  the  action,  demanded  copies  of 
the  accounts  mentioned  in  the  complaint,  and  that  the 
plaintiffs  had  omitted  to  furnish  the  same,  and  hence 
were  precluded  under  section  158  of  the  Code  from 
giving  evidence  thereof ;  and  secondly,  because,  as  they 
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claimed,   there  was   no  evidence  tliat   the   accounts 
offered  had  ever  been  rendered  to  the  defendant. 

As  to  the  iirst  ground  of  objection  the  answer  is 
twofold : 

1.  The  complaint  does  not  proceed  upon  an  account 
stated.  It  is  for  moneys  advanced,  laid  out  and  ex- 
pended for  defendant' s  use,  and  it  specifies  the  facts 
and  circumstances  under  which,  and  the  manner  in 
which,  it  was  done.  The  causes  of  action  pleaded  are 
based,  therefore,  upon  the  original  indebtedness.  It  is 
only  in  cases  in  which  the  pleading  is  based  upon  a 
si)ecific  account,  set  forth  in  the  manner  permitted  by 
section  158,  that  the  items  may  be  called  for  as  matter 
of  right. 

2.  Even  if  the  complaint  could  be  deemed  to  allege 
an  account,  if  the  defendant  desired  to  preclude  the 
plaintiffs  from  giving  evidence  thereof,  on  the  ground 
of  failure  to  comply  with  the  demand,  he  should  have 
applied  to  the  court  at  special  term,  and  have  the 
question  settled  there  in  advance  of  the  trial.  Hav- 
ing delayed  until  the  trial,  the  motion  to  preclude 
the  plaintiffs  was  at  best  addressed  to  the  discre- 
tion of  the  presiding  judge,  and  the  exercise  of 
his  discretion  should  not  be  interfered  with,  especially 
when  it  appears,  as  it  does  in  this  case,  that  the 
accounts  were  rendered  to  the  defendant  before  the 
commencement  of  the  action,  and  that  their  correctness 
as  to  items  was  expressly  acknowledged  by  him. 

As  to  the  second  ground  of  objection : 
It  distinctly  appears  that  accounts  were  rendered 
by  plaintiffs  to  defendant  of  both  consignments.  The 
defendant,  by  letter,  acknowledged  that  he  had  exam- 
ined them,  and  that  they  were  correct  as  to  figures. 
These  accounts  hq  had  notice  to  produce,  but  he  failed 
to  do  so.  The  plaintiffs  thereupon  offered  a  copy  of 
the  account  relating  to  the  Kestrel,  and  the  same  was 
received  without  objection.    The  account  of  the  Mar- 
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garet  S.  Weir,  it  seems,  was  transmitted  by  the  plain- 
tiffs to  their  agent  in  New  York  on  the  same  sheet 
with  the  account  of  another  vessel  called  the  James 
Kitchen,  in  which  defendant  had  no  interest,  and  so 
much  of  the  account  as  related  to  the  Margaret  S. 
Weir  was  offered  and  put  in  evidence  after  proof  had 
been  made  that  the  agent  referred  to  had  shown  the 
whole  document  to  the  defendant,  and  had  discussed 
it  with  him,  and  that  he  had  furnished  the  defendant 
with  a  copy  of  so  much  of  it  as  related  to  the  Margaret 
S.  Weir. 

No  error  was  therefore  committed  in  receiving  the 
accounts. 

The  defendant  finally  claims  that  the  case  should 
have  been  submitted  to  the  jury  on  the  question  whether 
the  defendant  is  chargeable  with  the  lighterage,  de- 
murrage and  cartage  set  forth  in  the  accounts. 

The  evidence  was  not  only  abundant,  but  uncontra- 
dicted, and  all  the  facts  and  circumstances  in  the  case 
seem  to  corroborate  it,  that  these  charges  were  incurred 
by  the  plaintiffs  in  good  faith  and  necessarily,  and 
hence  plaintiffs  were  entitled  to  have  the  jury .  so  in- 
structed. 

There  are  other  exceptions  in  the  case,  but,  as  they 
have  not  been  noticed  in  defendant's  points,  they  may 
be  deemed  to  have  been  waived. 

Defendant's  exceptions  should  be  overruled  and 
judgment  ordered  for  the  plaintiffs,  upon  the  verdict, 
with  costs. 

Curtis,  Ch.  J.,  and  Sanfoed,  J.,  concurred. 
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RICHARD  D.  CROTTY  v.  DUNCAN  E.  McKENZIE. 

L  ATTORNEY'S  LIEN. 

1.  As  BETWEEK  PLAINTIFP*B  ATTORNEY  AND  HIS  CLIENT. 

The  attorney  has  a  lien  on  the  judgment  in  favor  of  his  client, 
for  compensation  for  his  services. 

1.  Mecuure  of  Uen,     The  sum  agreed  to  be  paid,  or  if  there  is 
no  agreement,  then  the  reasonable  value  of  the  services, 
(a.)  BeasonabU  fialue^  'prima,  fa/dt  evidence  of;  Casts. 
1.  The  sums  recovered  by  a  party,  sub  nomine  costs,  as 
an  indemnity  for  his  expenses,  are,  prima  facie,  the 
measure  of  the  compensation  to  which  his  attorney 
is  entitled. 

2.  As  BETWEEN  THE  PLAINTIFF'S  ATTORNEY  AND  THE  DEFENDANT. 

Liability  of  defendant  for  compensation'  of  plaintiffs  attorney 
after  a  settlement  between  him  and  plaintiff. 

1.  I^ot  liable  unless  ^ 

1.  Notified  before  the  settlement  that  plaintiffs  attorney 
claims  a  lien. 

2.  The  settlement  was  made  coUusively,  without  the 
knowledge  of  the  attorney,  with  the  view  of  depriving 
him  of  his  compensation. 

2.  Measure  of  liability — Cannot  exceed  the  amount  of  the 
verdict  or  judgment. 

8.  Enforcement  of. 

« 

1.  How  not  to  he  enforced, 
(a.)  Cannot  be  by  issuing  execution  on  a  judgment  satisfied  of 
record. 
1.  The  satisfaction  must  first  be  vacated  on  motion* 
n.  EXECUTION. 
1.  Judgment  satisfied  of  record. 
1.  An  execution  cannot  issue  thereon. 
(a.)  Svoeet  v.  Bartlett,  4  Sandf  661,  is  not  an  authority  to  (he 
contrary. 

Before  Sanfoed  and  Freedman,  JJ. 

Decided  March  5,  1877. 

Appeal  by  attorney  for  plaintiff. 
This  is  an  appeal  taken  by  plaintiffs  attorneys 
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from  an  order  made  at  special  term  setting  aside  an 
execution  and  levy  made  thereunder. 

Execution  was  issued  October  25,  1876.  The  judg- 
ment upon  which  it  purported  to  be  issued  was  satislied 
Of  record  on  October  17,  1876,  and  so  marked  upon  the 
docket.  Upon  affidavit  showing  these  facts,  defendant 
moved  to  set  aside  the  execution  aud  levy. 

Plaintiff's  attorneys  opposed  on  the  ground  that 
they  had  a  lien  on  the  judgment  for  services  rendered 
to  the  extent  of  $210.80,  of  which  $160.80  were  for 
taxable  costs,  and  the  remaining  $50.00  had  been  agreed 
by  the  plaintiff  to  be  paid  to  them,  and  that  the  case 
had  been  settled  fraudulently  and  coUusively  between 

« 

defendant's  attorneys  and  a  Mr.  Thompson,  who 
had,  to  some  extent  at  least,  been  intrusted  by  plain- 
tiff's attorneys  with  the  possession  of  the  papers  and 
the  management  of  the  suit,  with  the  design  to  defeat 
plaintiff's  attorneys'  lien  for  costs. 

No  notice  of  such  lien  had  ever  been  given  to 
defendant  or  his  attorneys. 

The  court  granted  the  motion,  and  plaintiff' s  attor- 
neys appealed. 

At  special  term  the  following  opinion  was  delivered. 

''  Curtis,  C.  J. — The  plaintiff  recovered  a  judgment, 
August  31,  1870,  for  $273.80.  The  defendant  appealed 
to  the  general  term.  The  judgment  included  plain- 
tiff's taxed  costs,  $160.80,  and  $50  agreed  by  the  plain- 
tiff, to  be  paid  to  his  attorney.  The  plaintiff  and  the. 
defendant's  attorneys  entered  into  an  arrangement  by 
which  the  judgment  was  paid  and  satisfied  October  17, 
1876,  without  the  knowledge  of  the  plaintiff's  attorney. 
The  latter,  upon  discovering  it,  issued  an  execution  on 
the  judgment,  requiring  the  sheriff  to  levy  the  amount 
of  his  costs  and  counsel  fee.  The  defendant  now 
moves  to  vacate  this  levy  and  execution,  and  the  attor- 
ney claims  that  his  client,  the  plaintiff,  is  pecuniarily 
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irresponsible,  and  that  the  parties  entered  into  the 
arrangement  in  order  to  defraud  him  of  his  costs,  and 
with  knowledge  of  his  lien. 

"  There  is  no  substantial  proof  impeaching  the  good 
faith  of  the  satisfaction  of  the  judgment,  and  it  does 
not  appear  that  the  plaintiffs  attorney  took  the  pre- 
caution to  protect  his  lien  for  costs  by  serving  a  notice 
of  it  upon  the  judgment  debtor.  The  lien  and  the 
right  to  enforce  it  are  controverted  on  the  part  of  the 
defendant. 

"In  Rooney  v.  Second  Avenue  Railroad  Co.  (18 
If.  T.  868)  the  somewhat  divergent  views  expressed 
in  reference  to  the  effect  of  the  Code  upon  the  lien  of 
an  attorney  upon  the  judgment  recovered  by  him,  are 
considered,  and  the  conclusion  is  arrived  at,  that  such 
lien  is  not  abolished,  and  is  not  measured  by  the  actual 
costs,  but  covers  any  portion  of  the  damages  which 
may  have  been  stipulated  for  the  compensation  of  the 
attorney's  services.  This  court  early  took  this  position 
and  refused  to  set  aside  an  execution  issued  by  the 
plaintiffs  attorneys  to  collect  the  costs,  on  which  they 
had  a  lien  by  judgment,  when  the  plaintiff  and  defend- 
•  ant,  without  their  knowledge,  had  settled  the  litiga- 
tion and  satisfied  the  judgment.  Oakley,  C.  J.  (all 
the  rest  of  the  judges  concurring),  stated  that  it  was 
the  determination  of  the  court  to  sustain  the  lien  of 
the  attorney,  and  that,  where  his  right  to  the  costs  was 
established,  the  court  would  protect  it  so  far  as  it 
could,  because,  however  the  matter  might  be  techni- 
cally, the  costs  were  in  reality  his  property.  It  vras 
further  held  that  an  attorney  had  no  lien  for  his  costs, 
until  a  judgment  was  entered,  or  at  least  not  until  after 
verdict,  and  that  until  the  lien  attaches,  the  parties 
can  settle  the  suit  regardless  of  his  claim  for  costs. 
But  after  the  attorney's  right  to  costs  is  fixed  by  a 
verdict  or  judgment,  then  the  jmrties  are  no  longer  at 
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liberty  to  settle,  disregarding  his  interests  in  the  matter 
(Sweet  tJ.  Bartlett,  4  Sandf.  661). 

"In  the  case  of  Ward  ^),  Syne  (9  JToi/),  Pr.  16)  it 
wa5  also  held  by  the  general  term  of  the  court  of  com- 
mon pleas  (Judges  Dajly  and  Woodruff  concurring), 
that  the  Code  did  not  affect  the  attorney's  lien  for  his 
services. 

"  In  Ackerman  ».  Ackerman  (14  Abh.  Pr.  229)  the 
general  term  of  the  court  of  common  pleas  held  that 
although  the  lien  of  the  attorney  for  costs  waa  one 
which  the  court  would  enforce,  yet  payment  by  a 
judgment  debtor  to  a  judgment  creditor  of  the  judg- 
ment, was  valid  against  the  lien  of  the  attorney,  unless 
the  debtor  had  notice  of  the  attorney's  claim  by  way 
of  lien  to  a  portion  of  such  judgment 

"  It  was  also  held  that  although  an  execution  could 
be  issued  upon  a  judgment  which  had  been  satisfied, 
yet  that  if  the  satisfaction  was  voidable  for  any  cause, 
it  must  be  vacated  by  the  coui't  before  execution  could 
be  issued, 

''In  Bishop  t),  Garcia (14  Abb.  Pr.  N.  8.  72),  the 
principle  was  concurred  in,  that  if  an  attorney  desires 
to  protect  his  lien  for  costs  and  expenses  against  the 
settlement  of  a  judgment,  he  must  give  notice  of  the 
lien  to  the  judgment  debtor. 

"In  Sweet  v.  Bartlett  {supra)  the  defendants  do 
not  api)ear  to  have  raised  the  objection  that  they  had 
not  been  notified  of  the  attorney's  lien  for  costs, 
and  the  effect  of  such  an  omission  on  the  part  of  the 
plaintiff  is  not  considered;  but  as  that  arises  in  the 
present  case,  it  would  seem  a  more  just  and  equitable 
rule  that  the  plaintiff's  attorney  should,  before  at- 
tempting to  enforce  his  lien,  be  required  to  give  such 
notice,  and  that  it  would  be  better  to  apply  to  the  court, 
before  he  issues  his  execution,  for  an  order  to  vacate 
the  satisfaction  of  the  judgment. 

"In  Marshall  v.  Meeks  (51  iT.  Y.  140),  these  views 
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as  to  an  attorney's  lien  for  liis  costs  are  confirmed,  and 
it  was  held  that  where  the  judgment  was  for  costs 
solely,  it  was  in  itself  a  legal  notice  of  the  lien,  which 
could  be  discharged  only  by  payment  to  the  attorney, 
and  by  a  divided  court,  it  was  held,  that  where  the 
judgment  issues  for  both  damages  and  costs,  such  lien 
could  only  be  protected  by  notifying  the  judgment 
debtor.  This  mode  of  protecting  this  lien  by  such 
notice  is  recognized  in  Pulver  v.  Hanis  (52  N.  Y,  73), 
and  in  Lesher  v.  Egidus  (3  Ilun^  217). 

'*It  is  with  reluctance  I  feel  constrained  by  the 
weight  of  the  later  authorities  to  set  aside  an  execu- 
tion issued  in  accordance  with  what  might  seem  to  be 
the  settled  practice  of  this  court,  as  expressed  in  Sweet 
V.  Bartlett  (supra). 

"The  execution  and  levy  sought  to  be  set  aside  on 
the  part  of  the  defendants  must  be  vacated,  but  without 
costs."   , 

Culver,  Bertram  &  PhillbrooJc,  plaintiflfs  attorneys, 
and  appellant  in  propria  personce,  and  H.  B.  Pk  ill- 
hrooJc,  of  counsel,  urged : — I.  The  attorney  for  party 
recovering  a  judgment  is  assignee  of  the  judgment  to 
the  extent  of  costs,  and  also  his  fee,  if  agreed  upon,  and 
courts  will  always  protect  his  rights  (5  Bosanqiiet  & 
Pulner,  99;  10  Wend.  617;  15  Johris.  406;  4  Sand/, 
661 ;  40  Hr.  r.  680 ;  12  Abb.  Pr.  325 ;  7  Id.  210 ; 
16  How.  173 ;  1  Id.  94 ;  8  Bun,  136 ;  4  Cow.  416 :  9 
How.  460 ;  1  Sprague,  11,  126,  TJ.  S.  Dlst.  Ct. ;  10 
Wall.  483,  U.  8.  Svpreme  Ct;  Rooney  v.  Second 
Avenue  R.  R.  Co.,  18  N.  Y.  368). 

The  attorney  being  assignee  of  the  judgment  to  the 
extent  of  costs  and  fees,  whoever  has  knowledge  of  his 
interest  has  sufficient  notice  (4  Barb.  47 ;  12  Johns. 
343 ;  1  Johns.  Cas.  61 ;  10  Wend.  617;  6  Hoio.  161 :  3 
Id.  386). 

Butler,   Stillman  &  Hubbard,  attomej^'s,  and  of 
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counsel,  for  the  defendant  and  respondent,  urged : — I. 
An  execution  cannot  be  issued  upon  a  judgment  which 

•  has  been  satisfied  by  the  filing  of  a  certificate  as  pre- 
scribed by  the  Revised  Statutes.  If  the  satisfaction  is 
voidable  for  any  cause,  it  must  be  vacated  by  the  court 
before  execution  can  be  issued  (Ackerman  v.  Acker- 
mau,  14  Abb.  Pr.  229,  and  cases  cited;  Foote  v. 
DUlaye,  65  Barb.  521 ;  Booth  v.  Farmers  &  Mechanics' 
Bank,  4  La?i8.  307 ;  3  Bev.  Stat.  6  ed.  620,  §§  22, 
24).  1,  After  satisfaction  of  record,  there  is  no  judg- 
ment upon  which  an  execution  .can  issue.  Since  the 
adoption  of  the  Revised  Statutes,  the  satisfaction  is  a 
part  of  the  record  of  the  court,  and  opeiutes  to  ex- 
tinguish the  judgment  (Booth  v.  Farmers  &  Mechanics' 
Bank,  supra).  2.  The  lien  of  an  attorney  is  only  an 
equitable  lien,  the  proceeds  not  being  in  his  hands. 
His  remedy  in  the  iirst  instance  is  to  move  the  court  to 
vacate  the  satisfaction-piece  (Ackerman  v.  Ackerman, 
supra ;  Ward  n.  Wordsworth,  1  E.  D.  Smithy  698 ; 
Rooney  ©.  Second  Avenue  R.  R.  Co.,  18  N.  T.  368; 
Pearl  v.  Robitchek,  2  Daly^  138 ;  McDowell  v.  Second 
Avenue  R.  R.  Co.,  4  Bosw.  670;  Bishop  v.  Garcia,  14 
Abb.  Pr.  JV.  S.  69,  72).  The  case  of  Sweet  v.  Bartlett, 
(4  Sandf.  661),  relied  upon  by  appellant,  was  decided 
before  the  practice  was  settled;  if  it  has  the  effect 
claimed  by  the  appellant,  it  has  been  substantially 
overruled  by  the  court  of  appeals ;  it  does  not  appear 
that  in  that  case  the  judgment  was  satisfied  of  record, 
nor  that  this  question  was  argued  at  all ;  and  in  that 

•  case  there  was  positive  evidence  or  fraud  (See  opinion 
of* Curtis,  Ch.  J.,  in  this  case;  Marshall  n.  Meeks,  61 
N.  r.  140;  Pulver  v.  Harris,  63  Id.  73;  Lesher  v. 
Roessner,  3  Hun^  217). 

II.  There  was  no  fraud  in  the  settlement.  This  has 
been  established  in  this  court,  and  until  that  adjudica- 
tion is  reversed,  the  decision  is  conclusive.  1.  No 
notice  of  any  lien  was  ever  given.    The  authorities  are 
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conclusive  uix)n  the  ix)int  that  such  notice  is  absolutely 
necessary  in  order  to  defeat  a  settlement  (See  cases 
cited  supra).  The  fact  that  a  judgment  is  partly  for 
costs  and  partly  for  damages  does  not  constitute 
notice,  either  actual  or  implied  (Marshall  v.  Meeks,  51 
K.  T.  140). 

By  the  Court. — Freedman,  J. — Before  the  Code, 
costs  were  taxed  under  the  name  of  attorney's  and 
solicitor's  fees,  and  the  taxable  costs  formed  the  meas- 
ure of  the  compensation  of  the  attorney  or  solicitor. 
By  the  Code  all  statutes  establishing  or  regulating  the 
costs  or  fees  of  attorneys,  solicitors  and  counsel  in  civil 
actions,  and  all  rules  and  provisions  of  law  restricting 
or  controlling  the  right  of  a  party  to  agree  with  an 
attorney  or  counsel  for  his  compensation,  are  repealed, 
and  the  measure  of  such  compensation  is  left  to  the 
agreement,  express  or  implied,  of  the  parties. 

At  the  same  time,  the  Code  allows  certain  costs  to 
the  party  as  an  indemnity  for  his  expenses  in  the 
action. 

The  lien  of  the  attorney  upon  the  judgment  he  re- 
covers is  not  aflfected  by  the  change,  because  such  lien 
did  not  arise  from  any  fee-bill,  but  was  established  by 
a  long  current  of  authority. 

Such  lien,  however,  is  no  longer  measui-ed  by  the 
taxable  costs.  The  compensation  to  which  he  is  en- 
titled for  his  services  may  now  be  determined  as  in 
other  professions,  namely,  either  by  express  contract, 
or  where  there  is  no  agreement  as  to  amount,  by  the 
value  of  the  services  rendered,  which  means  a  reas^n- 
able  value  (Stow  v.  Hamlin,  11  How.  Pr.  452 ;  Garfield 
0.  Kirk,  65  Barb.  464) ;  and  the  sum  so  agreed  upon, 
or  said  value,  may,  according  to  circumstances,  exceed 
or  fall  below  the  taxable  costs  (Rooney  v.  Second  Ave. 
R.  R.  Co.,  18  iT.  F.  370) ;  although,  in  the  absence  of 
an  agreement  upon  the  subject,  the  sum  recovered  by 
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a  party  as  an  indemnity  for  his  expenses  are  prima 
facie  the  measure  of  the  compensation  to  which  the 
attorney  is  entitled. 

It  is  only  when  circumstances  warrant  it  that  the 
court,  in  the  absence  of  an  agreement,  will  allow  the 
attorney  better  compensation  than  the  bill  of  costs,  as 
taxed,  will  afford  (Cregier  v.  Cheesbrough,  26  How. 
200). 

Wlienever  there  is  a  lien,  it  attaches  for  the  entire 
amount  which  he  is  entitled  to  claim  as  the  measure  of 
his  compensation  (Rooney  v.  Second  Ave.  R.  R.  Co.,  18 
JSf',  Y.  368 ;  Ackerman  t.  Ackerman,  14  Abb.  229  ; 
Marshall  v.  Meech,  51  iV.  Y.  141).    But  it  has  been 

« 

held  that  such  lien  does  not  attach  before  judgment,  or 
at  least  not  till  .after  verdict  (Shank  v.  Shoemaker,  18 
JV.  Y,  489 ;  Sweet  v.  Bartlett,  4  Sand/.  661). 

There  is  no  doubt,  however,  that  in  case  of  collusion 
or  fraudulent  design  the  protection  of  the  court  may, 
even  before  verdict,  be  extended  to  the  attorney,  so  far 
as  to  deny  to  a  party  the  benefit  of  a  proposed  discon- 
tinuance, or  of  a  supplemental  answer  showing  settle- 
ment, except  upon  the  condition  of  payment  of  the 
costs  of  the  action  (Dietz  v.  McCaUum,  44  How.  Pr. 
493,  and  cases  therein  cited). 

Thus  it  will  be  seen  that  it  is  the  settled  policy  of 
the  courts  to  protect  the  rights  of  the  attorney,  so  far 
as  it  may  be  done  consistently  with  other  rules  of  law ; 
for,  as  it  was  said  in  Sweet  v.  Bartlett  (4  Sandf.  661), 
however  the  matter  might  be  technically,  the  costs  are 
in  reality  his  property. 

But  notwithstanding  this  benevolent  disposition 
exists  on  the  part  of  the  courts,  the  attorney  has  no 
right  to  rely  upon  it  as  against  the  adverse  party  to 
the  action.  As  against  him  the  attorney  should  pro- 
tect himself,  and  in  many,  if  not  most  cases,  this  can 
be  done  by  a  notice. 

Without  notice  the  adverse  party  in  the  action  is 
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under  no  obligation  to  the  attorney  not  to  settle  with 
his  client. 

True,  when  the  judgment  recovered  is  solely  for 
costs,  it  is  in  itself  legal  notice  of  the  attorney's  lien. 
But  when  it  is  damages  and  costs,  the  rule  is  nowiield 
to  be  otherwise.  In  such  case  the  judgment  is  no 
notice  at  all,  not  even  as  to  costs,  and  actual  notice  is 
necessary  (Marshall  v.  Meech,  51  JV.  Y.  140  ;  Pulver  r. 
Harris.  52  Id.  73).  And  before  judgment  the  full 
bench  of  this  court  has  stated  the  rule  to  be  as  follows : 

'  ^  If  an  attorney  has  omitted  to  protect  himself  bj^  a 
notice  forbidding  a  settlement  without  him,  and  the 
parties  compromise  the  action  before  judgment,  of 
which  he  fias  notice,  he  then  proceeds  in  the  suit  for 
his  costs  at  the  peril  of  establishing  conclusively,  that 
the  adverse  party  had  the  design,  when  making  the 
settlement,  of  defeating  his  demand  for  the  costs.  If 
he  fail  in  satisfying  the  court  of  this,  his  proceedings, 
subsequent  to  notice,  will  be  set  aside ' '  (McDowell  v. 
Second  Avenue  R.  R.  Co.,  4  Bosw.  670). 

The  result  of  the  foregoing  examination  is  that,  as 
between  themselves  and  their  client,  plaintiffs  attor- 
neys had  a  lien  on  the  judgment  recovered  to  the 
extent  of  $210.80.  But  how  does  the  case  stand  as 
against  the  defendant?  The  judgment  being  for 
damages  and  costs,  it  was,  under  the  decision  of  the 
court  of  appeals  in  Marshall  v.  Meech,  no  notice  to  him 
for  any  purpose,  nor  was  any  notice  of  the  lien  claimed 
by  the  attorneys  ever  served  upon  him.  Besides,  in 
the  settlement  complained  of,  they  were  represented 
by  a  Mr.  Thompson,  who  seems  to  have  possessed  some 
apparent  authority  from  them. 

But  the  gravest  mistake  made  by  them  was  com- 
mitted in  issuing  an  execution  upon  a  judgment  that 
had  been  regularly  satisfied  of  record. 

An  execution  cannot  be  issued  upon  a  judgment 
which  has  been  satisfied  by  the  filing  of  a  certificate  as 
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prescribed  by  2  R.  S.  362,  §§  22,  24.  If  the  satisfaction 
in  voidable  for  any  cause,  it  must  be  vacated  by  the 
court  before  execution  can  be  issued.  This  has  been 
expressly  held  by  the  general  term  of  the  court  of 
common  pleas,  and  is  undoubtedly  sound  law  (Acker- 
man  V.  Ackerman,  14  Abb.  Pr.  229,  and  cases  cited). 
The  reason  is  that  since  the  adoption  of  the  Bevised 
Statutes  the  satisfaction  is  a  part  of  the  record,  and 
opei-ates  to  extinguish  the  judgment  (Booth  2?. 
Farmers'  &  Mechanics'  Bank,  4  Lans.  307).  This 
reason  applies  with  two-fold  force  to  the  lien  of  the 
attorney,  which  is  only  an  equitable  one,  as  long  as 
the  proceeds  are  not  in  his  hands. 

Plaintiffs  attorneys  should,  therefore,  have  moved 
to  vacate  the  satisfaction  before  issuing  execution. 
Sweet  V,  Bartlett  (4  Sandf.  881)  is  not  an  authority  for 
their  position.  It  does  not  appear  that  in  that  case 
the  judgment  was  satisfied  of  record,  nor  was  the 
question  raised  so  far  as  the  report  shows ;  but  it  does 
appear  distinctly  that,  after  the  settlement,  the  attor- 
ney obtained  an  aflBrmance,  procured  a  remittitur, 
entered  a  fresh  judgment  thereon,  and  then  issued 
execution  vcpon  the  latter  judgment. 

The  order  should  be  affirmed  with  costs  to  be  paid 
by  the  appellants  personally. 

Sanford,  J.,  concurred. 
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JOHN  RYAN,   Plaintiff,  v.  THE  MAYOR,  &c., 
OP  NEW  YORK,  Defendant. 

r.  DEMURRER  TO  ONE  OF  SEVERAL  DEFENSES,  ON  THE 
GROUND  OF  INSUFFICIENCY. 
1.  Order  subtaikikg  deuubkeb  with  leave  to  defenda^iT  to 

AHEKD.      EfFECF  OF. 

(a.)  Determination.     Such  order  is  a  determination  that  the 
averments  in  the  defense  demurred  to  constitute  no  de- 
fense; and  remaining  unreviewed,  the  determination  is 
eondttsite  on  the  trial  of  fhe  cavM, 
n.  ANSWER, 
1.  Implied  denial,  what  is  not. 
(a.)  A  denial  of  an  averment  of  rendition  (^  servicee  in  a  eertmn 
capacity  is  not  a  denial  of  an    averment  of  reoognition  and  em- 
ployment in  suck  capacity. 

Before  Curtis,  Ch.  J.,  Sanford  and  Freedman,  JJ. 

Decided  March  5,  1877. 

Exceptions  heard  at  general  term. 

The  action  was  brought  by  the  plaintiff  to  recover 
four  months'  salary,  to  wit,  from  September  1,  1871,  to 
January  1,  1872,  as  attendant  on  and  messenger  of  the 
superior  court. 

The  complaint  and  answer  were  as  follows : 

''The  complaint  of  the  plaintiff  respectfully  shows 
to  the  court : 

^^ First.  That  the  defendants  are  a  municipal  corpo- 
i;^tion  organized  and  existing  under  and  by  virtue  of 
their  ancient  charters  and  the  laws  and  statutes  of  the 
State  of  New  York. 

'^ Second.  That  under  the  provisions  of  an  act  of 
the  legislature  of  the  State,  passed  April  11,  1849, 
constituting  section  '28'  of  the  Code  of  Procedure, 
this  plaintiff  was  appointed  by  the  board  of  supervisors 
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of  the  county  of  New  York,  in  or  about  the  month  of 
February,  1869,  an  attendant  and  messenger  of  the 
superior  coui't  of  the  city  of  New  York,  and  employed 
for  no  definite  period  to  attend  upon  the  said  court,  and 
to  perform  the  duties  required  to  be  performed  by  him. 

^^ Third,  That  thereupon  he  entered  upon  the  per- 
formance of  his  duties  as  such  attendant  and  messen- 
ger, and  continued  to  perform  the  same  up  to  or  about 
June  15,  1874,  under  and  by  the  direction  of  the 
several  judges  of  said  court,  who  recognized  and  em- 
ployed this  plaintiff  in  and  about  said  com*t  as  such 
attendant. 

^*' Fourth.  That  by  a  resolution  of  the  board  of 
supervisors  of  the  county  of  New  York,  duly  passed  on 
or  about  February  13,  1869,  the  compensation  to  be 
paid  this  plaintiff  was  fixed  at  one  thousand  dollars 
per  annum. 

^' Fifth,  That  the  plaintiff  has  been  paid  for  his 
services  as  attendant  and  messenger  upon  the  said 
court  as  aforesaid  at  the  said  rate  of  one  thousand 
dollars  per  annum  up  to  the  month  of  September,  1871, 
and  that  for  the  months  of  September,  October, 
November  and  December,  1871,  he  has  not  been  paid, 
and  there  is  now  due  therefore  at  the  said  rate  the  sum 
of  $333.33  with  interest. 

^^ Sixth.  That  the  claim  of  this  plaintiff  has  been 
presented  to  the  comptroller  of  the  defendants,  and 
more  than  thirty  days  have  elapsed  since  such  pre- 
sentation and  payment  demanded,  and  that  said 
claim  has  not  been  paid,  and  still  remains  due  to  the 
plaintiff,  &c." 

Defendants'  answer  to  the  complaint  was  as  follows : 

^' First.  Defendants  aver  that  on  Februaiy  13, 1869, 
the  board  of  supei-visors  of  the  county  of  New  York 
had  no  power,  authority  or  jurisdiction  to  appoint  the 
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plaintiff  to  the  office  of  messenger  or  attendant  as 
alleged  in  the  complaint  herein.  That  the  said  office  of 
the  plaintiff  had  not  theretofore  existed,  and  pursuant 
to  section  4  of  chapter  854  of  the  Laws  of  1868,  the 
said  board  of  supervisors  were  prohibited  from  creating 
the  same. 

^'Second.  And  as  a  second  and  further  defense 
herein,  defendants  deny  that  the  plaintiff  performed 
any  service  vsrhatever  as  attendant  and  messenger  in 
the  superior  court  in  the  city  of  New  York,  during  the 
months  of  September,  October,  November  and  Decem- 
ber, 1871. 

''Defendants  demand  that  said  complaint  be  dis- 
missed with  costs." 

The  plaintiff  demurred  to  the  first  defense  for  in- 
sufficiency. 

The  demurrer,  after  argument,  was  sustained  at 
special  term,  and  an  order  entered  sustaining  the 
demurrer  and  giving  defendant  leave  to  amend.  De- 
fendant neither  ai)pealed  from  the  order  nor  amended 
his  pleading. 

In  this  condition  of  the  pleadings,  the  case  came  on 
for  trial  before  the  court  and  a  jury. 

On  the  trial  the  court  directed  a  verdict  for  the 
plaintiff  for  the  full  amount,  and  ordered  defendant's 
exceptions  to  be  heard  in  the  first  instance  at  general 
term. 

Elliott  Sandford^  attorney,  and  of  counsel,  for 
plaintiff,  on  the  points  decided  by  the  court,  urged: 
— I.  When  the  action  was  tried  below,  the  case  stood 
as  if  the  first  defense  had  never  been  pleaded.  A  de- 
fendant cannot  avail  himself  at  the  trial  of  defenses  to 
which  demurrers  have  been  interposed  and  sustained 
(Baldwin  v.  U.  S.  Telegraph  Co.,  1  Lans.  125,  185). 
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The  only  issue,  therefore,  to  be  considered  at  the  trial, 
was  the  rendition  of  services. 

11.  During  the  trial,  defendant's  attorney  moved  to 
dismiss  the  complaint  for  the  reason  that  the  plaintiff 
had  not  shown  that  he  had  been  recognized  as  ati 
officer  by  the  judges.  The  motion  was  correctly 
denied,  for  the  reason  that  there  was  no  such  issue  in 
the  case,  the  complaint  alleging  that  such  was  the  fact 
and  the  answer  not  denying  it.  furthermore,  there 
was  proof  already  before  the  court  that  plaintiff  had 
been  employed  and  rendered  service  under  the  eye  of 
the  court,  and  that,  in  law,  was  an  appointment  and  a 
recognition. 

Wfn.  C.  Whitney^  counsel  to  the  corporation,  and 
Charles  P.  Miller^  of  counsel  for  defendants,  on  the 
points  decided  by  the  court,  urged: — The  position 
taken  by  defendants  is,  that  the  allegation  in  the 
second  paragraph  or  subdivision  of  their  answer,  which 
denies  '*  that  plaintiff  performed  any  services  whatever, 
as  an  attendant  and  messenger  in  the  superior  court," 
during  the  months  for  which  suit  is  brought,  raises  the 
issue  fairly,  for  if  plaintiff  performed  no  service,  there 
could  have  been  no  ratification  or  recognition — there 
being  nothing  to  ratify  or  recognize. 

By  the  Court. — Freedman,  J.— Plaintiff's  claim  to 
compensation  rests  upon  his  appointment  by  the  board 
of  supervisors,  his  recognition  as  such  appointee  by  the 
judges  of  the  court,  and  the  rendition  of  services  in 
pursuance  thereof.  The  answer  of  the  defendants,  as 
interposed,  contained  two  distinct  defenses  pleaded 
separately.  The  first  was  to  the  effect  that  the  super- 
visors had  no  power  to  appoint,  and  the  second  put  in 
issue  the  rendition  of  the  services.  They  were  not 
connected  by  any  averment. 

On  plaintiff's  demurrer  to  the  first  defense  it  was 
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held  at  special  term  (50  ffow.  Pr.M\  upon  the  author- 
ity of  Brenuan  v.  Mayor,  &c.  (62  iV.  Y.  365),  that  the 
naked  plea  of  want  of  authority  in  the  supervisors  was, 
in  the  absence  of  any  denial  of  the  alleged  adoption 
and  ratification  of  the  appointment  by  the  court,  insuf- 
ficient in  law  to  constitute  a  defense,  but  leave  was 
granted  to  the  defendants  to  amend  their  answer  on 
payment  of  costs. 

Of  this  privilege  they  did  not  see  fit  to  avail  them- 
selves, nor  did  they  appeal,  and  consequently  the 
adjudication  of  the  special  term  disposed  of  defen- 
dants' first  defense. 

Under  the  former  practice,  when  judgment  was 
given  for  the  plaintiff  upon  his  demurrer  to  a  plea,  the 
defendant  was  bound  in  all  cases  in  which  the  judg- 
ment given  was  not  a  final  one,  but  merely  a  respondeas 
ouster^  to  plead  anew,  or  his  default  in  not  pleading 
could  be  entered ;  and  though  the  nature  and  office  of 
the  demurrer  have  been  essentially  changed  under  the 
new  system  introduced  by  the  Code,  yet  the  effect  of 
an  adjudication  such  as  has  been  made  in  this  case,  is 
very  much  the  same  as  it  was  before.  The  defense 
which  hg,s  been  disposed  of  by  the  proceedings  on  tHe 
demurrer  is  no  longer  available. 

Moreover  it  appears  that  the  allegation  of  plaintiff's 
amended  complaint  tliat  the  sevei'al  judges  of  the  court 
recognized  and  employed  the  plaintiff  in  and  about 
said  court  as  an  attendant,  is  nowhere  denied  in  the 
answer,  and  hence  it  must,  under  the  requirement  of 
section  168  of  the  Code,  be  taken  as  true  for  the  pur- 
poses of  the  action. 

It  is  therefore  plain  that  the  only  issue  to  be 
determined  on  the  trial  related  to  the  rendition  of  the 
services.  On  this  point  the  testimony  was  sufflicient  to 
authorize  the  direction  of  a  verdict.  Defendant's 
counsel  did  not  ask  to  have  this  question  submitted  to 
the  jury.    True,  he  asked  to  be  allowed  to  go  to  the 
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jury  on  the  question  of  recognition.  But  that  ques- 
tion, as  already  showed,  was  not  in  issue,  and  having 
made  a  request  for  a  specific  purpose,  for  which  he  had 
no  right  to  make  it,  he  cannot  on  appeal  and  on  a  mere 
exception  resort  to  it  for  another  and  different  purpose 
(Schroff  V.  Bauer,  33  JV.  Y.  Superior  Ct,  199,  and  cases 
there  cited). 

None  of  defendants'  exceptions  being  tenable,  the 
exceptions  should  be  overruled  and  judgment  absolute 
ordered  for  plaintiff  on  the  verdict,  with  costs. 

Curtis,  Ch.  J»,  and  Sanford,  J.,  concurred. 


MARSHALL  IBBOTSON,   Plaintiff  and  Respon- 
dent, V.  ALBERT  KING  (sued  as  Alfred  Kino) 

IMPLEADED,  ETC.,  DEFENDANT  AND  APPELLANT. 

L  NEW  TRIAL. 
1.  Motion  for,  on  the  minutes,  at  what  term  to  be  made, 
(a)  At  the  same  teim  at  which  tlie  cause  is  tried. 
Special  Term  order  made  within  four  days  of  the  end  of  the 
term  at  which  which  the  cause  was  tried,  upon  notice  and 
after  hearing  counnelfor  loth  skles^  granting  leave  to  mote  for  a 
new  trial  on  the  minutes ;  effect  of. 
1.  It  does  not  autliorize  such  motion  after  the  expiration 
of  the  term  at  which  the  cause  was  tried.* 

*  Note  by  Repoiiters. — The  question  as  to  whetlier  leave  to  move 
at  a  subsequent  term  or  terms  may  not  be  granted  under  sections  174 
and  403,  does  not  appear  to  hare  arisen.  It  was  not  adverted  to  by 
counsel  or  by  the  court,  either  because  it  was  assumed  that  the  principle 
of  the  decisions,  holding  that  the  time  to  appeal  could  not  bo  extend- 
ed under  section  174,  applied  to  a  motion  for  a  new  trial,  or  because 
the  application  at  special  term  was  not  for  leave  to  move  at  a  subsequent 
^erm,  and  the  order  gave  no  such  leave.     The  latter,  from  the  views 
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2.  Motion  for  on  a  case  made. 

(a)   When  and/or  what  eaiues  riot  granted. 
1.  When  there  is  a  coDflict  of  evidence  on  the  facts  snbmittcd 
to  the  jury,  and  no  motion  is  made  either  to  dismiss  the 
complaint  on  the  ground  that  the  plaintiff  had  failed  to 
prove  a  cause  of  action,  or  for  a  direction  to  the  jury  to  find 
a  verdict  for  defendant  on  the  ground  of  insufficiency  of  the 
evidence  to  sustain  a  verdict  against  him,  a  motion  for  a 
new  trial  on  a  case  made  will  not  be  granted,  either  on  the 
ground  that  the  verdict  is  without  evidence,   or   on   the 
ground  that  it  is  insufficiently  supported  by  the  verdict. 
1.   What  cannot  he  questioned  under  these  dreumstanees.     On 
such  a  motion  the  question  whether  the  facts  so  sub- 
mitted, even  if  found  in  plaintiflTs  favor,  will  warrant 
in  law  a  verdict  for  him,  cannot  be  raised  if  there  are 
no  exceptions  sufficient  to  bring  it  before  the  court. 
1.   The  principle  of  the  decision  in  Bowe  v,  Stephens^  34 
N,  Y.  8aperi4>r  Ct,  JJ.  p,  436,  applied  to  a  motion  on  a 
case  made. 
n.  EVIDENCE. 

1.  Hes  inter  alios  acta — w?iat  is  not. 
(a)  Sub-Agents.  When  the  defendant  relies  for  his  defense 
upon  the  character  of  a  transaction  had  between  a  third  person 
and  the  employer  of  an  employee  of  his  agent,  in  relation  to  a 
matter  entrusted  by  the  agent  to  his  immediate  employee.  -^1 
report  by  the  einploi/ec,  who  had  the  transaction  witii  the  third 
party,  to  his  employer^  (being  the  inuncdiatc  employer  of  the 
agent),  at  the  time  of  handing  him  the  proceeds  of  such  trans- 
action, as  to  what  the  transaction  was,  is  admissible  in  favor  of 
the  third  party  or  one  claiming  under  hiniy  as  tending  to  show  the 
circumstances  under  which  such  proceeds  were  accepted. 

Before  Sanford  and  Feeedman,  JJ. 

Decided  Mardi  5,  1877. 

presented  by  the  counsel  in  their  points,  and  the  fact  that  the  order 
simply  gave  leave  in  general  terms,  the  term  at  which  the  cause  was 
tried  not  having  closed,  would  seem  to  be  the  real  cause  why  the 
question  was  not  raised.  It  seems  to  the  reporters,  however,  that 
neither  the  court  nor  any  judge  thereof  can  give  leave  for  the  making 
of  such  a  motion  at  any  term  other  than  that  at  which  the  cause  was 
tried. 
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The  action  was  bronglit  against  the  defendant  as 
maker  of  a  promissory  note  for  8360,  signed  Martin  & 
Co. 

The  defendant  denied  that  he  was  ever  a  partner  of 
the  lirm  of  Martin  &  Co.,  and  also  pleaded  usury. 

At  the  trial,  which  took  place  May  5,  1876,  testi- 
mony was  given  on  both  sides,  and  plaintiff  had  a 
verdict,  upon  which  judgment  was  entered. 

During  the  same  term,  to  wit,  on  May  23,  1876,  de- 
fendant moved,  upon  notice  to  plaintiff's  attorney,  at; 
a  special  teim,  held  for  the  hearing  of  motions  before  a 
judge  other  than  the  one  before  whom  the  trial  was 
had,  for  a  new  trial  on  the  minutes. 

The  court,  at  such  special  term  for  the  hearing  of 
motions,  after  hearing  the  defendant' s  attorney  in  sup- 
port of  said  motion,  and  plaintiff's  attorney  in  opposi- 
tion, declined  to  entertain,  and  on  May  23,  1876,  made 
a  si)ecial  term  order,  which  was  entered  on  that  day, 
whereby  it  was  ordered  "that  defendant  have  leave  to 
move  before  the  justice  before  whom  the  cause  was 
tried,  for  a  new  trial  on  the  minutes  of  the  trial ;  and 
in  case  such  motion  is  denied,  to  make  a  case,  with 
leave  to  turn  the  same  into  a  bill  of  exceptions." 

The  term  at  which  the  cause  was  tried  ended  May 
26.  Thereafter  defendant's  attorney,  about  September 
28,  1876,  served  on  plaintiff's  attorney  a  notice  that  on 
the  above  order,  and  the  minutes  of  the  trial  of  the 
cause,  and  an  affidavit  by  defendant's  attorney  setting 
forth  "  that  when  the  jury  went  out  to  consult  he  left 
the  court-room  for  a  few  moments,  and  upon  his  return 
he  found  to  his  surprise  that  the  jury  had,  during  his 
short  absence,  rendered  a  verdict  in  favor  of  the  plain- 
tiff, and  had  been  discharged,  and  the  jilaintiff's 
counsel  had  left  the  court-room,  and  consequently  he 
had  no  opportunity  to  move  for  a  new  trial  on  the 
minutes," — a  motion  would  be  made  at  the  special 
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tenn  of  this  court,  before  his  Honor  Wm.  E.  Curtis 
(the  judge  before  whom  the  cause  was  tried),  on  Octo- 
ber 3, 1876,  that  a  new  trial  be  ordered  on  said  minutes, 
or  for  such  other  or  further  order  in  the  premises  as 
might  be  just. 

When  the  motion,  initiated  by  this  notice,  came  on 
to  be  heard,  plaintiff's  attorney  read  in  opx)osition  an 
affidavit,  setting  forth  "that  defendant  appealed  from 
the  judgment  to  the  general  term  on  May  10, 1876,  and 
served  his  proposed  case  July  13,  1876,  amendments  to 
which  were  served  July  24,  1876,  which  amendments 
were  accepted  by  defendant' s  failure  to  notice  the  same 
for  settlement,  as  required  by  the  rules  of  court ;  that 
defendant's  attorney  noticed  a  motion  for  a  new  trial 
herein  in  May,  1876,  but  Judge  Speir,  who  was 
holding  special  term,  declined  to  hear  the  same,  but 
gave  defendant  leave  to  make  his  motion  before  Judge 
Curtis,  who  tried  the  cause ;  that  defendant  neglected 
to  make  such  motion  before  Judge  Curtis  at  May 
term." 

The  motion  for  a  new  trial  on  the  minutes  was  de- 
nied, and  an  order  to  that  effect  entered  October  13, 
1876,  and  an  appeal  was  taken  from  such  order  to  the 
general  term  on  October  15,  1876. 

The  cause  came  before  the  general  term  upon  this 
appeal  from  the  order  denying  the  motion  for  a  new 
trial  on  the  minutes,  and  on  the  appeal  from  the  judg- 
ment. 

For  the  purpose  of  the  appeal  from  the  judgment,  a 
case  was  made  and  settled  containing  the  following 
single  exception  : 

James  R.  Boyd  was  recalled  on  behalf  of  plaintiffs, 
and  asked,  **  When  you  brought  this  money — the  $300, 
back  to  Beman,  did  you  report  any  thing  to  him  ?"  He 
answered  "  I  did."  He  was  then  asked,  '^  What  took 
place?"    Defendant's  counsel  objected,  the  objection 
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was  overruled,  and  an  exception  taken  (fol.  88  of  the 
case).  The  witness  answered,  "Much,  as  I  was  told 
that  Mr.  Wilson  had  no  more  than  $300,  and  that  when 
the  note  was  paid  the  balance  would  be  handed  over  to 
Mr.  Beman." 

The  preceding  evidence  had  shown  that  Runyon  W. 
Martin,  acting  as  agent  for  the  alleged  firm  of  Martin 
&  Co.,  had  given  the  note  in  suit  to  one  Beman  to  get 
discounted  for  the  firm  of  Martin  &  Co.  Beman  en- 
trusted the  note  to  James  R.  Boyd,  who  took  it  to  Mr. 
Wilson  and  obtained  from  him  $300  thereon,  and  Boyd 
had  previously  testified  that  Wilson  at  the  same  time 
promised  to  hand  over  the  balance  when  the  note  was 
I>aid. 

Wm.  P.  Lee,  attorney,  and  of  counsel  for  appellant, 
on  the  points  decided  by  the  court,  urged : — I.  It  has 
been  intimated  by  the  counsel  for  the  plaintiff  that  he 
shall  claim  that  the  order  denying  the  motion  for  a 
new  trial  on  the  minutes  should  be  affirmed,  for  the 
reason  that  the  motion  was  not  made  within  the  time 
required  by  the  rules.  1.  The  cause  was  tried  at  the 
May  term,  1876,  and  the  motion  was  made  in  M^^y.. 
The  fact  that  it  was  not  finally  heard  until  October 
cannot  prejudice  the  appellant.  2.  At  any  rate,  the 
objection  as  to  the  time  of  moving  for  a  new  trial 
should  have  been  taken  when  the  motion  was  heard, 
and  as  a  preliminary  objection.  This  was  not  done, 
and  plaintiff  cannot  avail  himself  of  it  here.. 

II.  The  question  which  was  allowed  by  his,  honor 
the  Chief  Judge,  was  not  properly  allowed.  The  ques-. 
tion  was  immaterial,  as  what  took  place  between 
Beman  and  Boyd  could  not  affect  the  rights  of  the 
defendant  King,  if  he  were  not  a  partner  in  the  firm  of 
the  makers  of  the  note,  as  is  claimed  that  he  was  not, 
nor  yet  could  it  affect  the  rights  of  the  makers  of  the. 
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note,  whoever  they  might  be.    The  question,  therefore, 
should  not  have  been  admitted. 

Daniel  G.  Wild^  attorney,  and  of  counsel  for  res- 
pondent, on  the  points  decided  by  the  court,  urged : — 
I.  The  motion  for  a  new  trial  on  the  judge's  minutes 
was  properly  denied.  1.  The  cause  was  tried  in  May, 
1876,  and  a  motion  on  the  judge's  minutes  could  only 
be  made  at  the  same  term  {Code,  §  264).  2.  The 
motion  was  not  made  until  October,  1876.  The  objec- 
tion that  the  motion  was  not  made  within  the  time 
prescribed  by  law,  was  expressly  raised  by  the  affidavit 
of  plaintiff  s  attorney  on  the  motion. 

II.  The  exception  is  untenable.  Beman,  the  wit- 
ness, was  acting  for  R.  W.  Martin,  the  agent  of  the 
defendants,  Martin  &  Co.  Boyd  had  been  employed 
by  Beman  to  get  the  note  discounted,  and  the  testi- 
mony objected  to  is  the  report  made  by  Boyd  to 
Beman  of  the  fact  that  he  could  get  $300  on  the  note, 
and  that  when  the  note  was  paid,  the  balance  could  be 
paid  over  to  Beman.  The  testimony  was  admissible  as 
the  acts  and  statements  of  the  defendants'  agent ;  and 
it  was  also  part  of  the  transaction  itself ;  the  defen- 
dant having  claimed  that  the  discount  was  usurious,  it 
-was  comi)etent  to  show  that  it  was  arranged  through 
their  agent,  Beman,  that  defendants  were  to  receive 
the  balance  of  the  note  over  $300. 

By  the  Court. — ^Freedman,  J. — Section  264  of  the 
€ode  provides  that  a  motion  for  a  new  trial,  if  heard 
upon  the  minutes,  can  only  be  heard  at  the  same  term 
or  circuit  at  which  the  trial  is  had.  The  motion,  there- 
fore, was  made  tocTlate.  It  should  have  been  made  on 
^  case. 

But  even  if  it  had  been  regularly  made,  either  in 
'  time  on  the  minutes,  or  subsequently  on  a  case,  it 
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might  well,  and  indeed  within  the  principles  laid 
down  in  Rowe  v.  Stevens  (iV.  T.  Superior  CL  436),  it 
should  have  been  denied.  It  stated  no  ground  upon 
which  it  was  made,  and,  as  matter  of  fact,  no  motion 
had  been  made  for  a  nonsuit  or  the  direction  of  a  ver- 
dict, nor  had  any  exception  been  taken  to  the  charge  of 
the  court,  under  which  all  the  issues  -appear  to  have 
been  fully  and  fairly  submitted  to  the  jury. 

Under  these  circumstances  I  do  not  feel  called  upon 
to  examine  the  entire  testimony  with  the  view  of  test- 
ing the  correctness  of  the  finding  of  the  jury. 

The  question  was  properly  allowed.  As  the  defen- 
dant claimed  that  the  note  had  been  usuriously  dis- 
counted, it  was  competent  and  material  for  plaintiff  to 
show,  by  way  of  rebuttal,  what  the  real  arrangement 
was ;  and  as  the  whole  arrangement  had  been  made  by 
an  agent  of  defendant's  firm,  plaintiff  had  a  right  to 
show  under  what  circumstances  the  money  was  handed 
over  to,  and  accepted  by  such  agent. 

The  judgment  and  order  appcialed  from  should  be 
severally  affirmed  with  costs. 


Sanfobd,  J.  9  concurred. 
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ROBERT  COCHRAN,  Plaitsttiff  and  Respondent, 
V.  CHRISTIAN  GOTTWALD  and  DANIEL  A. 
MURPHY,  Defendants  and  Appellants. 

* 

L  COSTS —judgment  FOR* 

1.  Order  of  general  term  rever»i7ig  the  judgment  and  ordering  a  new 
trial  with  coats  to  the  appellant  to  abide  the  event, — effect  qfy  upon  the 
costs, 
1.  Respondent,  on  again  succeeding  upon  the  new  trial,  cannot 
include  in  his  bill  of  costs  as  a  taxable  item,  the  amount 
adjudged  to  him  for  costs  by  the  judgment  reversed, 
(a.)  This  although  the  reversal  was  for  a  technical  error. 

Before  Sanford  and  Preedman,  JJ. 

Decided  March  5,  1877. 

Appeal  from  an  order  denying  defendant's  motion 
for  leave  to  re- tax  their  costs. 

Spencer  L.  Hillier^  attorney,  and  of  connsel  for 
appellant,  cited, — Pennel  v.  Wilson,  4  Robt.  610  ;  Id., 
5  Id,  667 ;  Kennedy  v.  Harlem  R.  R-,  3  Duer,  659 ;  4 
Bosw.  626  ;  2  Lans.  97 ;  Hamilton  v.  Butler,  19  Abb. 
446  ;  North  v.  Sargent,  14  Id.  223  ;  Goodyear  v.  Ogden, 
4  Hill,  104 ;  17  Wend.  50 ;  27  Barb.  354. 

A.  J.  Perry,  attorney,  and  Charles  Meyer^  of 
connsel,  for  respondent. 

By  THE  Court. — Freedman,  J. — ^The  question  pre- 
sented by  this  appeal  is  a  very  simple  one,  though 

•  . 

♦  Note. — See   previous  in  this  case,  40  N.  T.  Superior  Ct.  442, 
also  4l  Superior  Ct,  817. 
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both  parties  have  taken  advantage  of  the  many  irregu- 
larities heretofore  committed  in  this  case,  to  involve  it 
in  doubt.  It  relates  to  the  right  of  the  defendants  to 
a  bill  of  costs  amounting  to  $177.77  under  a  judgment 
which  has  been  reversed.  The  action  was  for  the  re- 
covery  of  the  possession  of  personal  property,  and  the 
judgment  awarded  the  possession  to  the  defendants 
and  assessed  its  value.  The  judgment  was  entered 
upon  the  report  of  a  referee,  and  it  was  reversed  by 
the  general  term  for  an  erroneous  assessment  of  dam- 
ages, with  costs  to  the  appellant  (plaintiff)  to  abide  the 
event,  and  a  new  trial  ordered. 

Upon  the  second  trial  the  defendants  again  pre- 
vailed, taxed  their  costs  at  $101.19,  and  entered  judg- 
ment not  only  for  these  costs,  but  also  for  $177.77,  the 
costs  and  disbursements  taxed  on  the  first  occasion. 

This,  judgment  was,  in  several  other  respects  not 
necessary  to  be  mentioned  here,  irregular.  These 
irregularities  were  corrected  on  plaintiff's  motion,  and, 
among  other  things  done,  the  provision  as  to  the  award 
of  the  $177.77  of  costs  was  stricken  out. 

Subsequently  the  defendants  moved  at  special  term 
for  leave  to  re-tax  their  costs  before  the  clerk,  which 
motion  was  denied,  and  from  the  order  of  denial  en- 
tered thereon,  the  present  appeal  is  taken. 

The  motion  was  founded  upon  an  affidavit,  and  the 
ordy  ground  assigned  for  it,  so  far  as  the  papers  on 
this  appeal  show,  was  that  inasmuch  as  the  reversal  of 
the  first  judgment  was  for  a  mere  technical  error  of  the 
referee,  their  right  to  the  costs  included  in  said  judgment 
should  not  be  impaired  by  it,  and  that  hence  the  whole 
amount  of  such  costs  should  be  re-allowed  precisely  as 
they  had  once  been  taxed.  No  items  were  pointed  out 
which  could  have  been  allowed  on  a  re-taxation  as  just 
and  proper  ones,  independently  of  the  ground  assigned 
for  the  motion,  nor  were  the  items  which  made  up  the 
sum  of  $177.77  brought  before  the  court. 
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The  projKisition  advanced  by  the  defendants  was, 
therefore,  one  which  should  have  been  urged  upon  the 
general  term  that  adjudged  the  reversal,  and  which, 
whether  urged  or  not,  had  certainly  been  determined 
by  that  tribunal  against  the  defendants,  for  the  decision 
was  that  the  judgment  should  be  reversed  with  costs 
to  the  appellant  (plaintiff)  to  abide  the  event.  The 
reversal  thus  adjudged  carried  with  it  a  reversal  of  the 
bill  of  costs,  the  amount  of  which  had  been  inserted 
in  the  judgment,  and  it  adjudged  the  costs  of  the 
appeal  to  the  plaintiff  in  case  of  final  success. 

After  such  adjudication  neither  the  clerk  nor  the 
court  at  special  term  possessed  the  right  to  allow  the 
defendants  to  tax  costs  for  proceedings  that  had  been 
vacated  for  error.  The  statutory  right  of  a  party  to 
costs  attaches  only  to  such  proceedings  as  are  regular. 
The  order  should  be  affirmed  with  costs. 

Sanford,  J.,  concurred. 
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JACOB  ABERLE,   Plaintiff  axd  Appellant,  v. 
JOIIN  HENRY  FAJEN,  Defendant  and  Res- 

PONDENT. 

LANDLORD  AND  TENANT. 
Permission  to  alter  premises  by  removal  of  partitions. 
Davfuiges  in  an  action  for  waste. 
Two  questions  were  presented  to  the  jury  in  this  case : 

1st.  Whether  permission  had  been  given  to  the  defendant 

to  remove  the  partitions ; 
2nd.  Whether  such  removal  caused  any,  and  what  amount 
of  damage. 
The  evidence  was  such  that  the  jury  migJit  conclude  that  there 
was  a  license  or  permission,  either  in  the  original  lease,  or 
subsequently,  from  a  former  owner,  to  the  defendant  to 
make  the  cliange,  which  was  binding  upon  the  plaintiff  or 
ratified  or  recognized  by  him  when  he  came  into  possession,, 
and  therefore  the  verdict  of  the  jury  for  the  defendant 
should  be  sustained.  * 

If  a  jury  finds  for  a  defendant  when  they  should  Tiave  found' 
nominal  damages  for  the  plaintiff,  it  furnishes  no  ground 
for  a  new  trial  (Stevens  r.  Wilder,  42  N,  Y.  351 ;  Devendorf> 
c.  West,  42  Barb.  227). 

The  following  points  from  opinion  of  Freedman,  J. : 
This  action  is  analogous  to  former  actions  of  waste,  and 
to  sustain  it  plaintiff  must  show  an  injury  to  the 
freehold  or  reversion.  The  jury  had  a  right  to  look, 
bevond  tlie  evidence  as  to  the  cost  of  restoration. 
Alterations  of  this  kind  are  not  necessarily  acts  of 
waste.  They  may  be  in  some  instances,  and  as  was 
claimed  by  the  defendant  in  this  case,  a  benefit  to  the 
estate.  The  case  having  been  submitted  to  the  jury 
by  the  trial  judge  more  favorably  to  the  plaintiff  than 
he  was  entitled  to,  the  controversy  should  not  b« 
re-oponed. 

Before  Curtis,  Ch.  J.,  Sanford  and  Freedman,  J  J., 

Decided  May  8,  1877. 
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Appeal  by  the  plaintiflf  from  a  judgment  entered 
xijyoTL  a  verdict  in  defendant' s  favor,  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  action  is  to  recover  damages  for  the  removal  of 
two  partitions  in  the  rear  of  a  store,  eight  feet  eight 
inches  wide,  occupied  by  the  defendant  as  a  tenant 
under  a  letting  from  a  former  owner,  and  converting 
the  materials.  The  defendant  answers  that  such  acts 
were  by  plaintiff  s  consent  and  permission,  and  were  a 
benefit  to  the  building  and  the  plaintiff. 

Simon  Sultan^  for  api)ellant. — I.  The  first  request 
to  charge  was  not  embraced  in  the  charge  of  the 
court  to  the  jury,  and  was  improperly  refused.  The 
charge  confined  itself  in  general  terms  to  the  question 
whether  there  had  been  a  permanent  injury  to  the 
entire  structure,  of  which  the  defendant  merely  held  a 
part.  The  question  really  was  whether  there  had  been 
a  permanent  •  injury  to  the  premises  demised,  and 
whether  there  was  such  injury  as  to  the  plaintiff.  If 
there  was,  the  plaintiff  was  entitled  to  a  verdict  (See 
Nottingham  v.  Osgood,  reported  in  note  in  Sedgwick 
on  Damages^  6th  ed.  167).  The  request  was  to  charge 
what  the  defendant' s  rights  were  under  the  lease,  and 
that  the  removal  of  partitions  or  the  alteration  of  the 
premises  to  something  different  from  what  they  were, 
are  not  such  rights.  The  court,  however,  only  charged 
*'that  the  building  was  the  inheritance  which  the 
owner  had  a  right  to  have."  A  proposition  entirely 
disconnected  from  the  propositions  contained  in  the 
request  (Douglass  v.  Wiggins,  1  Johns.  CTi.  435 ;  1 
Addison  on  Torts^  Am.  ed.  280 ;  2  Edm.  Rcd.  SL  344 ; 
McGregor  v.  Brown,  10  N.  Y.  114). 

II.  The  learned  judge  erred  in  submitting  to  the 
jury  the  question  whether  the  injury  affected  the  plain- 
tiffs freehold  permanently.    1.  The  evidence  is  imdis- 
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puted  that  the  partitions  were  affixed  inseparably  to 
the  land  and  were  a  part  of  the  freehold,  and  all  the 
material  composing  the  same  had  been  destroyed  with 
the  exception  of  the  doors.  Defendant  could  not  re- 
store these  partitions,  he  could  at  most  replace  them 
with  others  of  perhaps  similar,  perhaps  inferior  mate- 
rial. Here  was  therefore  a  permanent  injury  to  the 
reversionary  estate  of  the  plaintiff  in  the  very  act  of 
destruction  (Voorhees  v.  McGinnis,  48  If.  T,  278).  2. 
The  act  of  the  defendant  being  therefore  an  injxiTyper 
S€j  it  was  not  to  be  determined  by  the  jury,  it  was  a 
question  of  law  for  the  court,  not  of  fact  for. the  jury 
(McGregor  v.  Brown,  10  If.  T.  117). 

III.  The  verdict  was  clearly  against  the  evidence  and 
the  charge  and  direction  of  the  court.  1.  The  theory 
upon  which  the  case  was  submitted  to  the  jury  was 
that  a  wrong  had  been  committed  by  the  defendant, 
for  which  he  was  to  answer  in  damages.  Two  things 
were  required  to  be  done  by  the  jury.  1st.  Assess  the 
damages  for  the  simple  wrong.  2nd.  Instruct  the  court 
upon  the  evidence  by  finding  upon  the  question  whether 
the  wrong  was  a  lasting  injury  to  the  freehold.  2. 
The  charge  was  substantially  the  direction  of  a  verdict 
for  the  plaintiff,  and  imposed  the  simple  duty  to  assess 
damages,  according  to  the  measure  stated  by  the 
court.  3.  Instead  of  doing  as  directed,  the  jury  re- 
turned a  verdict  of  no  damages,  disregarding  the  evi- 
dence of  damage  entirely,  as  well  as  the  instruction  of 
the  court,  or  in  other  words,  answered  the  simple 
question  how  much  it  would  cost  to  restore  the  partl- 
tipns,  that  it  would  cost  nothing. 

IV.  The  verdict  being  clearly  against  the  law,  and 
contrary  to  the  charges  and  direction  of  the  court  and 
against  the  evidence,  should  have  been  set  aside.  1.  A 
verdict  is  always  set  aside  when  it  ig  contrary  to  the 
charge  of  the  court  (Jacobsohn  v.  Belmont,  7  Bosw. 
14;    Ayres  v.    O'Faxi-ell,   4  Roberts y   668;    Clark  v. 
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Richards,  3  U.  D.  Smithy  89).  2.  So  when  there  is  no 
evidence  to  sustain  it  (Rathbone  v,  Stanton,  6  Barb, 
141). 

diaries  II.  Bailey ^  for  respondent. — I.  A  landlord  or 
reversioner  cannot  recover  against  his  own  tenant,  law- 
fully in  possession,  for  altering  the  condition  of  the 
leasehold  premises,  on  any  other  ground  than  that  of 
waste  (Livingston  v.  Hay  ward,  11  Johns.  429;  Living- 
ston V.  Mott,  2  Wend.  COS).  To  sustain  this  action  he 
must  show  an  injury  to  the  freehold  or  reversion  ;  in 
other  words,  an  injury  to  his  own  estate  {Addison  on. 
Torts,  309-312).  The  English  law  of  waste,  though 
stricter  than  our  own,  has  not  gone  further  than  to 
declare  tliat  substantial  alterations  in  the  form  and 
arrangement  of  a  house,  so  that  it  is  no  longer  the 
same  house,  is  per  se  an  invasion  of  the  proprietary 
rights  of  the  landloid  or  reversioner.  Such  would 
seem  to  be  the  law  here  also ;  and  the  illustration  of 
the  doctrine  furnished  by  a  case,  is  the  changing  of  a 
dwelling-house  into  a  warehouse  (Douglas  7).  Wiggins^ 
1  Johns.  Ch.  435).  Alterations  of  a  less  extent  are  not 
necessarily  acts  of  wast6.  Accordingly,  it  has  been 
held  in  England,  that  where  a  lessee  opened  a  new 
door  in  a  house,  whereby  the  house  was  not  in  any 
respect  weakened  or  injured,  it  was  a  question  for  the 
jury,  wliether  there  was  or  not  any  injury  to  the 
rights  of  the  reversioner  (Young  v.  Spencer,  10  B, 
<fc  C.  145).  In  our  own  courts  also,  the  question  in 
such  cases  has  been  made  to  turn  on  the  point  of  dam- 
age or  no  damage.  ''  The  very  term  waate,"  sayi5  Jus- 
tice Marcy,  "implies  the  idea  of  detriment  to  the 
landlord  or  reversioner.  Without  damage,  it  woidd 
seem  thei*e  could  be  no  waste"  (Jackson  ?).  Tibbitts,  3 
Wend.  341;  Addison  on  Torts,  280  note  [m]).  "If 
the  phiintiff  complains  of  the  removal  of  doors  and  par- 
titions in  the  house,  he  must  show  that  the  alterations 
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made  were  of  a  permanent  chai'acter,  making  a  real 
change  in  the  form  and  arrangement  of  the  building,  or 
that  they  deteriorated  •  the  property ' '  {Addison  on 
Torts,  313). 

II.  It  is  not  denied  there  may  be  acts  on  the  part 
of  the  tenant,  which  imply  damage  to  the  freehold,  and 
are  per  se  acts  of  waste  ;  such  as  cutting  down  timber  or 
ornamental  trees,  taking  down  buildings  or  completely 
changing  their  character,  converting  a  furze  brake 
kept  for  game  into  pasture  land,  &c.,  &c.  But  minor 
alterations  made  by  the  tenant  of  a  building  occupied 
by  him,  in  order  to  make  it  more  convenient  or  useful 
in  respect  of  the  very  purposes  for  which  it  was  de- 
signed and  let,  are  not  in  themselves  waste.  To  be  so 
they  must  be  injurious  to  the  freehold ;  and  whether 
or  not  they  are  so  injurious  is  a  question  of  fact  for  the 
jury. 

III.  In  this  case  the  question  was  so  submitted 
with  remarks  more  favorable  to  the  plaintiff  than  he 
was  entitled  to,  and  the  jury  have  found  for  the  defen- 
dant.   The  evidence  fully  sustains  the  verdict. 

IV.  A  new  trial  will  not  be  granted  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence,  or 
contrary  to  the  law  and  evidence,  excej^t  on  condition 
of  payment  of  the  costs  incurred  ;  and  where  the  court 
can  see  that  such  costs  will  probably  equal  or  exceed 
the  damages  which  the  plaintiff  may  recover,  a  new 
trial  will  be  refused  {Graham  on  New  Trials,  603  ;  Exp. 
Bailey,  2  Cow.  479). 

By  THE  Court. — Curtis,  Ch.  J. — There  was  a  con- 
flict of  testimony  between  the  witnesses,  as  to  whether 
the  replacing  of  the  partitions,  and  the  restoration  of 
the  building  to  its  former  condition,  would  cost  $35  or 
$90.  The  defendant  claimed  that  his  change  was  a 
benefit  to  the  i^laintiff. 

Henry  Immen,  from  whom  the  plaintiff  received  a 
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« 

deed  of  the  building  April  25,  1874,  testified  that  about 
February,  1 874,  he  let  the  premises  to  the  defendant, 
who  had  possession  under  the  lease  when  the  building 
was  conveyed  to  the  plaintiff,  and  has  since  continued 
in  such  possession.  He  also  states,  that  he,  while 
owner,  gave  the  defendant  permission  to  remove  the 
partitions  in  question.  The  lease  is  not  in  evidence,  or 
shown  to  have  been  reduced  to  writing,  and  it  is  not 
clear  from  the  case  whether  this  permission  was  a  pro- 
vision of  the  original  lease,  or  subsequently  granted. 
But  there  is  no  question  raised,  as  to  the  fact  of  such 
permission  being  granted  by  Mr.  Immen,  and  that  the 
defendant  told  the  plaintiff  about  May  1  or  2, 1874,  that 
he  was  about  to  remove  the  partitions,  and  that  the 
plaintiff  did  not  when  thus  informed  in  such  conversa- 
tion with  the  defendant,  i*aise  any  objection  to  his  do- 
ing so.  The  defendant  removed  the  partitions  about  a 
week  after  this,  the  same  evening  that  he  was  previ 
ously  told  by  the  witness  Petty,  that  plaintiff  desired 
him  not  to  remove  them  until  he  had  seen  him.  The 
defendant  testified  that  he  ''  had  nothing  to  do  with 
Petty,"  and  appears  not  to  have  recognized  him  or 
known  him  as  authorized  by  the  plaintiff  to  act  in  the 
matter. 

The  questions  arising  uj)on  the  issues  were  passed 
upon  by  the  jury,  under  a  charge  which  affords  no 
ground  for  complaint  or  exc/eption  on  the  part  of  the 
plaintiff. 

It  is  evident  the  court,  in  its  charge,  viewed  the 
question  of  damages,  as  one  where  the  jury  were  to  as- 
sess the  amount  between  $35  and  $90,  or  to  determine 
whether  these  amounts  were  exaggerated.  There  were 
two  questions  presented  to  the  jury  by  the  evidence 
for  their  consideration.  The  first,  was  whether  permis- 
sion had  been  given  to  the  defendant  to  I'emove  the 
partitions,  and  the  second  was  whether  such  removal 
caused  any  damage. 
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The  evidence  was  such,  that  the  jury  might  con- 
clude that  there  waa  a  license  either  in  the  lease,  or 
subsequently  from  the  former  owner  to  the  defendant, 
to  make  the  change,  which  was  binding  upon  the 
plaintiff  as  a  subsequent  grantee  or  recognized  or  rati- 
fied by  the  plaintiff  when  he  came  into  possession. 
This  permission  was  distinctly  shown  by  the  former 
owner,  when  he  testified  as  to  the  letting,  and  without 
objection. 

The  evidence  is  not  of  a  character  to  call  for  the 
granting  of  a  new  trial,  on  the  ground  that  no  damages 
were  found  by  the  jury.  The  damages,  if  any,  were  tri- 
fling, and  in  a  suit  brought  where  the  costs  are  much 
greater  than  the  pecuniary  amount  involved  in  the  con- 
troversy, the  couit  cannot  entirely  overlook  the  maxim 
De  miniviis  non  curat  lex  {Exp.  Baily,  2  Cow.  479). 

The  questions  of  fact  were  within  the  province  solely 
of  the  jury,  and  the  judge  did  not  err  in  denying  the 
defendant's  motion  to  set  aside  the  verdict  on  the 
ground  that  it  was  in  conflict  with  the  charge  and  the 
evidence. 

The  jury  luid  a  right,  in  determining  the  question  of 
damages,  to  look  beyond  the  mere  evidence  of  the  cost 
of  restoration.  If  they  found  for  the  defendant,  when 
they  should  have  found  nominal  damages  for  the  plain- 
tiff, it  would  furnish  no  ground  for  a  new  trial  (Stevens 
7).  Wilder,  42  N.  Y.  361 ;  Devendorf  v.  Wert,  42  Barh. 
227). 

The  judgment  and  the  order  denying  the  plaintiff's 
motion  for  a  new  trial  appealed  from,  should  be  af- 
firmed. 

Sanfoud,  J.,  concurred. 

Pbeedman,  J.  (Concurring). — The  defendant  was 
lawfully  in  possession  of  the  premises  under  a  lease 
which  had  not  expired.    The  action  to  recover  dam- 
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ages  for  the  removal  of  the  partitions  was  therefore 
analoGcous  to  the  former  action  for  waste.  To  sustain 
such  action,  j)laintiff  must  show,  an  injury  to  freehold 
or  reversion,  or,  in  other  words,  to  his  own  estate. 

There  was  evidence  that  should  have  been  submitted 
to  the  Jury,  upon  which  the  jury  might  have  found  a 
license.  But  that  question  was  not  submitted  to  them, 
the  court  holding,  in  effect,  but  erroneously,  in  my 
judgment,  that,  as  matter  of  law,  no  license  had  been 
shown. 

The  case  was  submitted  to  the  jury  on  the  theory 
that  the  plaintiff  was  under  all  circumstances  entitled 
to  some  damages.  They  w^ere  instructed  that,  if  the 
act  complained  of  constituted  a  single  trespass,  which 
did  not  injure  .the  building  permanently,  the  plaintiff 
was  to  be  paid  just  simple  damages.  If,  on  the  con- 
trary, it  affected  the  building  permanently,  then  the 
court  might  treble  the  damages  as  found  by  the  jury. 

As  to  the  damages  to  be  found  they  were  chai*ged 
as  follows : 

' '  Now,  in  order  to  come  to  a  conclusion  of  what  the 
plain,  simple  damage  had  been  in  the  removal  of  these 
partitions,  you  will  take  into  consideration  the  plain- 
tiff's  witnesses.  They  have  given  you  the  damage  in 
the  neighborhood  of  $90.  Then  you  have  to  tm^n  and 
look  at  the  defendant' s  witnesses,  and  they  have  given 
you  $35  or  $30.  It  is  for  you  to  say  whicli  of  these  are 
right,  and  it  is  your  province  to  say  that  both  are 
exaggerated, — on  the  one  hand  too  much,  and  on  the 
other  too  little." 

And  finally  they  were  told  to  render  a  separate 
answer,  either  in  the  affirmative  or  negative,  as  to 
whether'  or  not  the  removal  of  the  partitions  caused 
permanent  or  lasting  damage. 

The  jury  found  that  no  damage  whatever  had  been 
sustained,  and  they  rendered  a  verdict  for  defendant. 

This  verdict  was  to  some  extent  against  the  charge 
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of  the  court,  but  I  am  not  prepared  to  say  that  it  was 
against  evidence.  The  sum  of  §90,  named  by  plaintiff's 
witnesses,  and  the  sum  of  $35  or  §36,  named  by  defen- 
dant's witnesses,  represented  their  respective  opinions 
as  to  the  cost  of  the  restoration  of  the  partitions.  But 
the  jury,  in  detennining  the  question  of  damages, 
had  a  right  to  look  beyond  the  evidence  of  the  cost  of 
restoration.  Alterations  are  not  necessarily  acts  of 
waste.  In  some  instances  they  may  even  be,  as  is 
claimed  by  the  defendant  to  have  been  in  this  case,  a 
benefit  to  the  estate.  Nor  did  the  plaintiff  claim  to 
recover  for  the  mere  value  of  the  materials  which  had 
composed  the  partitions. 

Inasmuch,  therefore,  as  the  manner  in  which  the 
case  was  submitted  to  the  jury  was  more  favomble  to 
the  plaintiff*  than  he  was  entitled  to,  and  the  jury,  not- 
withstanding such  fact,  have  found  that  he  sustained 
no  injury,  the  controversy  should  not  be  reopened. 
The  trial  judge  seems  to  have  entertained  the  same 
view,  for  he  denied  i)laintiff's  motion  to  set  aside  the 
verdict  and  for  a  new  trial. 

For  the  foregoing  reasons,  the  judgment  and  order 
should  be  affirmed,  with  costs. 


WILLIAM  A.  LEONARD,  Plaintiff  and  Appel- 
lant, T,  THE  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY, 
Defendant  and  Respondent. 

RAILROAD    COMPANIES,    THEIR    DUTIES    AND    RESPONSI-      » 
BILITIES. 
Neoligen'cr;  wuek  the  question  of,  shodld  be  submitted  to 

THE  JURY. 

Although  the  general  rule  is  that  a  person  approaching  a 
Vol.  X.— 16 
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railroad  crossing  should  use  both  eyes  and  ears  to  discoyet 
and  avoid  an  approaching  train,  there  may  be  circum- 
stances, or  a  state  of  facts,  existing  in  some  cases,  where 
the  most  vigilant  exercise  of  these  organs  will  fail  to  w{im 
and  pix>t€ct  him,  and  in  such  cases  the  law  does  not  charge 
a  person  with  contributory  negligence. 

JE.  g,j  the  present  case,  where  another  long  train  of  cars 
was  passing  in  an  opposite  direction,  and  making  a  great 
noise,  tending  to  show  that  if  the  bell  of  the  train  by 
which  the  injury  w^as  committed  had  been  rung,  the  person 
injured  could  not  have  heard  it. 

Other  instances :  As  whei*e  the  noise  was  caused  by  a  wagon, 
or  by  a  steam  saw-mill,  or  by  falling  water,  or  by  another 
train  (Davis  ».  N.  Y.  C.  &  H.  K  R.  R.  Co.,  47  N.  F.  403; 
Richardson  «.  Same,  45  Id,  849;  IngersoU  e.  Same,  6  N, 
r,  Suprems  Court  [T.  &  C]  416). 

In  cases  like  the  present  one,  the  law  requires  the  exercise 
of  such  a  degree  of  care  as  prudent  peraanSy  knowing  the 
danger  to  be  encountered,  and  giving  attention  to  their 
safety,  would  use  to  shield  themselves  from  danger,  and 
the  question  whether  a  person  crossing  a  railroad  track  is 
negligent  in  not  looking  or  listening  for  an  approaching 
train,  and  whether  he  could  have  stopped  in  time  to  avoid 
the  danger,  are  questions  for  submission  to  the  jury 
(Weber  «.  N.  Y.  C.  &  IL  R.  R.  R.  Co.,  3  N.  T.  Weekly  Dig. 
472;  and  the  case  of  Schatter  c.  Gardiner,  47  N.  T.  403, 
cited  therein). 

In  this  clafts  of  cases,  when  the  conduct  of  the  plaintiff  is 
mixed  with,  and  dependent  upon,  the  acts  of  the  defend- 
ant, and  upon  the  surrounding  circumstances,  the  ques- 
tions of  negligence  fairly  belong  to  the  jury,  in  its  general 
consideration  of  the  whole  facts  of  the  case,  and  should 
be  submitted  to  them  (Cases  referred  to  in  support  of 
this  point:  Borst  ».  L.  S.  &  M.  S.  R.  Co.,  4  Hnn^  349,  af- 
firmed by  court  of  appeals,  June,  1876 ;  Thurber  v.  Har- 
lem B.  &  P.  R.  R.  Co.,  60  N.  Y,  831 ;  IngersoU  n,  N.  Y. 
C.  &  H.  R.  R  R  Co.,  6  N.  Y.  Supreme  Court,  419).  The 
effect  of  jthese  last  decisions  cited  is  not  wholly  in  accord- 
ance with  the  rulings  of  this  court  in  Sutherland  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  41  N.  Y,  Superior  Court  {9  J,  db  S.)  17. 

Held,  that  in  this  case,  the  questions  of  negligence  were  pure 
questions  of  fact,  that  should  have  been  submitted  to  the 
jury. 
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A  railroad  company  operating  ti*ains  npon  a  road  owned  by 
another  company,  is  liable  for  negligence  in  running  its 
trains  thereon,  and  for  the  negligence  of  the  flagmen 
stationed  at  the  crossings,  and  for  other  ser\'ants  or  em- 
ployees engaged  in  the  signal  service  of  that  road.  It  is 
immaterial,  so  far  as  the  public  or  the  person  injured  is 
concerned,  to  whom  the  road  or  its  signal  service  or  other 
appurtenances  that  are  in  use  at  a  crossing  belong.  The 
duty  that  there  shall  be  no  negligence  in  the  premises  devolves 
and  rests  upon  the  company  running  the  trains  by  which  a 
person  is  injured  (Michigan  Central  R.  R.  Co.  v.  Kunonn, 
39  III.  272;  Clement  v.  Canfleld,  2S  Vt.  802;  Wyman  v.  P. 
&  K.  R  Co.,  46  Maine,  162;  Webb  v.  Same,  57  Id.  117). 

Before  Curtis,  Ch.  J.,  and  Sanford,  J. 

Decided  May  8,  1877. 

This  was  an  api)eal  from  an  order  denying  a  motion 
made  at  the  special  term  on  a  case  for  a  new  trial. 


This  action  was  brought  for  the  recovery  of  $50,000 
damages  against  the  defendant  for  injuries  sustained 
by  the  plaintiff,  in  being  run  over  by  defendant' s  cars, 
on  June  17,  1874,  at  the  comer  of  Fifty-seventh  street 
and  Fourth  avenue,  in  the  citv  of  New  York. 

The  answer  admits  the  incorporation  of  defendants, 
denies  the  remaining  allegations  of  the  complaint,  and 
alleges  contributive  negligence  on  the  part  of  the 
plaintiflf. 

At  the  time  of  the  injury,  parties  were  engaged  in 
sinking  the  railroad  tracks  through  Fourth  avenue  in 
that  city,  and  for  that  purpose  had  removed  the  tracks 
from  the  i)osition  formerly  occupied  in  the  center  of  the 
Fourth  avenue,  and  placed  them  upon  the  extreme  west 
aide  of  the  avenue,  the  western  track  being  in  fact, 
upon  the  west  sidewalk,  and  the  other  occupying  a  po- 
sition in  the  avenue  close  to  the  curb. 

The  excavation  of  the  avenue  progressed  in  sections, 
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and  at  the  time  in  question,  one  excavation  commenced 
north  of  Fifty-seventh  street,  and  extended  southerly 
about  half  the  block  between  Fifty-seventh  and  Fifty- 
sixth  streets. 

This  excavation  was  some  fifty  feet  wide,  and  over 
it  at  Fifty-seventh  street  had  been  thrown  a  flat  tempo- 
rary bridge  to  allow  the  'public  to  cross  the  avenue 
during  the  improvement. 

The  bridge  was  just  long  enough  to  span  the  exca- 
vation, and  its  west  end  lapped  upon  the  bank  and  came 
within  thirty- two  inches  of  the  east  railroad  track. 

The  material  taken  from  the  excavation  was  piled 
up  to  a  considerable  height  around  it,  and  that  taken 
from  the  excavation  above  Fifty-seventh  street  had 
been  piled  in  the  avenue  below  Fifty-seventh  street  to 
such  an  extent  that  commencing  at  the  south  end  of 
the  excavation  half  way  between  Fifty-seventh  and 
Fifty-sixth  streets,  the  pile  filled  all  the  space  of  the 
avenue  between  the  curb  on  the  east  side  and  the  east 
track  of  the  railroad  on  the  west  line  of  the  avenue,  and 
rose  to  the  height  of  some  fifteen  feet,  and  extended 
southerly  two  or  three  blocks,  and  the  space  between 
the  east  track  and  the  excavation  was  entirely  filled  up 
to  the  bridge,  so  that  a  person  standing  upon  the 
bridge  even  on  the  west  end  of  it  could  not  see  a  tiain 
coming  up  on  the  easterly  track. 

A  railroad  flagman,  whose  station-house  was  at 
the  northwest  corner,  w^as  employed  to  guard  that 
street  intersection,  and  to  signal  trains  passing  on  the 
tracks,  and  teams,  and  persons  desiring  to  cross  the 
avenue.  At  the  time  of  the  accident  the  plaintiff  was 
the  publisher  of  a  Journal  called  the  Time  Table,  and 
was  living  east  of  the  Fourth  avenue  at  the  corner  of 
Lexington  avenue  and  Fifty-eighth  street,  and  was 
crossing  through  Fifty-seventh  street  intending  to  stop 
at  the  defendant's  Grand  Central  Depot,  to  ascertain 
if  any  change  was  contemplated  by  the  def6ndant  in 
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running  its  trains.  He  was  in  the  habit  of  crossing  the 
Fourth  avenue  almost  daily,  and  knew  the  position  of 
the  tracks. 

Before  reaching  the  bridge  the  plaintiff  saw  a  train 
some  distance  above  coming  down  from  the  north  on 
the  west  track,  and  when  he  reached  the  bridge  he 
intended  crossing  the  tracks  in  advance  of  such  train, 
and  had  time  in  which  to  do  so,  as  he  thought,  but  he  was 
stopped  at  the  west  end  of  the  bridge  by  the  flagman, 
who  signalled  him  to  stop. 

The  flagman  then  occupied  a  position  in  the  middle 
of  Fifty-seventh  street  just  west  of  the  west  track,  and 
was  signalling  this  incoming  train  to  some  teams  which 
were  approaching,  and  when  he  saw  plaintiff  upon  the 
bridge  he  signalled  him  personally  to  stop,  and  he  did 
so  at  once,  at  the  west  end  of  the  bridge. 

After  stopping  the  plaintiff,  the  flagman  turned  his 
face  northward  towards  the  train  approaching  from 
that  direction,  and  waved  his  flag  in  the  usual  manner, 
and  as  the  train  approached  stepped  upon  the  track  in 
front  of  it  and  remained  there  a  few  moments,  and  as 
the  tmin  neared  him  stepped  off  the  track  in  an  oblique 
northeasterly  direction,  which  brought  him  between  the 
easterly  and  westerly  tracks  where  he  remained  wav- 
ing his  flag  till  that  train  had '  passed,  'When  he  ceased 
all  signals  to  the  plaintiff,  lowered  his  flag,  and  started 
off,  tmiling  his  flag  on  the  ground. 

The  plaintiff  was  watching  both  the  train  (from  the 
north)  and  the  flagman,  and  when  he  saw  the  first  pass, 
and  the  latter  cease  his  signals  and  trail  his  flag,  he 
stepped  from  the  bridge  towards  the  tiuck  looking 
straightforward,  and  was  instantly  struck  by  the 
defendant's  train,  that  was  going  north  from  the  depot 
on  the  easterly  track,  and  thrown  thirty  feet  into  the 
rocks,  in  the  excavation  north  of  Fifty-seventh  street, 
receiving  wounds  and  fractures  permanently  impairing 
his  sight,  hearing,  and  health.    This  train,  by  reason  of 
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the  embankments  and  obstructions  could  not  be,  and 
was  not  previously  seen  by  the  plaintiff. 

The  flagman  did  not  signal  the  train  from  the  south, 
and  apparently  did  not  discover  its  approach,  any 
more  than  the  plaintiff,  although  from  the  flagman's 
position  he  could  have  seen  it  if  he  had  turned  his  face 
in  that  direction. 

There  is  no  j)roof '  that  the  engineer  of  the  southern 
train  either  rung  his  bell  or  blew  his  whistle,  although 
it  is  possible  had  he  done  both,  the  sound  would  have 
been  drowned  in  the  noise  of  the  northern  train,  which 
was  very  long  and  made  a  great  deal  of  noise. 

On  these  facts,  the  court  nonsuited  the  plaintiff, 
and  denied  plaintiff's  motion  to  allow  the  case  to  go  to 
the  jury,  to  which  decision  and  refusal  the  plaintiff 
duly  excepted. 

The  plaintiff  moved  fQr  a  new  trial  at  special  term 
upon  a  case  and  exceptions,  and  from  the  order  deny- 
ing such  motion  appeals  to  the  general  term. 

De  Witt  (7.  Brown  {Edward  Gebhard^  attorney), 
of  counsel,  for  appellant. 

Frarilc  Loomis^  tor  respondent. 

By  the  Court. — Curtis,  Ch.  J. — Though  the  court 
of  appeals  have  held  that  every  person  approaching  a 
railroad  crossing  should  use  both  eyes  and  ears  to  dis- 
cover any  approaching  train,  there  may  be  circum- 
stances where  the  most  vigilant  use  of  these  organs  will 
fail  to  warn  and  protect. 

The  evidence  in  the  present  case  shows  that  the 
plaintiff  could  not,  in  consequence  of  embankments 
and  obstructions,  see  up  or  down  the  track,  until  he 
stepped  on  to  it,  between  two  and  three  feet  from  the 
west  end  of  the  bridge.  There  was  no  opportunity  for 
him  to  look  until  he  emerged  from  between  the  ob- 
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structions  on  to  the  track,  and  as  he  was  in  the  act  of 
SO  stepping  forward,  looking  before  him,  he  was  struck 
and  thrown  into  the  excavation.  No  exercise  of  pru- 
dence would  have  enabled  him  to  have  looked  up  and 
down  the  track.  In  looking  forward,  as  he  stepped 
forward,  he  exercised  such  care  as  a  prudent  man  ordi- 
narily would  exercise  under  these  circumstances.  To 
have  looked  into  the  embankments  to  the  right  and  to 
the  left  as  he  stepped  from  the  passage-way  between 
them  on  to  the  track,  would  have  been  useless  and  im- 
prudent. 

The  testimony  also  shows  that  the  train  of  cars 
that  was  coming  in  from  the  north  at  that  time,  was  a 
very  long  one,  and  made  a  very  loud  noise,  and  though 
there  is  no  evidence  that  a  bell  was  rung  on  the  defen- 
dant's  train,  the  proof  strongly  tends  to  show,  that 
even  if  it  had  been  rung,  the  plaintiff  could  not  have 
heard  it.  The  law  in  a  case  like  this  does  not  charge 
a  person  with  contributory  negligence,  where  the  sur- 
rounding and  external  circumstances  are  such  that  the 
senses  of  sight  and  hearing  cannot  be  exercised.  There 
are  many  instances  in  which  these  circumstances,  as 
for  example,  the  noise  caused  by  a  wagon,  or  by  a  steam 
saw-mill,  or  by  falling  waters,  or  by  another  train,  have 
been  recognized  by  the  courts  as  a  suflScient  excuse  for 
not  hearing  an  approaching  train  (Davis  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  47  iV:  T.  403  ;  Richardson  v.  Same, 
45  Id.  849 ;  IngersoU  v.  Same,  6  If.  Y.  Supreine  Court 
IT.  &  a]  416). 

In  the  recent  case  in  the  court  of  appeals  of  Weber 
v.  N.  R.  C.  &  H.  R.  R.  R.  Co.  (iY.  Y.  Weekly  Dig. 
472),  it  is  held  that  the  law  requires,  in  cases  like  the 
present,  the  exercise  of  such  a  degree  of  care  as  pru- 
dent persons  knowing  the  danger  to  be  encountered 
and  giving  attention  to  their  safety  would  use  to  shield 
themselves  from  danger  therefrom,  and  that  the  ques- 
tions whether  a  person  crossing  a  track  is  negligent  in 
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not  looking  or  listening  while  he  is  on  the  crossing,  and 
whether  he  could  have  stopped  in  time  to  avoid  the  dan- 
ger, are  questions  for  the  jury.  The  case  of  Schattler  v. 
Gardiner,  47  JSf.  Y.  402,  is  cited  in  the  opinion  in  support 
of  this  ruling.  In  this  latter  case,  where  there  were  also 
obstructions  to  seeing  and  hearing,  GtROVEU,  J.,  says: 
"These  questions  upon  the  evidence  should  have  been 
submitted  to  the  jury."  The  doctrine,  that  these  ques- 
tions of  negligence  in  this  class  of  cases,  where  the  con- 
duct of  the  plaintiff  is  mixed  with  and  dependent  upon 
the  acts  of  the  defendant  and  the  surrounding  circum- 
stances, in  most  cases  fairly  belong  to  the  jury  in  its 
general  consideration  of  the  whole  facts  of  the  case,  is 
sustained  in  Borst  v.  L.  S.  &  M.  S.  R.  Co.,  4  Ilim,  349, 
affirmed  by  court  of  appeals,  June,  1876.  The  same 
was  also  held  in  Thurber  v.  Harlem  B.  &  P.  R.  R. 
Co.,  60  if.  T.  331.  In  a  case  similar  to  the  present, 
it  was  held  that  the  evidence  of  obstructions  to  the 
sight  and  hearing  of  the  approaching  traveler  at  the 
crossing,  made  his  alleged  negligence  a  question  for  the 
jury  and  their  decision  upon  it  final  (Ingersoll  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  6  iV.  Y.  Supreme  CL  419). 

The  effect  of  these  decisions  is  not  wholly  in  accord- 
ance with  the  rulings  in  Sutherland  v,  N.  Y.  C.  & 
H.  R.  R.  Co.,  40  i\^.  Y,  Superior  CL  (9  J.  &  S.  17),  which 
the  defendant  cites  to  sustain  the  dismissal  of  the  com- 
plaint in  the  case  under  consideration. 

In  addition  to  these  obstructions  to  sight  and  hear- 
ing, as  bearing  upon  the  question  of  the  plaintiffs  neg- 
ligence, there  were  other  facts  shown  on  the  trial  of 
the  case,  which  were  also  proper  to  go  to  the  jury  in  its 
general  consideration  of  the  whole  facts. 

The  evidence. shows,  that  the  defendant  was  running 
its  train  at  the  intersection  of  the  Fourth  avenue  and 
Fifty-seventh  street,  two  thoroughfares  in  the  heart  of 
a  great  city,  at  a  rate  of  speed  that  threw  the  plaintiff 
thirty  feet  when  he  was  struck  by  it ;  and  the  witness 
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Ressiga,  who  resided  in  the  immediate  vicinity,  testi- 
lied  "There  were  a  great  many  accidents  occurred 
there  every  day,  and  I  don't  know  whether  I  saw  this 
particular  one."  It  also  appears  that  the  plaintiff 
crossed  there  almost  daily,  and  must  have  been  conver- 
sant with  the  tracks  and  the  service  signals  of  the  road, 
and  that  he  was  watchful  and  obeyed  the  danger  signal 
of  the  flagman,  when  signalled  to  stop,  and  proceeded 
on  when  the  signal  was  lowered,  after  the  train  from 
the  north  passed.  All  these  facts  tend  to  enlighten 
the  minds  of  the  jury  in  passing  upon  the  questions  of 
negligence,  which  in  t^his  case  are  pure  questions  of 
fact. 

It  is  true,  the  defendant  insists  that  it  is  not  shown, 
that  it  was  their  flagman,  or  their  road,  but  it  admits 
that  the  train  was  operated  by  it,  which  inflicted  the 
injuries  upon  the  plaintiff. 

There  is  no  good  reason  why  a  railroad  company,, 
operating  trains  upon  a  road  owned  by  another  com- 
pany, should  not  be  liable  for  negligence  in  running- 
its  ti!uins.  The  exigencies  of  the  protection  of  the 
public  require  that  it  should  be  amenable  to  the  same 
laws  and  regulations  that  bind  the  owner,  and  the- 
courts  have  so  held  (McGrath  i?.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  63  iY.  Y.  522). 

If  the  defendant  operated  this  train  on  a  road  be- 
longing to  another  company,  and  subject  to  the  pro- 
tection and  signalling  of  this  flagman,  both  as  respects 
itself  and  the  public  at  this  crossing,  it  should  be  re- 
sponsible for  his  negligence,  for  the  same  reason  that  it 
is  i)rotected  by  his  care  from  liability,  when  persons- 
cross  the  track,  negligently  disregarding  his  signals. 

When  various  companies  run  trains  over  the  same 
road  in  a  large  city  intersected  by  the  crossings  of 
streets,  the  protection  of  citizens  in  the  use  of  the 
streets  should  not  depend  upon  inquiries  to  be  made  of 
the  signalling  flagmen  of  the  road,  as  to  which  company 
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employs  them,  or  whether  they  are  duly  authorized  to 
signal  danger  or  safety  as  this  or  that  train  passes.  It 
must  be  assumed  in  such  exigencies,  that  when  a  com- 
pany chooses  to  run  trains  over  a  road  guarded  by 
flagmen,  that  it  elects  to  be  protected  by  these  flagmen 
properly  discharging  their  duties,  and  to  be  made  lia- 
ble in  case  they  neglect  them.  No  conflicting  view 
would  be  consistent  with  safety,  either  to  themselves 
or  the  public.  The  law  does  not  give  immunity  from 
liability  to  a  company  operating  its  trains  negligently, 
because  it  appears  that  it  operates  them  upon  ai  road 
and  with  a  signal  service  that  belongs  to  another  com- 
pany. As  far  as  the  person  inj  ured  in  passing  over  the 
crossing  by  such  company's  train  is  concerned,  it  is  im- 
material to  whom  the  road  or  its  signal  service  or  its  other 
appurtenances  belong  that  are  in  use  at  that  crossing. 
The  duty  primarily  devolves  upon  the  company  run- 
ning the  train,  that  there  shall  be  no  negligence  in  re- 
spects to  these  matters  as  far  as  persons  crossing  are 
affected  (Michigan  Central  v.  Kanouse,  39  111.  272; 
Clemont  ?).  Canfield,  28  Verm.  302  ;  Wyman  v.  P.  &  K. 
R.,  48  Maine,  162 ;  Webb  v.  Same,  56  Mahie,  117). 
It  is  apparent  that  Avithout  having  a  flagman  at  this 
intersection  in  question,  the  defendant  was  guilty  of 
negligence  in  running  a  train  at  the  rate  of  spefed 
this  was  run,  which  struck  the  plaintiff,  and.  even  \Aith 
a  flagman  it  is  questionable  if  the  defendant  was  justi- 
fied in  running  it  at  so  high  a  rate  of  speed  in  a  lo- 
cality, when  this  class  of  accidents  was  of  such  fre- 
quent occurrence. 

In  Borst  v.  Lake  S.  &  M.  S.  R.  Co.  {A  Hun,  349),  it  is 
held,  that  when  a  person  waiting  for  an  opportunity  to 
cross  the  track  is  signalled  by  a  flagman  stationed  at 
the  crossing,  he  has  a  right  to  rely  on  the  flagman,  and 
to  suppose  that  he  has  performed  his  duty. 

The  evidence  on  the  part  of  the  plaintiff  was  suffi- 
cient to  warrant  the  submission  of  the  case  to  the  jury, 
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and.  the  order  appealed  from  dismissing  the  complaint 
should  he  reversed,  and  a  new  trial  granted  with  costs 
to  abide  the  event, 

Sanford,  J.,  concnxred. 


THOMAS  M.  TYNG,  Plaintiff  and  Appellant,  v. 
LUTHER  R.  MARSH,  et  al.^  Defendants  and 
Respondents. 

PRACtlCE;  RULES  OF  COURT. 
Enforcement  by  order. 

Rule  1^  of  this  caurt  and  44  ofgenefal  rules. 

The  rules  of  the  courts  seek  to  secure  case|i  and  exceptions 
properly  settled  and  definitely  determined,  as  to  their  form 
and  contents,  before  coming  bpfore  the  appellate  courts  for 
consideration,  and  to  give  tall  parties  opportunity  to  have  the 
questions  brought  up  fairly  and  accurately  for  review. 

If  a  party  appellant,  prints,  files  and  serves  a  case  that  is  not 
the  case  as  settled,  a  wrong  is  committed,  and  it  is  a  ncces- 
sary  incident  to  the  powers  and  jurisdiction  of  a  court  in  the 
administration  of  justice,  that  it  should  have  control  over  its 
files  and  records,  to  prevent  their  use  wrongfully.  And  such 
control  can  be  enforced  by  order  as  in  this  case,  in  conform- 
ity with  rules  10  and  44. 

The  authority  and  force  of  these  niles  was  provided  tor  in 
section  470  of  the  Code,  and  in  Laws  of  1870,  chapter  408, 
section  13.  When  the  statutes  or  the  rules  of  the  courts  do 
not  cover  a  case,  the  rules  of  the  court  of  king's  bench  are 
followed  (Dubois  v.  Phillips,  5  Johns,  235 ;  Rule  97). 

Before  Curtis,  Ch.  J.,  and  Sanford,  J. 

Decided  May  8,  1877. 
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Appeal  from  an  orclex*  made  May  24,  1876,  at  the 
special  term,  that  the  plaintiffs  printed  case  be  or- 
dered oflp  the  files  of  the  court,  and  that  his  case  and 
exceptions  be  deemed  abandoned,  because  not  filed 
within  the  time,  and  as  required  by  the  rules,  and 
practice,  and  order  of  the  court. 

Robert  L.  Fowlery  for  appellant, 

Wm.  F.  Shepard,  for  respondents. 

By  the  Court.— Curtis,  Ch.  J. — Previous  to  the 
maldng  of  the  order  appealed  from,  the  plaintiif  was 
by  order  i-equired  to  file  his  case  as  settled,  within  a 
certain  time,  or  that  it  should  be  deemed  abandoned. 
Tne  order  also  required  that  he  should  procurg  the 
case  as  settled  to  be  engrossed  or  printed. 
.  Tlie  plaintiff  has  printed,  filed  and  served  a  case,  in 
which  he  has  omitted  to  insert  certain  exhibits  that 
were  in  the  case  as  settled,  and  which  is  in  other  re- 
spects a  departure  from  the  case  as  settled. 

The  defendants  charge  that  the  omitted  exhibits 
are  documents  made  by  the  plaintiff,  and  are  material 
in  the  action,  both  as  contradicting  the  plaintiff's  oral 
testimony,  and  on  the  general  questions  of  the  case, 
and  that  they  were  offered  in  evidence  by  the  defend- 
ants, and  they  aver,  that  they  believe  such  omission 
was  intentional  on  his  part. 

The  plaintiff  responds  to  this,  by  sajang  that  he 
understood  that  the  exhibits  which  were  not  printed 
in  the  case  were  omitted  in  accordance  uith  the  de- 
fendants' stipulation.  If  the  plaintiff  thus  misunder- 
stood this  stipulation  and  was  misled,  he  should  have 
applied  Avithout  delay  by  motion  to  the  court  for  relief, 
and  for  leave  to  correct  the  case  as  printed,  served  and 
filed. 
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'  The  chief  point  that  the  plaintiff  urges  is,  that  the 
special  term  had  no  power  to  declare  the  case  and  ex- 
ceptions abandoned,  or  to  order  the  printed  case  off 
the  hie. 

The  rules  of  the  courts  seek  to  have  cases  and  ex- 
ceptions settled  and  deflnitely  determined,  as  to  their 
io'cm  and  contents,  before  coming  before  the  appellate 
courts  for  consideration,  and  also  to  give  all  parties  an 
opportunity  to  have  the  questions  brought  up  fairly 
and  accurately  for  review.  If  a  party  appellant 
chooses  to  print,  file  and  serve  a  case,  that  is  not  the 
case  as  settled,  it  is  obvious  that  a  wrong  is  committed. 
It  is  a  necessary  incident  to  the  administration  of  jus- 
tice^ that  a  court  should  have  control  over  its  files,  so 
far  as  to;  prevent  their  use  thus  wrongfully,  and  as  is 
here  claimed  in  bad. faith,  to  prejudice  a  party  in  a  suit. 

The  order  that  the  case  and  exceptions  be  deemed 
abandoned  is  in  conformity  with  the  44th  rule.  The 
authority  and  force  of  these  rules  in  governing  matters 
before  the  courts  was  provided  for  in  section  470  of  the 
Code,  dhd  in  section  13,  chapter  408,  of  the  Laws  of 
1870.  Where  the  statutes  or  their  rules  do  not  cover  a 
case,  thQ  courts  follow  the  rules  of  the  king's  bench. 
(Dubois  V,  Philips,  5  JoJtns,  235 ;  Rule  97).  The  order 
appealed  from  gives  effect  to  the  order  of  March  29, 
1876,whieh,  not  having  been  complied  with,  or  appealed 
from,  became  operative  upon  such  non-compliance. 

The  papers  on  the  appeal  do  not  sustain  the  claim 
of  the  appellant,  that  the  defendants'  objections  are 
technical  and  unsubstantial,  or  t"hat  he  offered  to  rem- 
edy the  discrepancy  between  the  printed  case  and  the 
case  as  settled  at  any  time  before  the  defendants  made 
this  motion. 

The  order  appealed  from  should  be  affirmed  with 
costs. 


r/ 


Sanford,  J.,  concurred. 
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WILLIAM  S.  KEILEY,  as  Receiver,  &c.,  Plaintiff 
AND  Respondent,  v.  CHARLES  DUSENBURY, 
Impleaded,  &c.,  Defendan:t  and  Appellant. 

Receivek,  &c.,  assignee  fok  the  benefit  op  creditors,  &C- 
— Successor  to,  how  appointed. — Money  paid  into  court, 
protection  op. — Effect  of  wrongful  payment, — Parties 
recovering  the  same,  acquire  no  title  thereto. — ^Triai* 
by  jury,  waiver  op. 

Money  paid  into  court  and  held  in  its  cnstody,  is  a  deposit  of 
such  a  character  that  it  is  a  stringent  duty  of  the  court  and 
all  its  officers  to  protect  the  same  by  all  the  lawful  means 
within  their  power,  from  fraudulent  divei*ision  or  misappli- 
cation. 

When  a  wrongful  payment  of  money,  in  the  custody  of  the 
court,  has  been  procured  by  coJlusion  or  by  fraudulent 
concealment  or  false  representations,  the  parties  to  such 
acts,  or  those  profiting  thereby  and  obtaining  the  money, 
acquire  no  legal  title  to  the  same,  and  the  pei*son  rightfully 
entitled  thereto  htis  his  remedy  by  action  to  recover  the 
money,  &c.,  and  in  some  cases,  by  proceeding  summarily 
against  the  wrongdoers. 

The  recitals  in  an  ex  parte  order  (directing  the  custodian  of 
the  money  to  pay  the  same),  as  to  who  is  or  who  appears 
to  be  the  person  entitled  to  the  same,  do  not  })rotect  the 
wrongful  recipient  of  the  fund  from  liability  for  the  same 
to  the  person  rightfully  entitled  to  it,  when  the  order  has 
been  procured  by  collusion  or  fraud  practiced  upon  the 
coxirt. 

Such  an  order  has  none  of  the  elements  to  constitute  a  bar, 
as  res  adjiulicata  against  the  lawful  claimant. 

The  resignation  of  an  assignee  for  the  benefit  of  creditors 
must  be  made  to  the  supreme  court.  Its  acceptance  and 
the  discharge  of  the  assignee  from  the  trust,  and  the 
appointment  of  his  successor,  are  all  matters  for  the  action 
of  said  court  (1  R.  S.  730,  §§  09,  70,  71 ;  Leggett  v.  Hun- 
ter, 19  K  Y,  459;  Cruger  v,  Halliday,  11  Paige^  819; 
Thatcher  v.  Cauda,  3  Keyci*^  157). 

The  property  and  trusts  created  by  such  an  assignment  can- 
not be  transferred  by  ilie  rysi<.;nation  of  the  trustee  in  favor 
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of  some  one  else,  tuiaccompanied  with  the  consent  of  the 
•        cestuis  que  trust  or  the  order  of  the  supreme  court. 

A  receiver  is  clothed  with  no  powers  to  waive  the  equitable 

rights  of  the  judgment  creditors,  for  the  protection  of 

whom  he  was  appointed. 
Where  a  party  proceeds  to  a  trial  before  the  court  without  a 

jury,  and  without  objection  or  a  demand  for  a  trial  by  jury, 

he  must  be  deemed  to  have  waived  his  right  to  a  trial  by  a 

jury,  if  any  he  had  (Black  v.  White,  37  N.  Y,  Superior  lie- 

portSy  320). 

Before  Curtis,  Ch.  J.,  and  Sakford,  J. 

Decided  May  8,  1877. 

This  is  an  appeal  by  the  defendant  Dusenbury, 
from  a  judgment  entered  against  him  personally,  for 
$3,076.50. 

It  appeared  at  the  trial,  that  on  January  24,  1857, 
Peter  Morris,  John  A.  Morris,  and  James  Cumming, 
became  and  ever  since  have  remained,  judgment  credi- 
tors of  Selah  Ililer,  one  of  the  defendants,  and  that  on 
November  7,  1873,  by  the  order  of  the  supreme  court 
in  a  proceeding  then  pending,  this  defendant,  Selah 
Hiler,  became  entitled  to  a  certain  fund  or  sum  of 
$7,187,  in  the  custody  of  the  chamberlain  of  the  city  of 
New  York,  to  be  drawn  out  only  upon  the  order  of  the 
court  of  common  pleas. 

It  further  appeared  that  on  November  7,  1872,  an 
instrument  purporting  to  be  an  assignment  of  this  fund 
to  one  George  W.  Haight  for  the  benefit  of  certain 
creditors,  was  executed  by  the  defendant  Selah  Hiler. 

Upon  application  of  the  above  named  judgment 
creditors,  who  are  not  named  in  this  assignment,  the 
plaintiff,  on  December  19,  1873,  was  duly  appointed 
receiver  of  all  the  debts,  i)roi)erty,  equitable  interests, 
and  things  in  action  of  the  defendant  Hiler,  with  leave 
to  sue  for  and  recover  any  of  his  estate.  The  plaintiff 
duly  qualified  as  such  receiver,  and  lias  taken  the  steps 
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necessary  to  vest  in  himself  as  such  receiver  all  the 
title  and  estate  of  Hiler  to  this  fund  of  $7,187,  which 
Hiler  had  on  December  19,  1873. 

On  or  about  January  8,  1874,  this  fund  of  $7,187 
came  into  the  hands  of  the  defendant,  Dusenbury,  with 
notice  that  the  judgment  creditors  above  named  claimed 
the  whole  or  a  part  of  the  fund,  and  with  knowledge 
that  the  plaintiff  was  appointed  such  receiver,  \nth 
leave  to  sue  for  and  recover  this  money. 

The  testimony  in  the  case  does  not  show  that 
Dusenbury  received  any  direct  jissignment  of  this  fund 
or  the  title  thereto  from  any  one,  but  he  claims  that 
his  position  is  that  of  an  assignee  under  the  assignment 
from  Hiler  to  Haight,  by  the  resignation  of  the  latter 
in  his  favor.  It  appears  from  the  testimony  of  Dusen- 
bury himself  that  he  received  the  entire  fund  or  sum  of 
$7,187,  and  there  is  no  evidence  that  he  has  parted  with 
any  considerable  ix)rtion  thereof,  except  the  sum  of 
$1,000  to  the  defendant,  Sackett. 

There  is  no  evidence  that  the  persons  named  in  the 
alleged  assignment  assented  to  the  removal  or  resigna- 
tion of  Haight,  and  there  is  testimony  that  one  of  them 
did  not  so  assent. 

This  action  is  brought  by  the.  receiver  to  have  that 
assignment  set  aside  as  void  and  fiuudulent  as 
against  these  judgment  creditors,  and  that  the  defend- 
ants other  than  the  chamberlain  be  made  liable  for  the 
money  received  by  each  respectively. 

In  October,  1873,  Hiler  was  served  with  an  order  for 
his  examination,  and  was  examined  at  various  times  as 
a  judgment  debtor  thereunder  down  to  December  19, 
1873,  when  the  plaintiff  was  appointed  receiver. 

On  December  13,  1875,  the  defendant  Hiler,  while 
still  forbidden  to  dispose  of  his  property,  and  more 
than  a  year  after  he  had  executed  the  alleged  assign- 
ment covering  the  fund  to  the  defendant,  Haight,  ob- 
tained by  S.  H.  Randall,  Esq.,  his  attorney,  an  abso- 
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lute  order,  ex  partCy  commanding  tlie  chamberlain  to 
pay  this  fund  to  Hiler  himself.  On  the  same  day,  and 
before  the  money  could  be  drawn  f mm  the  chamberlain 
by  Hiler,  the  judgment  creditors  and  real  parties  plain- 
tiff in  interest  herein  obtained  an  order  to  examine  the 
chamberlain,  and  among  other  things  forbidding  the 
chamberlain  to  pay  this  money  over  to  the  defendant 
Hiler. 

On  December  15,  1873,  the  defendant  Dusenbury 
claimed  this  fund  by  S.  H.  Randall,  Esq.,  the  same  at- 
torney who  two  days  before  had  obtained  the  order 
directing  the  chamberlain  to  pay  this  fund  to  the 
defendant  Hiler,  and  the  same  day  he  obtained  an 
order  to  show  cause  why  the  order  restraining  the 
chamberlain  from  paying  said  fund  to  Hiler  or  his  order 
or  to  the  defendant  Charles  Dusenbury,  trustee,  should 
not  be  vacated.  This  was  obtained  in  part  upon  the 
affidavit  of  Dusenbury,  saying  he  learned  on  December 
13,  that  the  attorney  for  the  plaintiffs  (the  judgment 
creditors  herein),  had  obtained  a  stay  restraining  the 
chamberlain  from  paying  over  the  fund,  which  Dusen- 
bury prays  may  be  vacated.  An  affidavit  of  Mr.  Ran- 
dall was  read  on  this  application,  stating  he  had  been 
the  attorney  for  the  trustee  Haight,  under  the  assign- 
ment, from  May,  1873,  and  that  he  was  now  the  att(U'- 
ney  for  Dusenbury  as  trustee  in  whose  favor  Hiight 
had  resigned. 

Upon  that  motion  the  defendant  Dusenbury  sought 
a  determination  as  between  the  judgment  creditors  and 
himself,  as  to  the  title  to  the  fund  in  controversy,  and 
his  motion  to  allow  the  money  to  be  paid  to  himself  as 
trustee,  was  denied  with  costs,  December  23, 1873,  and 
the  order  denying  it  was  served  on  Dusenbury' s  attor- 
ney the  same  day. 

The  defendant  Dusenbury  appeared  and  opposed 
the  motion  of  the  judgment  creditors  for  the  appoint- 
ment of  a  receiver,  and  liled  his  own  affidavit,  and  the 
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papers  showing  his  alleged  title  to  this  fund  in  opposi- 
tion, but  the  motion  was  granted,  and  the  order  con- 
tinued the  injunction  restraining  Hiler  and  his  servants, 
agents  and  attorneys  from  interfering  with  this  or  any 
property  of  Hiler' s. 

Qn  January  7, 1874,  the  defendant  Diisenbury,  act- 
ing through  his  attorney,  S.  II.  Randall,  Esq.,  obtained 
an  ex  parte  order  from  the  court  of  common  jDleas  di- 
recting the  city  chamberlain  to  pay  over  this  fund  to 
himself.  Under  this  last  mentioned  order,  the  cham- 
berlain paid  the  fund  to  Mr.  Randall,  who  at  once  paid 
it  to  his  client 

In  applying  for  this  order  for  the  chamberlain  to 
pay  over  the  fund,  the  existence  of  the  order  of  De- 
cember 13,  1873,  restraining  the  cliamberlain  from  so 
paying  it,  and  also  the  existence  of  the  order  of  Decem- 
ber 23,  denying  Dnsenbury's  motion  to  allow  the  fund 
to  be  paid  to  himself,  was  not  disclosed  to  the  court. 

On  the  trial  at  special  term  the  court  found  that 
the  alleged  assignment  from  Hiler  to  Haight  was  made 
with  intent  to  hinder,  delay,  and  defiaud  the  creditors, 
of  the  assignor  Hiler,  and  these  judgment  creditors, 
^forris,  Cummings  and  Morris,  and  that  it  was  fraudu- 
lent and  void ;  and  that  the  defendant  Dusenbury 
never  became  vested  with  the  title  of  the  money  re- 
ceive by  him,  a^  alleged  trust^ee,  from  the  city  cham- 
berlain ;  but  wrongfully,  and  fmudulently  procured 
possession  of  the  same,  and  that  the  plaintiff,  as  re- 
ceiver, was  entitled  to  a  judgment  against  the  defend- 
ant Dusenbury  for  the  amount  of  the  judgment,  in 
favor  of  the  judgment  creditors  Morris,  Commings  and 
MoiTis,  against  Hiler,  with  interest  thereon  and  cost«. 

From  this  judgment  the  defendant  Dusenbury 
appeals. 

Hall  &  Blandy^  attorneys  for  appellant ;  Ira  D. 
Warren^  of  counsel. 
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L,  A.  Gouldy  attorney  for  respondent ;  D.  M.  Por- 
ter^ of  counsel. 

By  the  Court. — ^Curtis,  Ch.  J. — ^The  defendant  Du- 
senbiiry  has  acquired  his  rights,  if  any,  to  the  fund  in 
question,  in  one  of  two  ways.  He  either  derived  his 
right  to  it,  or  to  the  custody  of  it,  under  the  order  of 
the  court  of  common  pleas,  made  January,  1874,  which 
recites  that  he  appears  to  be  the  person  having  the 
legal  title  and  right  to  the  possession  of  it,  and  which 
also  directs  the  city  chamberlain  to  pay  it  to  him  ;  or 
else  he  acquired  it,  under  the  assignment  for  the  ben- 
efit of  creditors  made  by  Selah  Ililer  to  the  defendant 
Haight,  November  7,  1872.  Haight  is  claimed  to  have 
resigned  this  position  as  assignee  in  favor  of  the  de- 
fendant Dusenbury. 

Money  paid  into  court,  and  held  in  its  custody,  and 
to  be  paid  out  upon  its  order,  is  a  deposit  of  such  a 
character,  that  it  is  a  stringent  duty  not  only  of  the 
court  but  of  each  and  all  of  its  officers,  whether  they 
are  attorneys,  clerks,  or  receivers,  to  protect  it  by  all 
the  lawful  means  in  their  power  from  improper  or 
fraudulent  diversion,  or  misapplication.  When  a 
wrongful  payment  of  money  in  the  keeping  of  the 
court  is  procured  by  collusion,  and  by  fttiudulent  con- 
cealment, or  false  representations,  the  parties  to  such 
acts,  or  those  profiting  by  them,  acquire  no  legal  title 
to  the  fund,  and  the  person  rightfully  entitled  to  it 
has  his  remedy  by  action,  and  in  some  cases  by  pro- 
ceeding summarily  against  the  wrong-doer. 

The  recitals  in  an  ex  parte  order,  as  to  who  appears 
to  be  the  person  entitled  to  the  fund,  and  the  direction 
to  the  custodian  of  it,  to  pay  it  to  such  person,  when 
the  order  is  procured  by  collusion  and  imposition  upon 
the  court  making  the  order,  do  not  protect  the  wrong- 
ful recipient  of  such  fund  from  liability  for  it,  to  the 
person  rightfully  entitled  to  it.    An  order  of  this  char- 
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acter,  made  without  notice,  has  none  of  the  elements  to 
constitute  a  bar,  as  res  adjudicata  against  the  lawful 
claimant. 

On  December  19,  1873,  the  plaintiff  was  appointed 
receiver  of  all  the  debts,  property,  equitable  interests, 
and  things  in  action  of  the  defendant,  Hiler,  under 
proceedings  supplementary  to  execution.  This  ap- 
pointment was  made  upon  the  application  of  these 
judgment  creditors,  and  he  thereupon  duly  qualified  as 
such  receiver,  and  became  vested  with  the  right  to  the 
fund  in  question,  subject  to  the  rights,  if  any,  of  the 
defendant  Dusenbury. 

On  January  7,  1874,  the  defendant  Dlisenbury, 
through  his  attorney,  Mr.  Randall,  applied  to  the  court 
of  common  pleas,  for  the  order  directing  the  fund  in 
court  to  be  paid  to  him.  At  the  time  of  making  this 
application,  both  he  and  his  attorney  had  notice  that 
the  judgment  creditors  of  Hiler  claimed  the  whole  or  a 
part  of  this  fund,  and  that  the  plaintiff  was  appointed 
receiver,  with  leaye,  among  other  things,  to  sue  for,  and 
recover  this  money.  He  also  knew,  at  that  time,  of  the 
existence  of  the  orders  of  the  court  of  common  pleas  of 
December  13,  1873,  and  of  December  19,  1873,  the 
first  restraining  the  city  chamberlain  from  paying  it 
out,  and  the  latter  denying  his  ow^n  application  that 
the  fund  be  paid  to  himself.  Yet,  with  a  knowledge  of 
the  existence  of  these  facts,  both  on  his  part  and  his 
attorney's,  and  by  going  before  a  different  judge  from' 
the  one  who  had  made  these  existing  orders,  and  by 
not  disclosing  their  existence,  this  ex  parte  order  for 
the  payment  to- himself  of  the  fund,  with  its  recital  of 
his  rights  to  it,  was  obtained. 

The  steps  taken  by  this  defendant,  and  his  conceal- 
ment of  these  previous  orders,  were  obviously  acts  in 
bad  faith  on  his  part,  for  the  purpose  of  getting  this 
money  into  his  possession,  in  the  face  of  the  existing 
orders  of  the  court  to  the  contrary.    It  is  impossible  in 
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such  conduct  to  see  anything  but  a  gross  abuse,  accom- 
plished by  wrongful  q,ctg,  and  which  cannot  in  any 
aspect  protect  this  party  to  it  and  the  recipient  of  the. 
money  thu§  obtained,  from  being  made  liable  for  it  to 
the  person  lawfully  entitled  to  it,  as  the  receiver  of 
the  defendant  Hiler,  and  the  representative  as  such  of 
'these  judgment  creditors. 

But  a  claim  to  this  fund  is  made  by  the  defendant 
Dusenbury,  irrespective  of  such  title  as  may  have  been 
acquired  under  the  order  that  the  city  chamberlain 
pay  it  to  him. 

It  is  suggested  that  he  succeeded  to  an  interest  in  it 
as  the  successor  of  the  defendant  Haight  to  the  trust 
created  by  the  assignment  for  the  benefit  of  creditors, 
made  by  Hiler  to  the  defendant  Haight,  and  which  the 
latter  resigned  in  favor  of  Dusenbury,  and  that  the 
latter  is  thereby  made  to  stand  in  the  same  position  as 
the  original  assignee.  If  this  assignment  to  Haight 
had  any  validity,  it  is  difficult  to  perceive  how  the  exe- 
cution of  the  trusts  under  it  can  be  transferred  by  a 
mere  resignation  of  the  trustee,  in  favor  of  some  one 
else,  unaccompanied  with  the  consent  of  the  cestuis  que 
tnisty  or  the  order  of  court  who  is  thereupon  to  stand 
in  his  place.  If  Haight,  the  assignee,  wished  to  resign, 
there  should  have  been  a  petition  to  the  supreme  court, 
for  the  acceptance  of  his  resignation,  and  a  discharge 
from  the  trust,  arid  the  appointment  of  the  new  trustee 
in  his  place  should  have  been  made  by  the  court  (1 
i?.  S.  730,  §§  69,  70,  71 ;  Leggett  v.  Hunter,  19  N.  Y, 
459;  Cruger  z?.  Halliday,  11  Paige^  819;  Thatcher  ^\ 
Canda,  3  Keyes^  157).  The  evidence  in  the  case  fails 
to  show  that  the  defendant  Dusenbury  succeeded  to 
the  status  of  Haight  as  assignee  under  the  assignment, 
or  became  legally  vested  with  any  rights  or  interests 
thereunder  to  the  fund  in  question. 

There  is  also  evidence  justifying  the  finding  of  the 
court,  that  this  assignment  was  made  by  Hiler  to  delay 
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and  defraud  creditors,  and  was  fraudulent  and  void  as 
against  the  creditors  of  Hiler.  Being  an  insolvent 
judgment  debtor,  he  assigned  his  property,  this  fund, 
for  the  benefit  of  some  of  his  creditors,  leaving  out 
these  judgment  creditors,  whom  the  plaintiff,  as  receiver, 
represents,  and  directed  the  sui^plus  to  be  held  subject 
to  his  order.  This  is  a  trust  for  the  use  of  the  assignor, 
and  rendei-s  the  assignment  void  upon  its  face  (Good- 
rich V,  Downs,  6  Ilill^  438). 

However  inconsiderate  and  uncalled  for  were  the 
statements  made,  probably  in  ignorance  of  the  facts,  by 
the  plaintiff  in  respect  to  this  fund,  after  the  making 
of  the  order  for  its  payment  by  the  chamberlain,  he,  as 
a  receiver  and  as  an  officer  of  the  court,  was  clothed 
with  no  powers  to  waive  the  equitable  rights  of  these 
judgment  creditors  he  was  appointed  to  protect,  and 
which  was  also  known  to  Dusenbury. 

The  case  shows  that  the  defendants  proceeded  to  the 
trial  before  the  court  without  a  jury,  and  without  ob- 
jection to  so  proceeding,  and  without  demanding  that 
the  trial  be  had  before  a  jury.  Under  such  circum- 
stances and  not  raising  any  objection  until  the  case 
came  on  for  argument  before  the  appellate  court,  the 
defendants  must  be  deemed  to  have  waived  such  rights, 
if  any  they  had  (Black  v.  White,  37  J}f.  Y.  Superior 
CL  H.  320). 

It  was  strongly  pressed  at  the  argument,  that  Du- 
senbury even  if  the  assignment  was  held  void,  should 
not  be  subjected  to  personal  liability  for  the  funds  he 
had  paid  out.  If  Dusenbury  was  the  assignee,  and 
acted  in  good  faith,  it  would  be  in  accordance  with 
well  settled  principles  that  he  should  be  thus  protected. 
But,  as  it  is  impossible  to  come  to  the  conclusion  that 
he  either  was  assignee,  or  acted  in  good  faith,  he  is  not 
entitled  to  such  protection.  Nor  does  the  disposition 
of  such  portions  of  the  fund  as  he  has  parted  with, 
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appear  to  be  of  a  character  that  calls  for  the  equitable 
interposition  of  the  court  on  his  behalf. 

The  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Sanford,  J.,  concurred. 


CATHERINE  E.  KOHLER,  Executrix,  &c., 
Plaintiff  and  Respondent,  v,  AUGUST  MATT- 
LAGE AND  ALBERT  WEDEMEYER,  Im- 
pleaded, &c.,  Defendants  and  Appellants. 

BOND  to  pay  certain  DEBTS  WHICH  OBLIGEE  WAS 
LIABLE  TO  PAf ,  AND  INDEMNITY  AGAINST  THE  SAME. 
In  case  of  a  simple  indemnity  bond  there  is  no  breach  until 
actual  damage  is  sustained  by  the  obligee,  who  must  prove  the 
same  against  the  obligor  or  his  indemnitor  to  sustain  his 
action.  There  is  a  distinction  between  such  a  bond  and  those 
like  the  bond  in  the  present  case,  where  the  obligation  is  to 
perform  a  certain  act,  or  to  pay  specific  debts,  and  to  hold 
harmless  the  obligee  therefrom.  In  the  latter  case  the  breach 
is  made  and  the  contract  broken,  when  the  obligor  fails  to 
perform  the  act,  or  to  pay  the  debts  he  covenanted  to  pay; 
and  upon  such  failure  and  default,  the  obligee  may  recover 
the  entire  debt,  although  he  had  not  been  compelled  to  pay 
anything  at  the  time  the  action  was  brought  by  him  against 
the  obligor  (See  cases  cited  in  the  opinion  of  the  court). 

Before  Curtis,  Ch.  J.,  and  Sanfoed,  J. 

Decided  May  8,  1877. 

This  is  an  appeal  by  the  defendants,  Mattlage  and 
Wedemeyer,  from  a  judgment  for  $3,602.49,  rendered 
against  the  defendants  at  a  trial  before  the  court  at 
special  term. 
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The  action  is  upon  a  bond  made  by  the  defendant 
Chapman,  in  the  penal  sum  of  $6,000,  conditioned  for 
the  payment  by  Chapman,  within  nine  months,  of  the 
debts  of  the  firm,  composed  of  the  plaintiff's  testator, 
John  F.  Kohler,  and  himself,  and  in  which  the  defend- 
ants, Mattlage  and  Wedemeyer,  the  appellants,  joined 
as  sureties.  Various  defenses  were  interposed  by  the 
appellants. 

The  court  found  at  the  trial  a^  jnatter  of  fact : 
First.  That  John  F.  Kohler  departed  this  life  at  the 
city  of  New  York,  on  September  25,  1873,  leaving  his 
last  will  and  testament,  bearing  date  May  15,  1867, 
which  was  duly  admitted  to  probate  on  October  16, 
1873,  and  letters  testamentary  thereon  were  duly  issued 
to  the  plaintiff  on  the  said  October  16,  1873,  and  the 
said  plaintiff  duly  qualified  as  executrix  of  said  last 
will  and  testament. 

Second.  That  at  the  time  of  his  decease,  the  said 
John  F.  Kohler,  and  the  defendant,  William  H.  Chap- 
man, were  engaged  in  business  in  the  city  of  New 
York,  as  copartners  in  the  manufacture  of  a  variety  of 
bread  known  aS  "  Kohler' s  Cream  Bread.'' 

Third.  That  on  November  14,  1873,  the  said  plain- 
tiff, as  executrix  of  said  last  will  and  testament  of  John 
F.  Kohler,  deceased,  entered  into  an  agreement  in  wri- 
ting and  under  seal  with  the  defendant,  William  H. 
Chapman,  whereby  he  bought  and  said  plaintiff  granted 
and  conveyed  unto  said  defendant  all  the  property  and 
interest  which  said  John  F.  Kohler,  or  his  estate,  had 
in  said  business  of  manufacturing  "  Kohler' s  Cream 
Bread."  That  in  and  by  said  agreement,  and  as  con- 
sideration therefor,  the  said  defendant  Chapman  cov- 
enanted and  agreed  to  and  with  the  plaintiff  simultane- 
ously with  the  execution  and  delivery  of  said  agree- 
ment, to  execute  and  deliver  to  the  plaintiff,  his 
three  promissory  notes  for  $1,000  each,  due  in  six, 
twelve  and  eighteen  months  respectively  from  the  date 
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of  said  agreement,  and  to  assume  and  pay  all  the  debts 
of  said  concern,  existing  at  the  date  of  said  agreement, 
and  to  pay  certain  rents  and  taxes,  and  to  execute  and 
deliver  to  the  plaintiff  simultaneously  with  said  agree- 
ment, notes  and  bond,  a  purchase  money  chattel  mort- 
gage containing  the  usual  covenants  and  conditions  of 
such  mortgages,  and  covering  all  the  personal  property 
conveyed  to  him  by  said  agreement,  to  secure  the  pay- 
ment of  the  aforesaid  three  notes,  and  of  the  said  debts, 
rents,  and  taxes,  and  as  further  security  for  the  pay- 
ment  of  the  aforesaid  debts,  rents,  and  taxes,  within 
nine  months  after  the  date  of  said  agreement,  said 
Chapman  agreed  to  execute,  acknowledge,  and  deliver 
to  the  plaintiff  a  bond  in  the  penal  sum  of  $6,000,  con- 
ditioned for  the  payment  by  the  said  Chapman  of  the 
aforesaid  debts,  rents,  and  taxes,  within  the  aforesaid 
nine  months,  with  two  sureties  to  be  approved  by  said 
plaintiff. 

Fourth.  That  the  defendant  Chapman  proposed  the^ 
defendants  Mattlage  and  Wedemeyer  as  his  sureties  on 
said  bond,  and  they  were  a<?cepted  by  the  plaintiff,  and 
without  either  fraud  or  false  representation  on  plain- 
tiff' s  part  they  thereupon  duly  executed  and  acknowl- 
edged the  bond  which  is  set  forth  in  the  complaint. 
That  the  said  bond, 'agreement,  notes  and  chattel  mort- 
gage were  simultaneously  executed  and  delivered,  and 
were  each  and  all  parts  of  one  and  the  same  transac- 
tion ;  that  said  notes,  bond  and  chattel  mortgage  were 
executed  and  delivered  in  conformity  with  the  said 
agreement,  and  for  the  purpose  of  consummating  the 
single  bargain  of  selling  and  securing  the  consideration 
of  the  sale  of  the  property  mentioned  in  the  third  find- 
ing of  fact.  That  there  was  no  laches  of  the  plaintiff 
or  her  agents  in  regard  of  her  duties  as  to  the  collection 
of  the  amount  due  her  under  said  agreement,  or  the 
enforcement  of  the  liens  acquired  under  said  chattel, 
mortgage. 
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Fifth.  That  said  defendant  Chapman  neglected 
and  failed  to  pay  certain  of  the  debts  secured  by  the 
said  bond  within  the  nine  months  provided  for  their 
payment,  and  immediately  after  the  e>q)iration  of  said 
nine  months  the  plaintiff  dxily  notified  the  said  sureties 
of  Chapman's  default  and  of  their  liability  to  pay,  and 
made  due  demand  of  payment  of  them.  Tliat  said 
sureties  thereupon  granted,  and  reduced  to  writing  and 
signed,  an  extension  of  the  time  for  the  payment  by 
said  Chapman  of  said  unpaid  debts  for  six  months. 
That  at  the  expiration  of  said  extended  time  said  Chap- 
man has  still  neglected  and  failed  to  pay  the  said  debts 
of  said  concern,  amounting  to  the  sum  of  three  thou- 
sand two  hundred  and  fifteen  dollars  and  twenty  cents, 
and  said  sureties  were  duly  notified  by  plaintiff  of  said 
Chapman's  default  and  of  their  liability  to  pay,  and  a 
second  demand  of  payment  was  made  of  them  and  they 
refused  to  pay  ;  that  the  interest  on  said  sum  of  three 
thousand  two  hundred  and  fifteen  dollars  and  twenty 
cents,  to  the  date  of  this  decision,  amounts  to  the  sum 
of  two  hundred  and  thirtgr-one  dollars  and  forty-one 
cents,  making  the  total  of  three  thousand  four  hundred 
and  forty-six  dollars  and  sixty-one  cents. 

The  court  further  found  as  conclusions  of  law  : 

I.  That  the  bond  set  forth  in  the  complaint  is  an 
absolute  undertaking  on  the  part  of  the  defendants, 
Mattlage  and  Wedemeyer,  to  pay  the  debts  assumed 
by  Chapman,  in  case  of  his  default,  and  that  the  con- 
dition of  said  bond  was  broken  immediately  upon  the 
default  of  said  Chapman,  and  the  said  defendants, 
Mattlage  and  Wedemeyer,  thereupon  became  liable  to 
pay  plaintiff  the  amount  of  said  Chapman's  legal  lia- 
bility to  her. 

II.  That  the  eaid  plaintiff  is  entitled  to  judgment 
against  the  defendants  for  the  said  sum  of  three  thou- 
sand four  hundred  and  forty-six  dollars  and  sixty-one 
cents  with  costs. 
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Steele  &  Clark^  attorneys  for  appellants  ;  Jefferson 
Clark^  of  counsel. 

Strong  &  Spear ^  attorneys  for  respondent ;  George 
II.  Foster^  of  counsel. 

By  the  Court. — Curtis,  Ch.  J.— The  appellants 
contend  that  the  court  erred  in  denying  their  prelim- 
inaiy  motion  at  the  trial,  to  dismiss  the  complaint. 
They  urge  that  the  complaint  does  not  show  that  the 
plaintiff  has  been  damnified  or  incurred  any  legal  lia- 
bility in  consequence  of  any  matter  therein  alleged, 
and  that,  to  entitle  the  plaintiff.to  recover,  it  was  nec- 
essary to  show,  either  actual  damages  sustained,  or  a 
fixed  legal  liability  incurred. 

There  is  a  difficulty  with  this  claim  of  the  appellants. 
Their  bond  is  a  departure  from  a  simple  contract  to  in- 
demnify against  damage.  It  is  conditioned  for  the  pay- 
ment of  the  debts  of  the  firm  in  a  specified  time,  as  well 
as  to  hold  harmless  the  obligee  from  the  payment  of 
them'.  The  condition  was  broken  on  the  failqre  of 
Chapman  to  pay  the  debts  of  the  firm  within  the  speci- 
fied time.  The.  plaintiff,  the  obligee,  had  the  right  to 
recover  the  amount  of  the  debts,  when  Chapman  made 
default. 

The  complaint  is  upon  this  bond,  executed  by  the 
defendants,  which  fixes  and  limits  the  measure  of  dam- 
ages for  this  breach  to  the  amount  of  the  debts  not 
paid  by  Chapman.  The  payment  of  these  debts  was 
a  specific  act,  provided  for  by  the  terms  of  the  instru- 
ment, to  which  the  appellants  were  parties. 

Where  the  obligation  is  that  the  party  indemnified 
shall  not  sustain  damage  by  reason  of  the  acts  or  omis- 
sions of  another,  or  by  reason  of  any  liability  thereby 
incurred,  there  is  no  breach  until  actual  damage  is  sus- 
tained, which  the  party  indemnified  must  prove  against 
the  indemnitors  to  sustain  his  action. 
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The  distinction  is  recognized  l)etween  tliis  last  de- 
scribed class  of  cases  and  those  like  the  present,  where 
the  obligation  is  to  perform  a  specific  thing  and  to 
hold  harailess  the  obligee  from  a  liability,  when  the 
contract  is  broken  upon  a  failure  to  do  the  act,  or  when 
liability  is  incurred  (Gilbert  v.  Winan,  1  Conn.  550; 
Sedqwlck  on  Damages^  2  Ed.  313 ;  Wright  v.  Whiting, 
40  Barb.  235  ;'  Bell'oni  v,  Freeborn,  63  iV^.  7.  390).  In 
the  latter  case  it  was  said  by  Allen,  J.,  that  when  the 
bond  was  conditioned,  as  in  this  case,  to  pay  the  debt 
and  save  hannless  the  obligee  against  his  liability  to 
pay  the  same,  the  obligee  might  recover  the  entire  debt 
upon  default  in  its  payment,  without  having  paid  any- 
thing. 

The  defendant  Chapman  failing  to  pay  the  debts  at 
the  expiration  of  the  nine  months,  there  was  an  exten- 
sion of  six  months'  further  time  granted  him  in  which 
to  do  it,  to  which  the  other  defendants,  the  appellants, 
became  parties,  by  a  consent  indorsed  upon  the  bond' 
At  the  expiration  of  this  extension.  Chapman  still  fail- 
ing to  pay  the  debts  of  the  lirm,  and  the  appellants, 
upon  whom  demand  was  made  refusing  to  pay,  and  the 
creditors  having  presented  their  debts  iis  claims  against 
the  plaintiffs  testator's  estate,  and  eighteen  months 
having  elapsed,  and  they  threatening  suits,  they  were 
paid  by  the  plaintiff  out  of  the  testator's  estate.  The 
legal  remedies  of  the  plaintiff  against  Chapman' s  estate 
were  exhausted  by  judgments  and  executions  returned 
unsatisfied,  before  this  acticm  was  commenced. 

Cha^jman  failed  to  pay  the  notes  in  full,  given  to 
the  plaintiff  and  secured  bj"  the  chattel  mortgage. 
This  mortgage  was  foreclosed,  and  a  judgment  for  a 
deficiency  was  recovered  against  Chapman  for  between 
$1500  and  §1600,  upon  which  an  execution  was  also 
issued  and  returned  unsatisfied.  These  judgments  and 
unsatisfied  executions  show  the  insolvency  of  Chapman, 
There  is  no  claim  made  of  any  collusion  between  the 
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plaintiff  and  Chapman,  and  the  recovery  of  the  judg- 
ments against  him  by  confessions,  does  not  impair  their 
legal  effect.  It  was  her  daty  as  executrix  to  recover 
them  in  the  mode  that  caused  the  least  expense  and 
delay  (Underhill  v.  Hunt,  3  Denio^  321 ;  Bridgeport 
Ins.  Co.  V.  Wilson,  34  N.  Y.  275). 

The  defendants  introduced  no  evidence  to  show  that 
the  condition  of  their  obligation  for  the  payment  of 
the  firm  debts,  had  been  complied  with.  Their  non- 
payment after  the  expiration  of  the  time  limited  for 
their  payment,  and  their  amount  suflSciently  appears 
from  the  proofs  in  the  case.  The  defendant  Chapman 
testifies  to  the  effect  that  their  firm  had  the  goods  of 
these  creditors,  and  that  he  examined  the  bills  with  the 
plaintiff's  agent,  Mr.  Spear,  and  found  they  were  all 
correct  to'  the  best  of  his  knowledge. 

The  claim  oi  the  appellants  that  they  were  dis- 
charged from  liability  on  the  bond  in  suit,  by  a  varia- 
tion in  the  agreement  between  the  executrix  and  Chap- 
man is  not  sustained  by  the  evidence.  It  is  true,  that 
Chapman  testified  that  by  an  agreement  between  him 
and  the  plaintiff*  made  subsequent  to  the  written  agree- 
ment, he  had  pennission  to  sell  other  horses  than  those 
for  which  permission  was  given  him  in  the  written 
agreement.  But  on  his  cross-examination  he  gives  a 
different  version  of  it,  and  admits  that  he  falsely  stated 
to  plaintiff's  agent  when  the  extension  of  the  bond  was 
made,  that  he  had  these  three  other  mortgaged  horses 
out  at  pasture,  when  in  truth  he  had  previously  sold 
them,  and  that  he  only  let  it  be  known  that  he  had 
done  this  when  the  plaintiff  sought  for  them,  to  sell 
under  the  foreclosure  of  the  mortgage.  The  testimony 
in  the  case  justifies  the  refusal  of  the  court  to  find  that 
there  was  this  permission  given  to  the  defendant  Chap- 
man to  sell  these  three  other  mortgaged  horses.  The 
plaintiff  made  every  reasonable  effort  to  recover  the 
mortgaged  property,  and  the  appellants  cannot  take 
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advantage  of  the  fraudulent  acts  of  their  principal, 
Chairman,  in  respect  to  the  mortgaged  property,  to  ex- 
onerate themselves  from  responsibility. 

The  sureties  claim  that  they  were  discharged,  by 
the  neglect  of  the  plaintiff  to  tile  a  copy  of  the  chattel 
mortgfige  within  thirty  days  before  November  14,  1875, 
to  preserve  the  security.  Copies  had  been  tiled  for 
each  of  the  preceding  years,  but  it  had  been  foreclosed 
July  24,  1875,  and  no  copy  was  thereafter  filed.  The 
plaintiff  had  proceeded  under  the  mortgage  and 
duly  foreclosed  it,  and  if  the  principal  for  whom  these 
ai>pellants  were  sureties  saw  fit  previously  to  secretly 
abstract,  and  convert  some  of  the  mortgaged  chattels 
to  his  own  use,  which  the  plaintiff  could  not  find  to 
foreclose,  it  is  not  for  them  to  take  advantage  of  it  and 
be  benefited  by  his  bad  faith  towards  the  plaintiff.* 
There  was  no  request  on  their  part  that  a  copy  should 
be  filed,  or  that  any  steps  should  be  taken  to  enforce 
the  mortgage,  and  no  ground  exists  in  such  contingency 
to  relieve  the  sureties  (Schroeppel  v.  Shaw,  3  JV.  T. 
446). 

The  mortgage  itself  was  a  purchase  money  mortgage, 
and  made  to  secure  primarily  the  notes  given  for  the 
purchase,  and  at  no  time  was  it  as  a  security  ample 
enough  to  provide* for  and  secure  the  old  partnership 
debts,  or  any  portion  of  them.  The  omission  to  refile 
it,  even  if  the  plaintiff  had  been  under  any  obligation 
towards  the  sureties  to  do  so,  and  they  had  requested 
it  and  it  had  been  unf oreclosed,  would  not  have  damni- 
fied the  appellants  (Black  River  Bank  v,  Preston, 
41  ]\\  Y.  453).  The  evidence  fails  to  establish  the  ne- 
glect of  any  obligation  on  the  part  of  the  plaintiff, 
towards  the  sureties  in  reference  to  filing  a  copy  of  the 
chattel  mortgage. 

The  sureties  insist  that  they,  were  discharged  from 
any  liability  over  S2000  on  the  bond,  in  consequence  of 
the  plaintiff's  tiling  in  the  register' s  oflBlce  on  November 
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10, 1874,  a  certiiicate  that  her  interest  in  the  mortgaged 
premises  was  then  only  $2,000,  being  the  amount  of  the 
unpaid  notes  given  for  the  purchase. 

The  omission  to  refile  a  copy  of  a  chattel  mortgage 
and  a  statement  of  the  interest  of  the  mortgage  by  vir- 
tue thereof  in  the  property,  under  chapter  501,  Laws  of 
1873,  only  invalidates  it  against  the  creditors  of  the 
mortgagor  and  subsequent  purchasers  or  mortgagees  in 
good  faith.  The  position  of  Chapman  and  these  sure- 
ties was  unaffected  by  the  amount  named  in  the  state- 
ment. The  mortgaged  property  was  not  worth  more 
than  enough  to  pay  the  two  notes.  There  was  no  bad 
faith  about  it  on  the  plaintiff's  part.  It  is  shown  to 
have  been  an  error  of  her  agent  committed  inadver- 
tently, by  which  reference  to  these  partnership  debts 
was  omitted  in  the  statement. 

If  the  appellants  are  to  be  put  in  the  attitude  of 
sureties  who  have  paid  the  debt,  and  are  thereby  en- 
titled to  be  substituted  in  the  place  of  the  creditor  as  to 
all  the  security  held  by  the  creditor  to  enforce  payment 
of  the  principal  debtor,  then,  in  the  language  of  Chan- 
cellor Kent  (Hayes  v.  Ward,  4  Johns.  130),  the  creditor 
"must  do  no  willful  act,  either  to  poison  it  in  the  first 
instance,  or  to  destroy  or  cancel  it,  aftenvards." 

There  is  no  evidence  that  the  sureties  are  thus  prej- 
udiced. There  is  no  obligation  resting  on  the  holder  of 
a  chattel  mortgage,  under  such  circumstances,  at  his 
own  expense  and  trouble,  to  file  copies  of  the  mortgage 
and  also  statements,  when  the  sureties  make  no  request 
to  him  to  do  so,  and  make  no  offer  to  pay  the  expenses 
of  it,  and  esi)ecially  when  their  principal  is,  without  the 
knowledge  of  their  creditor,  appropriating  and  selling 
the  mortgaged  chattels.  It  was  their  business,  to  see 
that  their  principal  committed  no  torts  of  this  charac- 
ter, and  if  they  wished  protection  from  his  bad  faith  or 
from  liis  other  creditors,  if  he  had  any,  to  notify  the 
mortgagee  and  to  request  the  refiling  of  the  mortg:ige 
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and  statement,  and  to  offer  to  pay  for  the  expense  of 
it  (Schroeppel  v.  Shaw,  3  Com.  446 ;  Hoffman  v.  Hul- 
burt,  13  Wend.  377 ;  Rernckv.  Borst,  4  Hill,  650  ;  Su- 
pervisors Monroe  Co.  v.  Otis,  62  iV.  Y.  88). 

The  appellant' s  exceptions  do  not  call  for  a  reversal 
of  the  judgment  and  a  new  trial. 

The  judgment  appealed  from,  should  be  affirmed 
with  costs. 

Sanford,  J.,  concurred. 


JOHN    HADEN,   et    aL,    Plaij^tiffs  akd  Appel- 
lants, V.   MICHAEL   COLEMAN,   Defendant 

AND  RESPONDENT; 

CONTRACT  FOR  THE  ERECTION  OF  BUILDINGS. 
Architect's  certificate  op  the  progress  and  completion  of 

THE  WORK. 

A  party  "who  enters  into  a  contract  to  perform  certain  work, 
payment  for  whicli  is  to  be  made  according  to  the  pro- 
visions of  the  contract,  one  of  which  is  the  production  by 
him  of  the  architect's  certificate  of  the  completion  of  the 
work,  must  produce  that  certificate  as  a  condition  prece- 
dent to  payment,  and  is  as  much  bound  by  that  provision 
and  condition  in  the  contract  as  by  any  other  (Smith  v. 
Brady,  17  iV^.  F.  176;  GlalMtts  t?.  Black,  50  Id.  148). 

Pajrments  made  by  the  defendant  on  the  contract  without  any 
demand  or  requirement  of  the  production  of  such  a  certifi- 
cate, does  not  operate  as  a  waiver  of  the  certificate  as  to  the 
other  payments,  or  of  the  final  certificate  upon  the  comple- 
tion of  tlie  work  (Barton  v.  Hermann,  11  Alb.  Pr.  JV.  S.  378). 

The  statements  of  the  defendant,  that  he  was  pleased  wilii 
the  work,  or  that  he  was  dissatisfied  with  the  architect, 
or  a  negotiation  for  the  release  of  the  payment  of  a  loan  to 
the  defendant  by  the  builder,  as  a  condition  for  the  pay- 
ment of  the  balance  claimed  by  the  builder,  on  the  contract 
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in  question,  do  not  create  a  waiver  of  this  condition  prece' 
dent  on  the  part  of  the  builder. 

Before  Curtis,  Ch.  J.,  and  Speib,  J. 

Dedded  May  8,  1877. 

Appeal  from  a  judgment  entered  upon  an  order  dis- 
missing the  plaintiffs  complaint  at  the  trial. 

The  action  is  brought  to  recover  a  balance  of  $2,000, 
for  building  three  five-story  houses  for  the  sum  of 
$16,500  on  defendant's  land,  under  a  contract  made  by 
the  defendant  with  the  plaintiffs.  After  the  action  was 
commenced  the  defendant  paid  on  account  of  the  build- 
ings and  for  the  plaintiffs  use  in  a  proceeding  for  the 
enforcement  of  a  mechanic's  lien,  $1,000. 

The  defendant  answered,,  that  the  payment  fox  the 
work  was,  by  the  terms  of  the  contract,  to  be  made 
when  the  architect's  certificate  of  completion  was  signed 
and  obtained,  and  that  no  such  certificate  had  been 
signed  or  obtained.  The  court  dismissed  the  complaint, 
on  the  ground  that  the  plaintiffs  had  not  shown  suffi- 
cient to  release  him  from  the  obligation  to  furnish  the 
certificate,  to  which  ruling  the  plaintiff  excepted. 
Plaintiffs  claimed  that  such  certificate  had  been  waived 
by  the  defendant. 

Geo.  W.  Van  SicleUy  for  appellant. 

Joseph  H.  CJioate^  for  respondent. 

By  the  Court. — Curtis,  Ch.  J. — The  agreement 
and  specifications  between  plaintiffs  and  defendant,  for 
building  the  h<mses,  called  for  the  architect's  certifi- 
cate. The  agreement  provides  that  the  plaintiffs  will 
"  well  and  sufficiently  erect  and  finish  the  new  buildings 
.  .  .  agreeably  to  the  drawings  and  specifications 
...  in  a  good  workmanlike  and  substantial  manner, 
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to  the  satisfaction  and  under  the  direction  of  the  arch- 
itect, to  be  testified  by  a  writing  or  certificate  under  the 
hand  of  the  architect."  And  again,  it  requires  that  the 
payments  for  said  buildings  should  be  made  in  certain 
instalments,  each  to  be  paid  when  certain  parts  of  the 
work  was  finished,  provided,  that  in  each  of  the  said 
cases  a  certificate  shall  be  obtained  and  signed  by  the 
architect,  certified  by  him  to  that  effect. 

The  specifications  provide  that  all  the  work  is  to  be 
done  in  the  neatest  and  best  workmanlike  manner, 
subject  to  the  approval  and  superintendence  of  the 
architect,  whom  the  owner  appoints  for  that  purpose. 

No  certificate  from  Mr.  Waring,  the  architect,  was 
obtained  by  plaintiffs,  who  claimed  that  such  certificates 
were  waived  by  defendant. 

The  plaintiffs  having  thought  proper  to  enter  into  a 
contract  with  the  defendant,  making  the  production  of 
the  architect' s  certificate  a  condition  precedent  to  the 
payment,  are  as  much  bound  by  that  obligation  as  by 
any  other  (Smith  v.  Brady,  17  If.  Y.  176  ;  Glamais  v. 
Black,  50  Id,  148).  No  such  certificate  was  ever  ob- 
tained, nor  does  it  appear  that  any  application  was 
ever  made  to  the  architect  for  it. 

The  plaintiff  relies  upon  a  waiver  by  the  defendant 
of  the  certificate.  Certain  conversations  with  the  de- 
fendant are  testified  to  by  the  plaintiff,  Haden.  But 
nothing  was  said  by  the  defendant  in  these  conversa- 
tions, directly  or  indirectly,  tending  to  show  that  he 
waived  his  right  to  the  production  of  the  architect's  cer- 
tificate, if  he  chose  to  insist  upon  it.  His  expressions 
that  he  was  pleased  with  the  work,  or  dissatisfied  with 
the  architect,  or  that  he  wanted  to  have  plaintiff  re- 
lease him  from  the  payment  of  a  loan  the  plaintiff  had 
at  a  previous  time  made  him  of  $1,000,  as  a  condition  of 
paying  the  balance  on  the  contract  in  question,  fail  to 
create  a  waiver  of  this  condition  precedent,  contained 
in  the  contract. 
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It  was  justly  considered  by  the  court  at  the  trial, 
that  the  payments  made  by  the  defendant  without  de- 
manding the  architect's  certificate  established  no  more 
than  that,  as  respects  these  payments,  the  defendant 
did  not  choose  to  rely  upon  any  legal  defense  he  might 
have  to  the  contract.  Such  payments  of  some  of  the 
installments  without  the  production  of  the  certificate, 
cannot  oj^erate  as  a  waiver  of  the  final  certificate  upon 
the  completion  of  the  work  (Barton  v.  Hermann,  11 
Abb.  Pr.  N.  S.  378). 

The  judgment  appealed  from  should  be  afltaned, 
with  costs. 

Speir,  J.,  concurred. 


ANN  L.  NEILL,  Plaintiff  and  Respondent,  v. 
THE  AMERICAN  POPULAR  LIFE  INSUR- 
ANCE  COMPANY,  Defendant  and  Appellant. 

LIFE  insurance. 
Relation  op  Policy  to  Application. — Age  of  Applicant  Must 
BE  correctly  Stated. — Proofs  of  Death. — Effect  op  State- 
ment THEREIN   in  KeOARD   TO  AgE  OF   APPLICANT  THAT  DiFFER 

from  THE  Application. — Errors  in  same  may  be  Corrected 

BY  Parol  Proof  on  the  Trial. 
In  an  application  for  life  insurance  the  company  have  a  right 
to  insist  and  to  stipulate  that  true  answers  be  given 
to  its  inquii'ies  in  regard  to  the  age  of  the  applicant,  and 
false  answers  in  that  respect  will  relieve  the  company 
from  the  conditions  of  the  policy. 
If,  by  ihe  proofs  of  death,  it  appears  that  the  uy>pUcant  waso 
year  older  than  appeared  from  his  original  application, 
parol  proof  may  be  given  to  show  that  the  statement  in 
such  proofs  was  made  by  mistake.  The  insured  is  not 
estopped  from  showing  the  mistake. 
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As  the  proofs  of  death  in  the  case  did  not  mislead  or  injure 
the  company,  nor  cause  it  to  do  or  to  omit  to  do  anything 
to  its  prejudice,  estoppel  in  pais  does  not  exist. 

The  case  of  Irving  v.  Excelsior  Fire  Insurance  Co.,  1  Bos,  507, 
considered  as  overruled  to  some  extent  by  McMaster  c.  In- 
surance Co.  of  N.  America,  55  N,  T.  222,  and  Parmlee  v. 
Hoffman  Insurance  Co.,  54  N.  T,  193. 

Before  Curtis,  Ch.  J.,  and  Sedgwick  and  Speir,  JJ. 

Decided  May  8,  1877. 

Appeal  from  a  judgment  entered  upon  a  verdict  in 
favor  of  the  plaintiff  for  $5,195. 

The  action  is  brought  upon  a  policy  of  insurance, 
made  by  the  defendant  on  the  life  of  James  Neill,  the 
husband  of  the  plaintiff.  The  policy  was  for  $5,000, 
and  was  issued  in  1868.  The  premiums  were  all  duly 
paid. 

The  answer  of  the  defendant  sets  up  that  it  was 
stated  in  the  application  for  insurance,  that  the  age  of 
the  insured  was  fifty  years,  whereas  the  defendant  avers 
upon  information  and  belief,  that  his  age  was  fifty-five 
years. 

George  Bliss^  for  appellant. 
JoJm  H.  Parsons^  for  respondent. 

By  the  Court. — Curtis,  Ch.  J. — The  proofs  of 
death  showed  a  discrepancy  of  one  year,  making  the 
insured  one  year  older  than  he  was  stated  to  be  in  the 
original  application.  This  discrepancy  was  proved  at 
the  trial  to  have  been. caused  by  an  error  of  one  year  in 
the  computation  by  the  person  who  prepared  the  proofs 
of  loss,  and  not  to  have  resulted  from  any  error  in  the 
original  application.  There  was  no  conflicting  evidence 
on  this  point. 

The  court  charged  that  the  company  had  a  right  to 
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insist  and  stipulate,  that  true  ansAvers  should  be  made 
in  the  original  application,  and  that  if  the  answer  in 
respect  to  the  age  of  the  applicant  is  untrue,  the  plain- 
tiff was  not  entitled  to  recover  anything.  That  tiiey 
were  to  determine  if  there  was  this  error  in  the  original 
application,  and  if  so,  to  find  for  the  defendants ;  but 
if  they -found  that  it  occurred  in  making  up  the  proofs 
of  death,  and  believed  the  testimony  and  explanation 
testified  to  by  the  person  making  up  such  proofs,  they 
should  find  for  the  plaintiff.  There  were  no  exceptions 
to  the  charge. 

The  only  point  submitted  by  the  defendants  on  the 
appeal  is,  that  the  court  erred  in  admitting  evidence, 
that  the  statement  of  age  in  the  proofs  of  death  was  an 
error.  The  case  of  Irving??.  Excelsior  Fire  Ins.  Co.,  1 
BosiD,  507,  is  cited  to  show  that  an  estoppel  in  pais  is 
applicable  to  the  facts  ol:  this  case  ;  but  it  is  conceded 
that  this  decision  is  i)erhaps  to  some  extent  overruled 
in  McMaster  v,  Prest.,  &c.  of  Ins.  Co.  of  N.  America, 
65  N.  T.  222.  In  the  latter  case  it  was  held,  that  the 
proofs  of  loss  did  not  create  the  liability  to  pay  the 
loss,  and  that  the  insured  was  not  estopped  from  show- 
ing that  a  statement  in  the  proofs  of  loss  was  made  by 
mistake.  This  view  was  sustained  in  Pannlee  v.  Hoff- 
man Ins.  Co.,  54  iV^.  T.  193.  It  is  apparent  that  as 
the  declaration  of  age  in  the  proofs  of  death  in  the  case 
in  question^  did  not  mislead  or  injure  the  defendant, 
or  was  calculated  so  to  do,  or  to  lead  the  defendant  to 
do  or  omit  to  do  anything  by  which  it  would  be  preju- 
diced by  a  denial  of  the  declaration,  that  the  basis  fox 
an  estoppel  in  pais  does  not  exist. 

Judgment  appealed  from  should  be  affirmed  with 
costs. 

Sedgwick  and  Speib,  JJ.,  concurred. 
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HORACE  B.  CLAFLIN,  et  at,  Plaintiffs  and  Ap- 
pellants V.  S.  B.  MOORE,  et  al.^  Defendants 
AND  Respondents. 

FRAUD. 

False  representations  and  a  suppression  or  omission  to  state  all 
the  liabilities  of  a  firm,  when  professing  to  so  do,  for  the 
purpose  of  obtaining  credit,  are  equally  inconsistent  with 
honesty  and  good  faith. 

A  party  is  not  obliged  to  answer  questions  nor  to  volunteer 
statements  in  regard  to  his  capital  and  business  affairs, 
when  seeking  credit ;  but  when  he  undertakes  to  give  a 
statement  of  his  affairs  in  order  to  obtain  such  credit,  com- 
mon honesty  requires  him  to  give  a  truthful  and  full  state- 
ment, and  under  such  circumstances,  there  is  as  much  fraud 
in  a  suppression  or  omission  to  disclose  an  integral  part  of 
his  liabilities  in  order  to  deceive  the  party  from  whom  ho 
seeks  credit,  as  there  would  have  been  in  making  a  false 
representation  as  to  the  amount  of  his  assets. 

It  is  impossible  to  reconcile  alleged  failures  of  memory  in  re- 
gard to  large  liabilities  (which  in  this  case  exceeded  the  capi- 
tal claimed  in  the  statements  and  representations)  with 
what  is  commonly  known  and  recognized  as  honesty  and 
fair  dealing  among  business  men.  Such  allegations  cannot 
be  received  in  justification  of  such  suppressions  and  omis- 
sions. The  approval  of  the  acts  of  a  party  under  such  cir- 
cumstances would  be  at  variance  with  the  settled  principles 
on  which  mercantile  transactions  and  commercial  credit 
,  rest  and  are  governed. 

Before  Curtis,  Ch.  J.,  and  Sedgwick  and  Speir,  JJ. 

Decided  May  8,  1877. 

Appeal  from  an  order  of  the  special  term,  vacating 
an  order  of  arrest. 

Almon  Goodwin^  for  appellants. 

Charles  Matthews^  tor  respondents. 
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By  the  Court. — Curtis,  Ch.,  J. — The  defendant, 
S.  B.  Moore,  a  country  merchant  at  Wilkesbarre,  Penn., 
when  applied  to  by  the  plaintiffs  in  January,  1874,  for 
a  statement  of  the  pecuniary  condition  of  his  firm, 
which  consisted  of  his  brother  Oscar  C.  Moore  and  him- 
self, and  who  bought  goods  on  credit  of  the  plaintiffs, 
stated  in  substance  tliat  their  assets  were  §36,028.73, 
and  that  they  owed  820,066.78.  This  showed  a  capital 
of  815,961.95. 

The  plaintiffs  continued  to  sell  on  credit  to  the  de- 
fendants until  the  latter  owed  them,  in  September,  1876, 
84,069.70,  part  of  which  was  for  goods  sold  the  defend- 
ants that  month.  In  the  course  of  that  month  the  de- 
fendants made  an  insolvent  assignment  and  claimed  to 
be  unable  to  pay  anything. 

It  appears  that  when  the  defendant  S.  B.  Moore 
made  the  statement  of  the  financial  condition  of  his 
firm  to  the  plaintiffs,  he  omitted  to  mention  that  they 
owed  their  father  85,500  for  capital  to  commence  busi- 
ness with,  for  which  then  or  subsequently  a  judgment 
note  was  given,  and  also  that  he  omitted  to  mention  that 
their  firm  were  then  indorsers  of  the  notes  of  the  de- 
fendant Oscar  C.  Moore  for  about  $19,000. 

As  these  omitted  liabilities  exceeded  their  capital, 
and  would,  if  mentioned  to  the  plaintiffs,  probably  have 
terminated  the  defendants'  credit  with  them,  it  is  desir- 
able to  consider  if  these  omissions  can  be  reconciled 
with  honesty  and  fair  dealing  on  the  part  of  the  defend- 
ant, S.  B.  Moore. 

It  is  but  just  to  him,  to  say  that  he  does  not  deny 
the  fact  of  making  the  omissions,  but  it  is  difficult  to 
be  satisfied  with  his  reasons  for  doing  so.  He  states 
that  not  being  asked  about  the  indebtedness  to  his 
father,  and  not  thinking  about  it,  he  did  not  speak  ol 
it,  and  the  same  reason  is  in  substance  assigned  for  not 
speaking  of  the  firm' s  indorsements  for  Oscar  C.  Moore. 

It  is  the  most  natural  thing  in  the  world,  when  a 
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man  is  seeking  credit,  and  is  asked  by  the  person  from 
whom  he  seeks  it,  about  his  pecuniary  condition,  that 
he  should  remember  such  liabilities  as  the  defendant 
refers  to.  It  is  difficult  to  suppose  that  this  defendant 
would  forget  at  such  a  time  about  the  note  the  defend- 
ants gave  their  father  for  capital  in  their  business, 
especially  as  they  remembered  to  have  it  put  in  the 
form  of  a  judgment  note,  not  certainly  with  a  view  of 
prejudicing  him  in  securing  himself  in  a  race  with  their 
other  creditors  then  or  at  some  future  day.  Even  con- 
ceding that  the  failure  to  embrace  this  debt  in  their 
statement  of  liabilities  to  plaintiffs  was  a  mental  inad- 
vertence consequent  upon  the  plaintiffs  not  asking  the 
defendant  about  it,  which,  in  view  of  their  having  no 
notice  of  it,  it  was  not  easy  for  them  to  do,  still  it  is 
asking  too  much  to  require  the  court  to  believe  that 
for  these  same  reasons  the  defendant  did  not  disclose 
that  they  were  liable  as  indorsers  for  one  of  their  firm, 
in  a  sum  far  exceeding  the  amount  of  the  capital  they 
claimed  in  their  statement  to  plaintiffs  to  have,  unless 
there  is  stronger  evidence  to  support  such  a  theory 
than  the  papers  on  this  appeal  disclose. 

The  defendant  was  not  obliged  to  answer  a  question, 
or  to  volunteer  any  statement,  but  having  undertaken 
tQ  give  a  statement  of  the  affairs  of  his  firm,  in  order  to 
get  a  credit  from  the  plaintiffs,  common  honesty  re- 
quired him  to  give  a  truthful  statement,  and  under 
such  circumstances,  there  is  as  much  fraud  in  a  sup- 
pression to  disclose  a  part  of  their  liabilities  in  order  to 
deceive  the  plaintiffs,  as  there  would  have  been  in  a 
false  representation  of  the  amount  of  their  assets. 

It  is  impossible  to  reconcile  these  coincidences  of 
alleged  failures  of  memory  on  the  defendant' s  i>art  in 
respect  to  the  liabilities  of  his  firm,  and  the  other  cir- 
cumstances appearing  in  the  case,  with  .what  is  com- 
monly known  as  honesty  and  fair  dealing  among  busi- 
ness men. 
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The  defendant  must  have  known  all  along  that  the 
plaintiffs  were  relying  upon  his  untrue  statement,  and 
if  that  untruthfulness  arose  from  a  temporarj^  failure 
of  memory  at  the  time  he  made  the  statement,  it  was 
his  duty  to  have  corrected  it,  and  not  to  have  gone  on 
for  several  months,  until  the  purchases  from  plaintiffs 
were  largely  increased.  It  is  absurd  to  suppose  he  did 
not  think  of  these  liabilities  until  the  firm  was  forced 
to  make  an  assignment.  At  that  time,  the  note  to  their 
father,  with  interest,  was  $7,072.50,  and  the  indebtedness 
for  Oscar  C.  Moore  was  $19,943.51,  and  their  remaining 
debts  about  as  much  more,  while  their  stock,  their 
chief  assets,  was  sold  by  the  assignee  for  $8,000. 

The  acts  of  the  defendant  are  not  consistent  with 
good  faith,  and  to  sustain  them  as  such,  would  be  at 
variance  with  the  settled  principles  on  which  mercantile 
transactions  and  commercial  credit  rest,  and  must  in 
the  nature  of  things  be  governed. 

The  order  of  the  special  term  vacating  the  order  of 
arrest,  should  be  reversed,  and  the  order  of  arrest  re-in- 
stated. 

Speir,  J.,  concurred,  Sedgwick,  J.  not  voting. 


BENJAMIN  P.  FAIRCHILD,  Plaintiff  and  Ap- 
pellant, V.  THERESA  LYNCH,  Defendant 
AND  Respondent. 

I.  AGENCY  FOR  THE  RECEPTION  OF  A  DEED, 
1.    Prima  facie  evidence  of. 

(a.)  Conveyance  of  the  property  hy  the  alleged  principal  and  admis- 
nans  hy  him  in  an  answer  in  aj^other  action^  is. 

1.  F  and  C  entered  into  a  contract  whereby  F  agreed  to 
convey  to  C  certain  premises.  C  directed  F  to  make  the 
deed  to  L.  In  pursuance  of  such  direction  F  executed  a 
deed  conveying  the  premises  to  L  and  delivered  it  to  0 


266  FAIRCHILD  V.   LYNCH. 


Statement  of  the  Case. 


for  L.     This  deed  conveyed  the  premises  **  subject  to  a 

certain  mortgage  made  by  F which 

said  mortgage  the  party  hereto  of  the  first  part  assumes 
and  agrees  to  pay  as  part  of  the  consideration  hereinbe- 
fore expressed."  L  subsequently  conveyed  the  premises 
to  B  by  a  deed  in  which  her  grantee  agreed  to  pay  said 
mortgage  as  part  of  the  purchase  money.  In  an  action 
subsequently  brought  against  F,  L,  B,  and  others,  to  fore- 
close this  mortgage,  the  complaint  alleged  that  F  sold  and 
conveyed  the  premises  to  L  by  a  deed  in  which  **  the  said 
L  assumed  said  mortgage  as  part  of  the  consideration  on 
such  purchase  and  agreed  to  pay  the  same."  L,  by  her 
verified  answer  to  this  complaint,  admitted  that  F  sold  and 
conveyed  to  her,  and  further  alleged  *'  and  this  defendant 
received  the  said  deed  and  this  defendant  admits  that  this 
defendant  received  said  land  subject  to  said  mortgage,"  but 
she  therein  denied  that  she  had  ever  agreed  to  pay  the  mortgage^ 
and  denied  that  under  tlie  deed  to  her  she  was  bound  to  pay  it. 
In  that  action  judgment  of  foreclosure  and  sale  was  ren- 
dered on  consent  of  lier  attorney  which  did  not  charge  her 
with  personal  liability  for  any  deficiency. 

Held, 
prima  facie  evidence  that  C  was  L's  sgentfor  the  purpose  of 
accepting  the  deed  from  F  to  her,  and  that  by  his  accep- 
tance L  became  bound  to  perform  any  agreement  on  her  part 
contained  in  it. 

1.  Assumption  of  mortgage. — Also  held  that  if,  on  a 
proper  construction  of  the  deed  it  contained  a  clause 
whereby  the  property  was  conveyed   **  subject  to  a 
mortgage  which  the  party  of  the  second  part  assumed 
and  agreed  to  pay,"  L  was  bound  to  perform  such  agree- 
men%  and  to  save  F  harmless  from  any  liability  on  the 
mortgage. 
n.  DEED— CONSTRUCTION  OF.^CHANQE  OF   WORDS, 
1.  Mortgage  assumption  clause. 
(a.)  The  word  ^^ first  ^^  turned  in  ^^  second.^^ 
1.  A  deed  contained  the  following  clause  **  subject  neverthe- 
less to  a  certain  mortgage    ....     which  the  party 
hereto  of   the  first  part    assumes  and  agrees  to  pay  as 
part  of  the  consideration  hereinbefore   expressed."     The 
word  ^^ first  "  was  construed  to  read  and  mean  '*«cwMd," 
and  as  thus  construed   constituted  an  agreement  by  the 
grantee  to  pay  the  mortgage. 
in.  MAXIM, 


I 
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Verbaintentioniet  none  contra  debent  inservire,  ut  res  mag  is  valeat  qiiam 
pereat — applied. 
IV.  EQUITY  AG  TIOK 

1.  Cause  of  action  at  law  mat  b^  recovered  in  it. 

(a.)  If  a  plaintiff  brings  an  action  for  equitable  relief,  and  on 
the  trial  establishes  a  cause  of  action  at  law,  he  may,  although 
he  fails  to  establish  any  right  to  equitable  relief,  recover  judg- 
ment on  such  cause  of  action  at  law,  tlie  defendant  not  having 
demanded  a  trial  by  jury  or  raised  any  objection.* 

Before  Sedgwick  and  Sandford,  JJ. 

Bedded  May  8,  1877. 

Appeal  from  a  judgment  in  favor  of  defendants,  for 
costs,  entered  on  dismissal  of  complaint  after  a  trial  at 
special  term  by  the  court  without  a  jury. 

The  complaint  averred  the  making  of  a  contract  be- 
tween the  plaintiff  and  one  Leonard,  for  the  sale  and 
conveyance  to  the  latter  of  a  house  and  lot  of  land  on 
the  northerly  side  of  Twenty-seventh  street,  in  the  city 
of  New  York,  for  the  price  or  sum  of  $21,500,  to  be 
paid  partly  in  cash,  partjy  by  a  conveyance  of  other 
premises  to  the  plaintiff,  and  partly  by  the  purchaser  s 
assuming  the  payment  of  a  mortgage  for  $15,000,  then 
on  the  premises,  and  subject  to  which  the  plaintiff's 
conveyance  thereof  was  to  be  made ;  that  Leonard  as- 
signed the  said  agreement  to  the  defendant  who  after- 
ward completed  the  purchase,  accepting  from  the  plain- 
tiff a  warmnty  deed  of  said  premises,  in  which  it  was 
stated  that  said  premises  were  conveyed  subject  to  the 
mortgage,  the  same  forming  part  of  the  consideration 
money  of  such  conveyance  ;  that  it  was  thereupon  in- 
tended, both  by  the  said  plaintiff  and  said  defendant, 
that  the  said  deed  should  further  state  that  the  def end- 

*  Note. — Of  course,  if  the  facts  constituting  the  legal  cause  nf  action 
are  not  averred  in  the  complaint  and  the  defendant  raises  the  point  that 
although  the  facts  proven  constitute  a  legal  cause  of  action,  yet  such 
cause  of  action  is  not  complained  upon,  no  recovery  can  be  had  thereoa. 
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ant  thereby  assumed  and  agreed  to  pay  said  mortgage  as 
part  of  such  consideration  money,  but  by  a  mere  cleri- 
cal error  and  mistake,  unknown  to  and  unobserved  by 
both  plaintiff  and  defendant,  it  was  stated  in  said  deed 
that  "the  party  of  the jfirst  part  thereto,  that  is  to  say, 
tJie  plaintiff  herein^  thereby  assumed  and  agreed 
to  pay  the  said  mortgage,  as  part  of  the  consideration 
money  thereinbefore  expressed.  The  complaint  further 
averred  that  the  defendant  accepted  said  deed,  intend- 
ing thereby  to  assume  and  in  equity  and  good  con- 
scienr»e  did  assume  and  agree  to  pay  said  mortgage,  as 
part  of  the  consideration  of  her  purchase ;  that  by 
virtue  of  such  conveyance  defendant  became  seized  in 
fee  of  said  premises  subject  to  said  mortgage,  and  be- 
came thereby  bound  to  indemnify  and  save  harmless  the 
said  plaintiff  from  the  said  mortgage  and  all  the  condi- 
tions therein.  The  foreclosure  of  the  said  mortgage  by 
the  assignees  thereof  was  also  averred,  the  result  of  such 
foreclosure  being  a  judgment  against  the  plaintiff  for  a 
deficiency  of  $5,585.71.  Then  followed  an  averment  of 
the  payment  of  said  sum  by  the  plaintiff  to  the  assignees 
of  the  mortgage,  as  required  by  such  judgment,  whereby 
''  an  action  has  accrued  to  the  said  plaintiff  to  demand 
and  have  of  and  from  the  defendant  herein  the  sum  of 
$5,585.71,  with  interest  from  March  3,  1875,"  and  a  de- 
mand of  judgment  against  the  said  defendant,  (1),  for 
a  reformation  of  the  deed,  by  correcting  the  mistake 
above  mentioned,  and  (2),  for  the  recovery  from  the 
defendant  of  the  said  sum  of  $5,585.71,  ^vith  interest. 

The  defendant  answered  denying  any  knowledge  or 
information  as  to  the  alleged  agreement  between  the 
plaintiff  and  Leonard,  and  any  intent  on  her  part  to  as- 
sume or  pay  the  said  mortgage.  She  averred  that  she 
paid  Leonard,  who,  as  she  was  informed  and  believed, 
owned  the  premises,  the  sum  of  $11,000,  as  the  full 
purchase  price  thereof,  and  was  to  take  the  same  sub- 
ject to  a  mortgage  of  $15,000,  represented  to  her  as 
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being  upon  the  said  premises  ;  but,  that  she  did  not, 
in  any  way,  manner  or  form,  agree  to  assume  or  be- 
come liable  personally  for  the  payment  of  said  mort- 
gage. She  further  denied  that  by  reason  of  anything 
in  said  deed  contained  she  became  or  ever  was  or  is 
now  bound  to  indemnify  the  said  plaintiff  or  to  save 
him  harmless  from  the  said  mortgagee. 

The  answer  put  in  issue  all  the  allegations  of  the 
complaint  not  specifically  admitted,  and  set  up  affirm- 
ative defenses,  which  it  is  unnecessary  to  state. 

Upon  the  trial  the  plaintiff  proved,  among  other 
things,  that  on  February  14,  1873,  he  w^as  seized  in  fee 
and  possessed  of  the  house  and  lot  described  in  the 
complaint ;  that  on  February  IS,  1873,  he  mortgaged 
the  same  to  one  Luyster,  to  secure  the  payment  of 
$15,000,  with  interest  thereon  ;  that  on  February  5, 
1873,  he  made  an  agreement  with  William  Leonard  to 
sell  and  convey  to  him  the  said  premises  for  the  price 
of  $21,500,  subject  to  the  said  mortgage,  and  to  the  pay- 
ment thereof  by  Leonard  as  part  of  such  contract  price ; 
that  in  and  by  said  agreement  Leonard  agreed  to  pur- 
chase said  premises  on  the  terms  and  conditions  therein 
mentioned,  and  to  pay  said  purchase  money  by  assum- 
ing the  payment  of  said  mortgage  as  part  thereof,  and 
to  pay  the  residue  partly  in  cash  and  partly  by  a  con- 
veyance of  other  property  to  the  plaintiff ;  that  sub- 
sequently to  said  February  5, 1873,  Leonard  directed 
the  plaintiff  to  execute  a  deed  to  the  defendant  herein, 
instead  of  executing  the  same  to  the  said  Leonard,  and 
that  on  or  about  February  18,  1873,  the  plaintiff,  for 
value  received,  and  by  direction  of  Leonard,  executed 
and  delivered  to  the  defendant  a  deed  of  said  premises, 
bearing  date  February  18,  1873,  whereby  the  said 
plaintiff,  therein  described  as  the  party  of  the  first  part 
thereto,  for  an  expressed  consideration  of  $26,000, — 
recited  to  have  been  paid  to  him  by  the  defendant,  who 
was  therein  described  as  the  party  of  the  second  part, 
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conveyed  to  said  defendant  the  said  premises,  ''  subject, 
nevertheless,  to  a  certiiin  indenture  of  mortgage  given 
by  the  party  hereto  of  the  fii-st  part  to  secure  the  prin- 
ci[)al  sum  of  §15,000,  and  interest,  .  .  .  which  said 
mortgage  the  party  hereto  of  the  first  part  hereby  as- 
sumes and  agrees  to  pay  as  part  of  the  consideration 
hereinbefore  expressed." 

The  plaintiff  further  proved  that  on  April  1,  1873, 
by  deed  bearing  date  on  that  day  and  duly  executed 
under  her  hand  and  seal,  the  defendant  for  the  consid- 
eration therein  expressed  of  S26,000,  conveyed  the  said 
premises  to  one  Edward  D.  Bell,  describing  them  in 
and  by  said  deed  as  "the  same  premises  conveyed  to 
the  said  party  of  the  first  pai't,  (the  defendant)  by  Ben- 
jamin P.  Fairchild,  (the  plaintiff)  by  deed,  dated  Feb- 
ruary 18,  1873,  and  recorded,  February  20,  1873;" 
such  conveyance  was  made,  subject  to  the  mortgage 
mentioned  and  referred  to  in  the  deed  from  plaintiff  to 
defendant,  and  Bell,  the  defendant's  grantee,  therein 
and  thereby  assumed  and  agreed  to  pay  the  said  mort- 
gage as  part  of  the  consideration  of  the  said  conveyance 
from  defendant  to  him. 

The  plaintiff  .further  proved  that  the  deed  executed 
by  him  to  defendant  was  drawn  by  an  attorney,  one 
George  F.  Demarest,  at  his  request ;  that  he  handed  to 
Demarest  his  contract  with  Leonard  and  instructed  him 
to  prepare  a  deed  in  accordance  therewith,  substituting 
the  name  of  the  defendant  for  that  of  Leonard,  as 
grantee  ;  and  that  he  intended  to  execute  a  deed  sub- 
ject to  the  mortgage,  the  grantee  assuming  and  agree- 
ing to  pay  it.  He  testified  that  he  never  knew  of  the 
phraseology  of  the  deed  whereby  it  was  stated  that  the 
party  of  the  ""'firsV^  part  assumed  payment  of  the 
mortgage,  until  the  answer  of  the  defendant  was  served 
in  the  present  suit.  Demarest  testified  that  he  received 
instructions  from  the  plaintiff  to  prepare  the  deed  in 
accordance  with  the  contract  between  the  plaintiff  and 
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Leonard,  and  delivered  the  deed  to  Leonard  for  the  de- 
fendant. It  was  not  delivered  to  the  defendant  person- 
ally. He  supposed  the  deed  conformed  to  the  con- 
tract, until  after  the  commencement  of  this  suit ;  and 
he  testified,  without  objection,  that  the  clause  of  the 
deed,  whereby  the  party  of  the  Jlrst  part  thereto  as- 
sumed and  agreed  to  pay  the  mortgage  as  part  of  the 
consideration  therein  expressed,  was  strictly  and  clearly 
a  clerical  error,  as  the  intention  was  that  the  grantee 
should  assume  the  mortgage. 

The  plaintiff  further  proved  that  by  sundry  mesne 
assignments  thereof  the  said  mortgage  with  the  bond 
therein  mentioned  was  tiunsferred  to  the  trustees  of 
Elizabeth  C.  Chauncy,  deceased,  and  that,  the  same 
having  become  due,  by  reason  of  default  in  the  pay 
ment  of  interest,  agreeably  to  certain  conditions  therein 
contained,  an  action  was  commenced  by  the  said  trus- 
tees in  the  supreme  court,  on  September  23,  1874,  for 
the  foreclosure  of  said  mortgage.  Plaintiff,  defendant 
and  said  Bell  were,  with  others,  made  parties  defend- 
ant, and  such  proceedings  were  thereupon  had,  that  a 
judgment  was  finally  rendered  in  said  suit,  for  the  re- 
covery by  said  trustees  of  the  said  sum  of  $5,585.71, 
against  the  said  plaintiff,  the  said  sum  being  a  defic- 
iency of  the  proceeds  of  the  sale  of  said  mortgaged 
premises,  to  satisfy  the  amount  adjudged  to  be  due 
to  said  trustees  upon  the  said  mortgage. 

The  plaintiff  also  proved  that  he  had  paid  the  said 
sum  with  interest  to  said  trustees  as  required  by  said 
judgment. 

By  the  record  of  the  said  judgment  which  was  put 
in  evidence  on  the  part  of  the  plaintiff,  it  appeared 
that  the  defendant  answered  the  complaint  in  foreclos- 
ure, and,  by  her  answer  thereto,  expressly  admitted 
that  the  plaintiff  herein  sold  and  conveyed  to  her  the 
mortgaged  premises,  and  that  she  received  the  deed 
therefor.    She  also  admitted  that  she  received  the  said 
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land,  subject  to  the  said  mortgage,  and  afterward  sold 
and  conveyed  said  land  to  said  Bell  subject  thereto ; 
but  she  ther^n  denied  that  she  had  ever  agreed  to  pay 
the  mortgage,  and  denied  that  under  the  deed  to  her 
she  was  bound  to  pay  it.  The  judgment  of  foreclosure 
and  sale  w  as  rendered  upon  the  consent  of  her  attorney, 
and  did  not  charge  her  with  personal  liability  for  any 
deficiency. 

At  the  close  of  the  evidence  on  the  part  of  the 
plaintiff,  counsel  for  defendant  moved  to  dismiss  the 
complaint  on  the  ground  that  there  had  been  no  proof 
that  the  defendant  adopted  or  agreed  to  the  contract 
between  plaintiff  and  Leonard,  or  in  any  way  agreed  to 
assume  the  mortgage. 

The  court  dismissed  the  complaint,  counsel  for 
plaintiff  duly  excepting,  and  judgment  was  thereupon 
entered  in  favor  of  the  defendant. 

S.  F,  Cowdrey^  attorney,  and  of  counsel  for  appellant, 
nrged: — I.  The  cause  of  action,  stated  in  the  com- 
plaint, entitles  plaintiff  to  both  the  equitable  and  legal 
relief  prayed  for,  and  those  causes  of  action  were  prop- 
erly joined  {Code,  §  167 ;  Haire  v.  Baker,  6  N.  Y.  362  ; 
Bradley  v.  Aldrich,  40  Id.  509,  611,  512 ;  Stemberger 
*.  McGovem,  56  Id.  20 ;  Bruce  v.  Kelly,  5  HuUy  229 ; 
Anderson  v.  Hunn,  12  Sup.  Ct.  79 ;  Mann  v.  Fairchild, 
2  Keyes,  112 ;  Heywood  v.  City  of  Buffalo,  14  N.  Y. 
640  ;  McKeon  v.  See,  4  RobL  464 ;  Margraf  v.  Muir,  57 
N.  Y.  159  ;   Van  Santvoord  Eq.  15,  19,  23). 

II.  The  right  to  legal  relief  being  shown  by  the 
complaint,  the  court  does  not  lose  its  right  to  grant 
such  legal  relief,  even  if  the  plaintiff  fails  to  obtain  the 
equitable  relief  prayed  for  (Barlow  ^.  Scott,  24  N.  Y. 
45 ;  Stembefger  x.  McGovem,  supra;  Bradley  t?.  Al- 
drich, supra;  N.  Y.  Ice  Co.  v.  N.  W.  Ins.  Co.  of  Os- 
wego, 23  N.  Y.  357 ;  Wells  v.  Yates,  44  Id.  525,  and 
cases  cited  at  p.  531). 
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III.  The  circumstances  of  the  case  show  that  the 
words  used  in  the  habendmn  clause  of  the  deed,  by 
which  "  the  party  of  thej^r^^  part"  assumes  payment 
of  the  mortgage,  were  inserted  by  mistake,  that  they 
do  not  declare  the  intention  of  the  parties,  and  that 
the  intention  of  the  parties  was  that  ''the  party  of  the 
second  part"  should  assume  such  payment. 

IV.  But  the  defendant  did  receive  the  deed,  and  she 
fully  consummated  the  contract  of  sale,  in  precisely 
the  same  manner  as  Leonard  would  have  done.  She 
conveyed,  or  caused  to  be  conveyed  (it  matters  not 
which),  to  the  plaintiff,  the  lots  described  in  the  con- 
tract ;  and  she  paid,  or  caused  to  be  paid  in  cash,  the 
balance  of  the  purchase-money  according  to  the  con- 
tract ;  and,  she  sold  the  property  to  Bell  in  1873, 
requiring  Bell  to  assume  payment  of  the  mortgage 
( Vide  Campbell  v.  Smith,  8  Ilun^  6). 

V.  If  the  defendant  did  not  know  when  the  deed 
was  delivered  what  its  contents  were,  she  must  have 
believed  that  the  deed  conformed  to  the  contract.  If 
she  did  know  the  contents  of  the  deed  as  delivered  to 
her,  she  was  guilty  of  a  fraud  on  the  plaintiff,  and  this 
alone  is  sufficient  to  authorize  reformation  of  the  deed 
(Wells  V.  Yates,  44  N.  Y.  525 ;  Cited  and  approved, 
Bryce  v.  Lorillard  Fire  Ins.  Co.,  55  Id,  243.  The 
fraud  need  not  be  set  forth  in  complaint,  lb.). 

VI.  There  is  no  principle  of  equity  more  fully  es- 
tablished than  that  courts  of  equity  will  refoim  and 
correct  written  instruments  where,  from  accident  or 
mistake,  they  fail  to  express  the  intention  of  the  par- 
ties thereto.  As  to  accident:  WlUard's  Eq.  Jur.  51, 
52,  54,  55,  57 ;  Story's  Eq.  Jur.  §  78.  As  to  mistake: 
Wniard^s  Eq.  Jur.  54,  59,  69,  72,  73,  74,  75,  78,  79; 
Fofiblanq ice's  Eq.,  book  1,  ch.  3,  §  1,  and  notes. 
(Gillespie  v.  Moon,  2  Johns.  585 ;  Lyman  v.  United 
Ins.  Co.,  17  Id.  375 ;  Wood.  v.  Hubbold,  10  N.  Y, 
484;  Rider  v.  Powell,  28  Id.  312V    Citing  and  ap- 
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proving:  KeisSelbrack  v.  Livingston,  4  Johns.  144; 
Moale  ^).  Buchanan,  11  Gill  &  Johnson^  325;  De 
Peyster  v,  Hasbrouck,  11  If.  Y.  682  ;  Lyman  v.  United 
Lis.  Co.,  17  Johns.  375 ;  Matthews  tJ.  Terwilliger,  3 
Barb.  60 ;  Quick  n.  Stuyvesant,  2  Paige^  84 ;  Haire  ®. 
Baker,  5  N.  T.  357 ;  Kerr  on  Frauds,  338,  345,  349, 
354,  341 ;  Gates  x.  Green,  4  Paige,  355 ;  Wells  «. 
Yates,  44  N.  T.  525 ;  Kent  7).  Manchester,  29  Barb. 
695 ;  Mills  v.  Lewis,  55  Id.  179 ;  Smith  v.  Mackin,  4 
Lans.  41 ;  Slonj's  Eq.  Jur.  §§  110,  153,  157,  159,  160, 
162,  164  f,  168).  Even  although  it  be  the  mistake  of 
one  party  only  (Andrews  t).  Gillespie,  47  N.  T.  490  ; 
Nevins  v.  Dunlap,  33  Id.  680).  A  mistake  of  the 
scrivener  who  prepared  the  instrument,  is  suflScient 
ground  for  reforming  the  instrument  (Nevins  v.  Dun- 
lap,  supra;  Wood  v.  Hubbell,  10  N.  Y.  484;  Wil- 
lard^ s  Eq.  73 ;  Story's  Eq.  §  164,  f ;  Huss  v.  Morris, 
63  Pa.  367,  note  A ;  Van  Darge  t).  Van  Darge,  23  Mich. 
321 ;  Hunt  v.  Rousmaniere's  Admrs.,  1  Peters,  13 ;  cited 
and  approved  in  Pitcher  n.  Hennessy,  48  N.  Y.  424 ; 
Kerr  on  Frauds,  349).  Relief  will^be  granted  where 
the  mistake  is  fairly  implied  from  the  nature  of  the 
transaction  {Story's  Eq.  §  162  ;  Kerr  on  Frauds,  354). 

VIL  But  aside  from  the  question  of  the  plaintiif's 
right  to  equitable  relief,  the  plaintiff  is  entitled  to 
judgment  on  the  covenant  in  the  deed,  as  it  stands, 
without  any  reformation.  His  remedy  is  completely 
established  on  legal  grounds  alone. 

Rules  of  Construction. — The  construction  shall  be 
favorable  to  apparent  intent  of  parties  {Touchstone, 
86, 87 ;  Sanders  v.  Betts,  7  Wend.  287).  Held,  in  this 
case,  that  the  words  "party  of  the  second  part,"  in  a 
covenant  in  a  deed,  mean  ''party  of  the  first  part." 
The  construction  must  be  upon  the  entire  deed,  one 
part  to  help  to  expound  another  (2  Parsons  on  Con. 
601 ;  Ludlow  v.  McCrea,  1  Wend.  231 ;  Tabb  v.  Archer, 
3  Henn.  &  Mun.  435 ;   Horry  z.  Horry,  2  Dessaus. 
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115;  Rawle  on  Con,  697;  2  Kenfs  Coin.5bQ\  Sum- 
ner V.  Williams,  8  Mass.  214 ;  Fowle  v,  Bigelow,  10 
Id,  379 ;  Hopkins  v.  Young,  11  Id.  302  ;  Van  Ilagin  v. 
Van  Rennselaer,  18  Johns,  420). 

VIII.  The  defendant,  the  grantee  named  in  the 
deed,  is  bound  by  the  covenants  therein  contained,  al- 
though not  signed  by  her  (Atlantic  Dock  Co.  v,  Leavitt, 

54  N,  Y.  35,  and  cases  cited;  Trotter  v,  Hughes,  2 
Kern,  74 ;  Belmont  «.  Coman,  22  N.  T,  438 ;  Spauld- 
ing  V,  Ilallenbeck,  35  Id.  206 ;  Ricard  v.  Sanderson, 
41  Id,  179). 

IX.  The  defendant,  although  a  married  woman, 
having  power  to  purchase  the  land,  and  having  pur- 
chased it  for  herself — having,  also,  subsequently  con- 
veyed it  as  her  separate  estate,  had  power  to  make 
contracts  relative  thereto  {Laws  of  1860,  157,  §  3, 
[amended]  Laws  o/*1862,  343,  §  1 ;  Freckingz).  Holland, 
53  N,  Y,  422 ;  Corn  Ex.  Fire  Ins.  Co.  v,  Babcock,  42  Id. 
613 ;  Sigel  v.  Johns,  58  Barb,  620 ;  Ainslie  v.  Mead,  3 
Lans,  116;  Yale  v,  Dederer,  22  N.  r.450;  Rowe  v.  Smith, 

55  Barb.  417 ;  Rpwe  v.  Smith,  45  N.  Y.  230 ;  Ballin  v. 
DiUaye,  37  Id.  35  ;  Vrooman  v.  Turner,  8  Hun^  82). 

William  G,  Bicssy^  attorney,  and  of  counsel  for  re- 
spondent, urged : — I.  The  action  is  brought  in  equity, 
to  reform  a  deed  (see  complaint).  To  entitle  a  party  to  a 
decree  reforming  a  written  instrument,  the  plaintiff 
must  bring  himself  within  the  following  rules :  (1.)  The 
mistake  must  have  been  a  mutual  mistake,  and  must 
be  plain,  and  clearly  proved.  (2.)  The  mistake  must  be 
of  fact,  not  of  law  ;  and  a  mistake  as  to  the  meaning  of 
language  is  a  mistake  of  law.  (3.)  It  must  be  clearly 
shoA\Ti  to  the  -court  what  the  real  contract  was.  If  any 
doubt  be  left  on  this  point,  the  written  contract  cannot 
be  disturbed  (Kent  v,  Manchester,  29  Barb,  595  ;  Mills 
Ti,  Lewis,  37  How,  Pr,  418 ;  55  Barb.  179 ;  Fennel  v. 
Wilson,  2  Abb.  Pr.  N.  S.  466 ;  Lyman  v.  United  Ins. 
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Co.,  n  Johns.  372  ;  Marvin  v.  Bennett,  26  Wend.  168  ; 
O'Donnell  v,  Harmon,  3  Daly^  424  ;  GetmantJ.  Beards- 
ley,  2  JoJiTis.  Ch.  685  ;  Phoenix  Fire  Ins.  Co.  v.  Gur- 
ney,  1  Paige^  278 ;  Boardman  v.  Davidson,  7  Abb.  Pr, 
N.  8.  939  ;  Nevins  v.  Dunlap,  33  iT.  Y.  676 ;  1  Story's 
JEJq.  Jut.  §§  155,  66). 

II.  In  this  case  the  plaintiflf  not  only  fails  to  prove 
the  basis  of  his  complaint,  that  the  defendant  intended 
to  assume  the  mortgage,  but  it  was  clearly  proved  by 
plaintiflf  that  defendant  never  entered  into  any  con- 
tract or  agreement,  verbal  or  othei*wise,  with,  or  made 
any  promises  to  the  plaintiflf ;  nor  did  she  pay  any  part 
of  the  consideration.  On  the  contrary,  the  contract 
was  made  by  plaintiflf  with  Mr.  Leonard ;  the  consider- 
ation was  paid  by  Mr.  Leonard  ;  the  deed  was  actually 
delivered  to  Mr.  Leonard,  and  the  deed  was  made  to 
defendant  simply  because  Mr.  Leonard  asked  it,  and 
because,  as  plaintiflf  understood,  Mr.  Leonard  had  made 
a  trade  with  defendant.  There  is  not  only  nothing  to 
connect  the  defendant  with  the  transaction  but  the  e\d- 
dence  shows  positively  that  she  had  nothing  to  do  with 
the  transaction  in  question. 

III.  There  is  no  delivery  of  the  deed  to  the  defend- 
ant (Perstetson  n.  Hughes,  65  Barb.  134). 

IV.  A  conveyance  made  ' '  subject "  to  a  mortgage 
does  not  bind  the  grantee  to  pay  the  mortgage  (Minor 
t).  Terry,  6  How.  Pr.  208  ;  Binsse  v.  Paige,  1  Keyes^  87). 

V.  The  question  of  intent  on  the  part  of  defendant 
to  assume  the  mortgage  was  a  question  of  fact  simply  ; 
and  ' '  the  rule  that  the  report  of  the  referee,  like  the 
verdict  of  a  jury,  is  conclusive  as  to  the  questions  of 
fact,  is  applicable  to  the  findings  of  a  judge.  He  takes 
the  testimony,  hears  and  sees  the  witnesses,  and  is 
quite  as  well  able  as  a  jury  or  referee  to  arrive  at  a 
right  conclusion  as  to  the  facts"  (N.  Y.  Superior  Court, 
Ritter  v.  Cushman,  35  How.  Pr.  284  ;  Lewis  v.  Greider, 
49  Barb.  606). 
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By  the  Court. — Sedgwick,  J. — The  acceptance  by 
defendant  Lynch,  of  the  conveyance  of  plaintiff  to  her, 
would  have  held  her  to  the  performance  of  any  agree- 
ment on  her  part  stated  therein  (Atlantic  Dock  Co.  v. 
Leavitt,  54  iV^.  T.  35 ;  Spaulding  v.  Hallenbeck,  35 
Id.  206),  although  she  did  not  sign.  In  her  answer 
in  this  action  she  denied  ever  accepting  the  deed, 
avening  in  substance,  that  when  she  conveyed  the 
property,  she  supposed  that  the  plaintiff  had  con- 
veyed to  Leonard  and  Leonard  to  her.  The  plaintiff 
took  the  position,  that  Leonard  acted  as  defendant's 
agent  when  he  accepted  the  conveyance  made  by  plain- 
tiff. The  evidence  on  this  issue  was  favorable  to 
plaintiff,  and  there  was  no  conflicting  or  explanatory 
testimony.  The  defendant  had  conveyed  the  land  by 
a  deed,  in  which  her  grantee  agreed  to  pay  the  mort- 
gage in  question,  "the  same  being  a  part  of  the  pur- 
chase money  of  this  conveyance."  In  the  foreclosure 
action  of  this  mortgage,  the  complaint  alleged  that 
Fairchild  (who  is  plaintiff  here)  sold  and  conveyed  the 
premises  to  Lynch  (the  defendant  here)  by  a  deed  in 
which  "the  said  Theresa  Lynch  assumed  the  said 
mortgage  as  part  of  the  consideration  on  such  purchase 
and  agreed  to  i)ay  the  same."  She,  by  her  verified  an- 
swer, admitted  that  the  present  plaintiff  sold  and  con- 
veyed to  her.  Further,  her  answer  alleged,  "and 
this  defendant  received  the  said  deed.  And  this  de- 
fendant admits  that  this  defendant  received  said  land 
subject  to  said  mortgage,"  but  she  therein  denied  that 
she  had  ever  agreed  to  pay  the  mortgage,  and  denied 
that  under  the  deed  to  her,  she  was  bound  to  pay  the 
mortgage. 

There  was  enough  evidence,  therefore,  that  Leonard 
acted  as  her  agent  in  fact  in  accepting  the  conveyance, 
and  that  she  thereupon  became  bound  to  perform  any 
agreement  on  her  part  contained  in  it.  The  appellant 
claims  that  the  following  clause  is  an  agreement  by  her 
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to  pay  the  mortgage,  viz:  "Subject  nevertheless  to  a 
certain  indenture  of  mortgage,  given  by  the  party 
hereto  of  the  first  part  to  secure  the  principal  sum  of 
$15,000  and  interest,  which  said  mortgage  is  recorded, 
&c.,  and  which  said  mortgage  the  party  hereto  of  the 
first  part  assumes  and  agrees  to  pay,  as  part  of  the 
consideration  hereinbefore  expressed." 

A  correct  interpretation  of  this  is  that  the  mortgage 
is  to  be  paid  by  the  party  of  the  second  part,  w^ithout 
a  resort  to  the  contract  which  the  conveyance  consum- 
mated or  to  any  other  extrinsic  facts.  There  was 
plainly  a  mistake  of  the  pen.  There  is  no  ambiguity 
in  the  words,  but  there  is  a  mistake.  The  manifest  in- 
tent was  that  whoever  was  to  pay  the  consideration 
agreed  to  pay  the  mortgage.  Theresa  Lynch  was  to 
pay  it,  and  she  was  by  an  error  that  happens  often  in 
speech,  in  writing,  and  in  printing,  designated  as  the 
party  of  the  first  part.  There  is  no  doubt  as  to  who 
was  meant  to  be  designated. 

If  it  is  necessary  to  give  a  rule,  which  justifies  this 
conclusion,  that  rale  is  verba  inteidioni  et  non  e  contra 
dehent  inservire,  ut  res  magis  valeat  qxiam  per  eat. 
This  requires  that  the  whole  of  the  instrument  shall  be 
examined,  and  any  part  which  is  inconsistent  with  or 
repugnant  to  the  intent  of  the  whole  instrument,  as  is 
shown  with  certainty  by  the  other  paits,  is  to  be  re- 
jected or  modified  according  to  the  intent. 

In  Jackson  v.  Topping,  1  Wend,  390,  there  was  a  con- 
dition that  if  the  grantee  neglected  to  pay  certain  debts 
of  the  grantor,  and  suffered  the  grantor  to  be  put  to 
cost  or  trouble  on  account  of  the  same,  the  grantor 
might  re-enter,  &c.  The  case  was  that  some  of  the 
debts  had  not  been  paid,  but  the  grantor  had  not  been 
put  to  any  cost  or  trouble  on  account  of  such  debts. 
Although  the  law  is  never  more  subtle  and  exacting 
than  in  construing  a  condition,  so  that  there  may  be  no 
forfeiture,  the  court  held  that  in  view  of  the  whole  in- 
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stniment  the  conjunction  "and"  should  be  made  to 
mean  "or,"  and  that  a  mere  neglect  to  pay  the  debts 
without  more,  was  a  breach. 

In  Sanders  v.  Betts,  7  Wend.  287,  the  covenant  of 
warranty  against  all  persons  claiming  "from  and  un- 
der him  the  said  party  of  the  second  part ' '  was  con- 
strued so  as  to  reject  as  repugnant  to  the  rest  of  the 
covenant  the  words  "the  said  party  of  the  second  part," 
although  the  legal  effect  would  be  the  same,  as  if  the 
words  were  written  party  of  the  first  part  (Gardner  v. 
Gardner,  10  Johns.  47). 

In  Buck  V.  Burk,  18  JV.  T.  339,  the  contract  was  to 
deli ver  goods  at  not  above  25  per  cent,  of  the  cost  price, 
and  the  court  held,  counsel  not  arguing  to  the  contrary, 
that  it  meant,  25  per  cent,  over  and  above  the  cost  price, 
inasmuch  as  no  other  rational  interpretation  could  be 
given  to  the  terms,  and  the  nature  of  the  transaction 
and  the  circumstances  forbidding  any  other  construc- 
tion. 

In  Morse  v.  Salisbury,  48  iV^.  Y.  637,  the  action  in- 
volved title  to  land,  under  a  written  contract  made  by 
B,  which  purported  to  convey  all  "  the  land  and  timber 
excepting  the  hard  wood  on  100  acres  of  land."  The 
contract  was  in  duplicate  and  the  other  part  delivered 
to  B  was  the  same  excepting  the  word  ' '  bark ' '  was  in 
place  of  "land."  The  court  looked  at  both  parts  of 
the  contract  and  the  whole  of  them,  and  from  them  ad- 
judged that  "land"  was  not  meant  to  be  conveyed, 
thereby  rejecting  the  word  "land"  as  repugnant  to 
the  intent  as  learned  from  the  whole  taken  together, 
and  making  it  mean  "  bark." 

In  Bache  v.  Proctor,  2  Doug.  383,  the  condition  of 
the  bond  was  that  if  A  should  render  a  fair,  just  and 
perfect  account  of  all  sums  received,  "  the  bond  should 
be  void."  A  rendered  a  just  account  but  did  not  pay 
over  the  sums  received.  Lord  Mansfield  said  that  the 
fair  construction  of  the  condition  was  that  A  should 
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pay.  Justice  Buller  likened  the  case  to  one  in  the 
common  pleas  where  the  condition  of  a  bond  was  that 
it  should  be  void,  if  the  obligor  did  not  pay,  and  the 
court  held  that  the  palpable  mistake  of  a  word  should 
not  defeat  the  true  intention  of  the  parties.  Here  he 
said  it  never  could  be  meant  that  so  large  a  penalty 
should  be  taken  merely  to  enforce  the  making  out  a 
paper  of  items  and  figures. 

In  Mills  V,  Wright,  1  Freeman^  247 y  the  bond  was 
conditioned  ''if  he  do  not  pay  the  mo^ey,  the  bond 
should  be  void."  The  court  said  that  the  condition 
was  absurd  and  void,  but  the  bond  was  good. 

In  1  Saunders y  66,  note  b,  it  is  said  that  the  prin- 
ciple has  been  extended  to  promissory  notes  and  a  note 
containing  the  words  ' '  I  promise  not  to  pay ' '  was  held 
to  be  a  valid  promissory  note  {Bayley  on  Bills^  4  Ed.  j). 
6).  Simpson  z?.  Vaughan,  2  Atlc,  32,  contains  a  reference 
to  a  case  where  the  note  was  for  "£20  borrowed  and 
received,  which  I  promise  never  to  pay."  The  latter 
clause  was  modified  by  the  promise  implied  from  the 
first  clause.  In  Vernon  n.  Alsop,  (1  Leo.  Ti^  T.  Ray^ 
68,  1  Sid.  105,  1  Kel.  356,  415,  451),  there  was  a  bond, 
with  the  condition  to  pay  £7  by  two  shillings  a  week, 
until  the  £7  were  paid,  and  if  he  failed  of  the  payment 
of  the  2  shillings  at  any  of  the  days,  whereon  it  ought 
to  be  paid,  the  obligation  to  be  void  else  to  remain  in 
full  force.  The  condition  was  rejected  and  there  was  a 
recovery  upon  the  bond,  after  a  plea  that  the  defend- 
ant had  failed  to  pay,  &c. 

In  Furgerson  2).  Harwood,  7  Cranch^  413,  the  declar- 
ation set  out  a  contract  that  the  said  Walter  delivered 
to  the  said  Enos  three  hogsheads  of  tobacco,  "  he  the 
said  Enos  to  be  allowed  per  cent,  therefor,  the  highest 
six  months  credit  price."  The  contract  produced  in 
evidence  did  not  have  the  words  "he  the  said  Enos," 
and  Judge  Story  considered  whether  the  contract  would 
have  been  materially  changed  if  those  words  had  been 
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in.  He  said  that  it  was  very  clear  that  the  word 
''Enos"  was  by  a  mere  slip  inserted  instead  of  '*  Wal- 
ter." It  is  repugnant  to  the  sense  and  meaning  of  the 
contract  that  the  creditor  who  received  the  tobacco  at  a 
stipulated  price  in  part  payment  of  his  debt,  should 
aliow  to  himself  that  price.  From  the  nature  of  the 
transaction  the  debtor  must  be  entitled  to  the  allow- 
ance. If  the  same  words  had  been  introduced  into  the 
written  contract  itself,  they  must  have  been  rejected  as 
nonsensical  or  repugnant,  or  have  had  imposed  upon 
them  a  sense  exactly  the  same  as  if  the  words  had  been 
*'the  said  Walter."  Burr  v.  Broadway  Ins.  Co.,  16  jS\ 
T.  268,  sustains  the  principles  of  these  cases. 

It  has  been  hardly  necessary  to  cite  these  cases,  ex- 
cept to  show  that  there  was  no  need  of  resorting  to 
equity,  to  reform  the  defendant's  agreement  for  mis- 
take, but  that,  where  the  mistake  appears  from  the  in- 
strument itself,  the  law  will  enforce  the  obligation  ac- 
cording to  its  true  legal  construction. 

There  can  be  no  doubt,  that  the  rest  of  the  deed 
shows  that  the  amount  of  the  mortgage  was  part  of 
the  consideration,  and  from  that  it  follows,  that  the 
mortgage,  as  between  the  parties  to  the  conveyance,  was 
to  be  paid  by  the  defendant,  the  grantee. 

I  am  therefore  of  opinion  that  the  complaint  should 
not  have  been  dismissed,  inasmuch  as  the  plaintiff  had 
made  a  prima  facie  cause  of  action,  at  law,  even  if 
there  was  no  case  for  a  reformation  of  the  agreement, 
in  equity,  but  that  the  court  should  have  proceeded  to 
judgment  in  favor  of  plaintiff,  for  the  sum  he  had  been 
compelled  to  pay  on  the  mortgage,  with,  interest,  the 
defendant  not  having  demanded  a  trial  by  jury,  or 
raised  any  objection  on  that  account. 

The  judgment  appealed  from  should  be  reversed,, 
with  costs  to  appellant  to  abide  the  event. 

Sakfobd,  J.,  concurred. 
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JOHN  P.  O' SULLIVAN,  Plaintiff  and  Respond- 
ent, V.  MARSHALL  O.  ROBERTS,  Defendant 
AND  Appellant. 

I.   WRITINGS,  EVIDENCE, 
1.  iNDBFmiTE  Expressions. 

(a.)  EdrinHc proof  is  admissible  to  sliow  what  the  parties  intended 
to  be  covered  by,  and  included  in  the  expressions  used. 

1.  E.  g,,  A  contract  called  for  the  obtaining  the  *^ sanction" 
of  a  government  to  a  certain  organization,  extrinsic  proof 
is  admissible  to  determine  '*  what  sanction"  was  agreed  to 
be  procured, 
n.   GOVERNMENTS. 

1.   Consent  or  sanction  of,  or  ratification  ly. 
(a.)  Contract  to  procure,  what  is  kot  performance  op. 
1.  Obtaining  an  order  or  decree  from  which  by  a  constructive 
implication,  the  desired  consent,  sanction,  or  ratification  may 
be  inferred,  is  not  sufficient. 

1.  The  consent,  sanction,  or  ratification  must  he  express,  fu>t 
imjilied  only, 
jn.  POWER  OF  ATTORNEY,  EVIDENCE. 

1.  EFFECT  OF  AS  CONSTITUTING  A  CONTRACT. 

{a,)  One  containing  recitals  as  to  the  objects  for  which  it  is  made, 
and  authorizing  the  performance  of  certain  things,  does  not  neces- 
sarily constitute  a  contract  for  compensation  upon  the  performance 
of  the  authorized  things. 

1.  That  must  depend  on  the  agreement  under  which  the  power 
was  given.     If  tliat  makes  compensation  depend  on  the 
doing  of  things  in  addition  to  those  contained  in  the 
power,  the  attorney  must  do  the  additional  things  to 
entitle  him  to  compensation. 
:3.  RECITALS  IN,  EFFECT  OF. 
(a.)  Operate^ as  admissions  as  to  facts. 
JL  Explanation  of.    May  be  explained  or  contradicted  by  proof 
of  a  cotemporaneous  contract,  or  of  a  contract  for  part  execu- 
tion whereof  the  power  was  given. 
•  1.  Admissions  hy  the  attorney,     A  letter  written   by  the 

attorney  stating  what  in  his  view  was  the  agreement,  and 
referring  to  the  power  as  setting  forth  the  agreement  so 
stated,  is  sufficient  to  entitle  the  defendant  to  go  to  i^  jury 
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on  the  question,  among  others,  whether  the  agreement 
was  not  as  stated  in  such  letter. 
rV.    SATISFACTION,  EXPRESSION   OF;    EVIDENCE;    ES- 
TOPPEL. 
1.  The  fact  that  a  defendant  has  expressed  himself  entirely 
satisfied  with  the  result  of  plaintiff^s  labors  does  not  constitute 
such  acceptance  as  to  pretent  the  defendant  from  showing  that 
plaintiff  had  not  fulfilled  his  contract,  and  obtaining  a  verdict 
upon  such  showing. 

(a.)  It  is,  however,  proper  eDidence  to  go  to  the  jury  on  the 
question  as  to  what  the  contract  was  and  whether  the 
plaintiff  had  performed  his  part. 

Before  Sedgwick  and  Sanford,  JJ. 

Decided  May  8,  1877. 

Appeal  from  judgment  on  verdict  of  jury,  for  plain- 
tiff. 

The  action  was  for  the  value  of  services,  alleged  to 
have  been  rendered  by  plaintiff  at  request  of  defendant 
and  for  his  benefit. 

The  answer,  beside  allegation  of  special  matter,  in 
substance  denied  generally  the  averments  of  complaint. 

Vanderpoel^  Green  &  Cuming^  attorneys,  and  A. 
J.  Vanderpoely  C.  N.  Diclcerson  and  Joseph  S.  Bos- 
worthy  of  counsel,  for  appellant. 

James  H.  Fay^  attorney,  and  Albert  Stickney^  of 
counsel,  for  respondent. 

By  the  Court. — Sedgwick,  J. — The  plaintiff  oa 
the  trial  and  here^  placed  himself  (as  to  the  contract), 
upon  the  effect  of  written  pai)ers  in  evidence,  and  dis- 
claimed the  existence  of  any  verbal  contract. 

The  reiniblic  of  Mexico  had  granted  to  certain  par- 
ties a  right  to  build  a  railroad,  &c.,  across  the  isthmus 
of  Teliuantei3ec.  Aftenvards  the  republican  govern- 
ment was  attacked  by  military  forces  under  Ma^dmilian 
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and  dislodged  by  him  from  the  capitol  of  the  countiy. 
Maximilian  formed  what  was  called  an  imperial  govern- 
ment and  held  a  great  part  of  Mexico. 

The  defendant  wished  to  carry  out  the  project  of 
building  the  railroad,  and  made  certain  arrangements 
with  the  parties  holding  the  grant,  to  the  end  that  he 
might  become  the  owner  of  it  for  the  purpose  of  trans- 
ferring it  to  an  incorporation  to  be  formed.  A  decision 
of  this  appeal  does  not  call  for  an  exact  statement 
of  these  matters.  The  defendant  at  this  point,  wished 
that  Maximilian  should  in  some  way  confirm  the  fran- 
chises of  the  original  grantees,  in  their  transferees. 

On  the  trial,  the  defendant  claimed,  that  the  purpose 
was*  to  form  an  incorporated  comjDany  to  whom  the 
gi-ant  should  be  assigned,  and  that  it  was  agreed  be- 
tween himself  and  other  persons,  of  whom  Mr.  Wikoff 
was  one,  that  if  the  latter  should  procure  what  was  de- 
sired from  Maximilian,  then  the  defendant  would  de- 
liver to  them  $300,000  of  the  stock  of  the  proposed 
company,  and  that  the  50, 000  of  this  stock  which  in  a 
certain  event  was  to  be  delivered  to  the  plaintiff,  was 
parcel  of  this  300,000  shares. 

In  the  early  part  of  April,  1866,  Mr.  Wikoff  wrote  a 
form  of  a  letter  to  be  signed  by  plaintiff.  The  plaintiff 
copied  it,  and  signed  the  copy,  and  handed  this  copy  to 
Mr.  Wikoff,  himself  keeping  the  draft.  There  was  no 
date  to  it.    The  contents  were  as  follows :  < 

''  My  dear  Mr.  Wikoff : 

"  Will  you  please  say  to  Mr.  Roberts,  that  I  accept 
the  offer  made  by  you  of  an  amount  of  New  York  and 
Teliuantepec  stock  that  will  produce  fifty  thousand 
dollars,  for  which  consideration  I  agree  to  go  to  Mexico 
and  co-operate  with  you  in  obtaining  the  imperial  sanc- 
tion to  the  proposed  company. 

"  Furthennore,  I  desire  that  Mr.  Roberts  will  associate 
me  with  you  as  his  representative  in  accomplishing  the 
proposed  object. 
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''  Finally,  please  arrange  with  Mr.  Roberts,  in  accord- 
ance with  all  usages,  that  a  liberal  sura  be  appropriated 
for  our  joint  expenses  to  and  from  Mexico." 

The  plaintiff  testified  that  on  the  raoming  of  April 
10, 1866,  as  he  was  about  to  sail  for  Mexico,  Mr.  Wikofl 
or  the  defendant  handed  to  him  a  letter  as  follows  : 

"  New  York,  Apiil  10,  1866. 
^'My  Dear  Sir: 

"  I  approve  of  the  proposition  made  to  you,  by  Mr. 
Wikoff,  guaranteeing  to  you  fifty  thousand  dollars  in  ^ 
stock  of  the  projected  New  York  and  Tehuan tepee 
Eailroad  and  Steamship  Company,  in  consideration  of 
your  assisting  him  to  obtain  the  sanction  of  the  impe- 
rial government  of  Mexico  to  said  organization. 

'*  I  am  very  happy  to  associate  you  with  Mr.  Wikoff 
in  the  business  he  has  undertaken,  and  hope  that  your 
joint  efforts  will  be  successful,  both  for  my  sake  and 
that  of  his  Mexican  majesty. 

''  I  concur  when  the  matter  is  complete. 

''Marshall  O.  Roberts." 

The  original  of  this  had  been  lost,  but  the  plaintiff 
testified  that  all  but  the  last  sentence  was  in  the  writing 
of  Mr.  Wikoff,  and  that  sentence  was  in  the  writing  of 
the  defendant.  The  defendant  denied  that  he  had 
signed  this  letter- 
As  to  these  two  papers,  the  court  charged  that  if 
there  were  no  evidence  of  some  modification  at  a  later 
time,  they  formed,  in  themselves,  a  complete  contract  be- 
tween the  parties,  that  they  were  substantially  the 
same  in  effect,  and  that  even  if  the  jury  should  find 
that  the  defendant  had  not  signed  the  second,  still  he 
had  (as  a  conclusion  from  evidence  in  the  case),  ac- 
knowledged Wikoff  to  be  his  agent,  to  make  a  con- 
tract of  the  kind  set  forth  in  the  first,  so  that  the  first 
paper  was  evidence  of  a  contract,  all  of  whose  terms 
were  therein  expressed. 
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The  testimony  did  not  show  that  the  defendant  had 
ever  seen  the  first  paper,  and  I  am  of  opinion  that  the 
learned  judge  went  too  far  in  charging  that,  as  matter 
of  law,  the  admissions  of  defendant  conclusively 
showed  that  Wikoff  was  defendant's  agent  to  make  a 
contract  for  him  of  the  kind  set  forth  in  that  first 
paper.  These  admissions  are  in  the  answer  and  in  let- 
ters written  by  defendant.  Whatever  detached  sen- 
tences there  may  be,  that  by  themselves  might  justify 
an  inference  that  Wikoff  was  acting  for  Roberts  in 
making  the  arrangement  with  plaintiff,  still  all  I  think 
should  be  considered  with  the  position  that  from  the 
first  to  the  last  the  defendant  takes  and  persistently 
reiterates  that  it  was  Wikoff  ?is  a  principal  who  made 
the  arrangement,,  in  order  to  successfully  accomplish 
w:hat  Wikoff  and  others  had  undertaken  with  defend- 
ant. 

It  is*  entirely  consistent  with  this  that  the  defend- 
ant had  promised,  by  a  separate  obligation,  to  deliver 
the  stock  as  stated  in  the  answer.  Be  that  so,  it  does 
not  necessarily  prove  that  Wikoff  in  the  fii'st  acted  as 
Roberts'  agent.     It  rather  intimates  the  contrary. 

And  if  the  defendant  did  sign  the  second  paper,  I 
do  not  think  that  would  conclusively  show  that  Wikoff 
acted  as  defendant's  agent  in  making  the  arrangement 
referred  to,  in  the  first  paper.  On  that  point,  proper 
consideration  should  be  given  to  the  peculiar  phrases 
of  the  last  sentence,  as  throwing  light  upon  the  inten- 
tion of  defendant  to  indicate  that  he  did  not  mean  to 
hold  himself  out  as  a  principal  actor  in  all  that  was 
referred  to  in  the  part  written  by  Wikoff,  although  at 
the  samej  he  would  be  bound  to  the  special  obliga- 
tions that  flowed  from  his  concurrence.  It  would  not 
be  right  to  attempt  to  construe  this  letter,  for  counsel 
have  not  yet  reached  the  point  of  examining  what 
plaintiff's  rights  afe,  if  they  rest  upon  that  letter. 

It  might  be  important  to  see  if  the  comi)ensation 
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intended  by  $50,000  in  stock  of  the  projected  "com- 
pany" is  the  same  as  intended  by  "an  amount  of 
stock  that  will  produce  $50,000,"  but  a  decision  of  this 
appeal  does  not  involve  this  question,  and  counsel  have 
not  argued  it,  except  incidentally.  For  a  like  reason, 
no  attention  will  be  given  to  the  measure  of  damages, 
if  the  defendant  were  bound  to  deliver  to  plaintiff 
$50,000  in  stock  of  the  company. 

It  can  hardly  be  doubted  that  the  two  letters  de- 
scribe the  same  object   to  be   accomplished  by  the 
plaintiff  and  Wikoff .    The  one  is  "in  obtaining  the 
imperial  sanction  to  the  proposed  company."     The 
other  is  "  to  obtain  the  sanction  of  the  imperial  govern- 
ment of  Mexico  to  the  said  organization."     The  plain- 
tiff was  bound  to  prove  that  he  had  secured  that,  be- 
fore he  could  claim  compensation.    The  court  impli- 
edly held  the  law  to  be,  that  by  a  proper  construction 
the  plaintiff  performed  this  service,  when  he  procured, 
as  he  proved,  from  Maximilian   "permission  to  the 
Louisiana  Tehuantepec  Company  ....  that  it  may 
transfer  the  residence  of  its  directorship  from  New- 
Orleans  to  New  York,  and  change  its  name  to  that  of 
New  York  arid  Tehuantepec  Railroad  and  Steamship 
Company."    I  use  the  words  "impliedly  held  this  to  be 
the  law,"  to  avoid  the  statement  of  several  parts  of  the 
charge  to  which  specific  exceptions  were  taken.    The 
defendant  claimed  that  the  service  described  included, 
in  addition  to  change  of  name,  &c.,  the  obtaining  of 
the  consent  of  the  emperor  to  an  assignment  by  the 
first  grantees  of  its  franchises  to  the  proposed  com- 
pany.   I  am  of  opinion  that  the  phrase  "  obtaining  the 
sanction  of  the  imperial  government,"  may  include  all 
these  things.   Certainly  if  any  one  were  obtained,  there 
would  thereby  be  a  sanction  of  some  kind.     Proof,  ex- 
tiinsic  of  the  letters,  could  probably  be  given  to  show 
to  what  the  parties  intended  this  sanction  to  apply,  in 
order  to  determine  what  sanction  was  agreed  to  be  pro- 
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cured.  The  learned  counsel  for  plainti^  claims,  that  a 
consent  to  an  assignment  is  implied  in  the  consent 
given  by  the  emperor,  and  that  the  emperor  must  be 
held  to  have  assented  to  all  the  purposes  which  he 
knew  were  meant  by  the  parties  to  accompany  the 
change  of  name  and  of  residence.  The  implication  is 
not  direct,  but  is  inferred,  and  rests  upon  a  construction 
that  would  be  given  by  the  political  body  who  made 
the  concession,  not  subject  to  the  jurisdiction  of  courts. 
The  parties  must  have  intended  that  the  sanction  was 
to  biB  express  and  not  only  implied. 

The  court  further  held  that  the  testimony  to  sup- 
port this  claim  of  defendant  was  such  as  related  to  a 
power  of  attorney,  as  to  w^hich  some  facts  should  be 
stated,  further  holding  at  the  same  time,  that  but  for 
this  power,  the  plaintiff  was  only  bound  to  procure  the 
sanction  as  stated  in  the  letter,  viz.,  to  a  change  of 
name  and  residence. 

When  the  plaintiff  started  for  Mexico  first,  he  was 
accompanied  by  Mr.  Wikoff,  who  took  a  power  of  at- 
torney made  by  the  defendant  to  him.  The  steamship 
was  wrecked  upon  the  coast,  and  both  plaintiff  and  Mr. 
Wikoff  came  back  to  this  city,  and  saw  the  defendant. 
The  only  thing  done  then,  that  refers  to  the  question 
here,  was  that  Mr.  Wikoff,  with  the  consent  of  the  par- 
ties, withdrew  from  the  proposed  journey  to  Mexico, 
and  the  plaintiff  was  to  proceed  alone.  The  plaintiff 
began  his  second  voyage  to  Mexico  on  April  25,  1866. 
On  May  9,  a  power  of  attorney,  the  same  in  its  words 
as  that  given  to  Mr.  Wikoff,  excepting  that  the  plain- 
tiff's name  was  inserted  in  Mr.  Wikoff' s  stead,  was  exe- 
cuted by  defendant.  The  plaintiff  received  this  in 
Mexico  in  May,  June,  or  July,  and  he  thinks  in  June. 

This  power  recited  that  whereas  the  defendant  de- 
sires ' '  the  permission  and  sanction  of  the  imperial  go  v- 
emmentof  Mexico  to  change  the  name  of  said  company 
and  to  call  it  the  New  York,  Tehuantepec  and  Paciflo 
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Railroad  and  Steamship  Company,  and  to  carry  out  the 
purpose  above  mentioned  with  the  imperial  govern- 
ment of  Mexico,  the  said  Marshall  O.  Roberts  has  ap- 
pointed and  by  these  presents  does  appoint  J.  P. 
O'  Sullivan  his  attorney,  in  the  name  and  stead  of  the 
said  Roberts  to  negotiate  with  said  imperial  government 
of  Mexico  to  change  the  name  of  the  said  company  as 
above  mentioned,  and  to  transfer  the  rights  and  powers, 
property,  franchises,  charters  of  every  name  and  nature 
of  the  said  Louisiana  and  Tehuantepec  Company  with 
the  New  York,  Tehuantepec  and  Pacific  Railroad  and 
Steamship  Company." 

I  think  there  can  be  no  doubt  that  such  a  power  of 
attorney  is  not  conclusive  evidence  in  its  terms  of  what 
services  the  person  named  as  attorney  was  to  do,  to 
entitle  him  to  compensation.  Its  declarations  are  in 
the  nature  of  admissions  as  to  facts,  but  it  is  not  a  con- 
tract, and  proof  of  a  cotemporaneous  contract  may  ex- 
plain or  contradict  the  admissions.  The  attorney  may 
not  be  entitled  to  compensation  if  he  does  only  what 
is  recited  as  the  motive  of  the  principal  to  make  the 
power,  if  he  has  elsewhere  contracted  to  do  something 
more.  In  the  present  case,  the  recital  is  not  conclusive 
evidence  that  the  meaning  of  the  parties  in  the  phrase 
*'imi3erial  sanction  to  the  proposed  company,"  in  tlib 
two  letters  (even  if  they  contained  the  contmct),  wa^ 
that  there  should  be  imperial  permission  to  change  the 
name  of  the  company,  and  to  do  nothing  more.  Nor  do 
I  perceive  that  the  purpose  of  the  party  is  manifested 
more  decisively  by  the  statement  of  his  wish  in  a 
recital,  than  it  is  by  the  statement  of  what  the  attorney 
is  authorized  to  do.  This  shows  a  desire  that  the  at- 
torney should  do  the  authorized  things  in  a  proper 
case. 

Nor  was  it  a  necessary  conclusion  of  fact  in  the  case, 
that  the  plaintiff  had  never  made  his  compensation  de- 
pend among  other  things,  upon  procuring  a  sanction  to 
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the  assignment  to  the  proposed  company  before  the 
power  reached  him  in  Mexico,  if  he  did  so  at  that  time, 
because  the  plaintiff  in  his  letter  of  May  18,  1867,  to 
defendant  writes :  "I  was  called  upon  by  Mr.  WikofF 
acting  for  you,  and  solicited  to  go  to  Mexico  to  under- 
take to  procure  by  the  imperial  government  the  neces- 
sary ratification  (and  permission  to  change  the  name  of 
the  Louisiana  and  Tehuantepec  Company)  of  the  sale 
of  said  company's  rights,  titles,  interests,  etc.,  to  your- 
self, as  is  already  distinctly  set  forth  in  your  power  of 
attorney  to  me."  This  was  such  an  admission  as  gave 
the  defendant  a  right  to  go  to  the  jury  for  their  verdict, 
as  to  what  was  the  original  agreement,  and  also  whether 
the  plaintiff  had  not  known  the  contents  of  the  power 
to  Wikoff  at  the  first,  and  also  had  not  known  before 
he  started  the  second  time,  what  were  to  be  the  con- 
tents of  the  power  to  be  sent  to  him  in  Mexico.  I 
am  therefore  of  opinion  that  it  was  for  the  jury  to  say, 
whether  the  power,  considered  with  the  other  facts  of 
the  case,  was  evidence  of  anything  more  than  of  what 
was  the  original  agreement.  If  they  had  found  that  it 
was  not,  then  there  would  have  been  no  basis  for  the 
plaintiff  being  entitled  to  recover  for  the  value  of  his 
services,  on  the  ground  that  the  original  contract  had 
been  modified.  In  that  event,  the  plaintiff  or  the  de- 
fendant, would  have  had  the  benefit  of  a  decision  as  to 
whether  or  not  the  procuring  of  the  decree  from  Maxi- 
milian was  or  was  not  a  satisfaction  of  the  plain tiiFs 
obligation  to  procure  his  consent  to  an  assignment  of 
the  franchises,  &c. 

Upon  the  question,  as  to  whether  defendant  was  not 
entitled  to  go  to  the  jury,  as  to  the  nature  of  what  was 
to  be  done  by  the  plaintiff  by  the  original  agreement, 
reference  should  be  had  to  the  testimony  of  plaintiff 
that  defendant  expressed  his  entire  satisfaction  with  the 
decree  that  the  plaintiff  had  obtained.  This  interview 
required  a  construction  by  the  jury.    It  did  not  con- 
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stitute  sach  an  acceptance  by  the  defendant  of  what 
was  done,  that  if  the  jury  should  find  that  the  original 
agreement  called  for  something  else,  they  should  also 
find  that  the  plaintiff  had  performed  the  service. 
There  was  nothing  to  estop  the  defendant  from  show- 
ing what  the  fact  really  was.  It  was  no  w^aiver  by 
defendant  of  any  right.  The  contract  had  been  fulfilled 
or  it  had  not  been  fulfilled.  It  was  not  then  executory. 
Nothing  that  the  defendant  then  said  could  have  led 
the  plaintiff  to  omit  to  do  anything,  which  if  done, 
might  have  given  him  a  further  right. 

But  it  was  evidence  to  go  the  jury  as  to  the  original 
contract,  and  as  to  whether  the  plaintiff  had  performed 
his  part  of  it. 

I  am  therefore  of  opinion  that  there  should  be  a  new 
trial,  the  judgment  being  reversed  with  costs  to  appel- 
lant to  abide  the  event. 


Sanford,  J.,  concurred. 


FRANCIS    J.    TUOMEY,    Plaintiff,    t.    JACOB 

DUNN,  Defendant. 

I.  landlord  and  tenant. 

I.  Tenant  holding  over  after  expiration  of  term. 

(a.)  Effect  of.     The  law  implies  an  agreement  to  hold  for  another 

year  on  the  terms  of  the  prior  lease.  * 

I.     REPELLING     IMPLICATION.  —  ACT     OF     GOD.— 

SICKNESS. 

1.  Prior  to  May  1,   1875,  defendant  was  in  possession 

under  a  lease,  the  term  whereof  expired  May  1,  1875, 

and  the  rent  reserved  thereby  being  payable  quarterly 

on  the  usual  quarter  days.     After  May  1,  1875,  de- 

*  Note. — Tliis  proposition  was  conceded  by  the  counsel ;  and  neces 
sarily  results  from  the  ground  on  which  the  decision  is  placed. 
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fendant  held  over  and  continued  in  possession  until 

May  11,  1875,  when  he  moved  out.    This  action  was 

brought   to    recover  a    quarter's    rent,   falling  due 

August   1,  1875,  at  tlie  rate  reserved  by  the   lease 

which  expired  May  1,  1875.     The  defense  was  that 

defendant  was  prevented  from  yielding  up  possession 

before  May  11,  by  the  act  of  God,  in  afilicting  a 

cousin  of  defendant's  wife,  who  was  a  member  of  his 

family,  with  a  malady  which  confined  her  to  her  bed, 

and  which  was  so  great  that  it  would  have  endangered 

her  life  to  have  taken  her  from  the  house.     On  the 

trial,  after  the  evidence  on  both  sides  had  been  closed, 

the  court  directed  a  verdict  for  plaintiff.     At  general 

term  this  direction  was  sustained,  on  the  ground  that 

the  evidence  failed  to  establish  the  facts  constituting 

the  defense  pleaded,  the  court  saying :  '*  Mw  placing  the 

decision  an  the  ecidence  i*  not  meant  to  imply  tlvat^  if  there 

were  danger  to  her  life  or  health  in  mating  her,  the  defend-  \ 

ant  would  not  have  been  liable.''^ 

Before  Sedgwick  and  Sanford,  J  J. 

Decided  May  8,  1877. 

Exceptions  ordered  to  be  heard  in  first  instance  at 
general  term. 

The  action  was  for  rent  of  a  dwelling-liou^e,  for  the 
quarter  beginning  May  1,  1875.  The  defendant  had 
been  tenant  for  the  previous  year,  and  had  held  over 
and  remained  in  possession  until  May  11,  1875,  when 
he  moved  with  his  goods  and  family  from  the  house. 

The  defense  was,  that  the  defendant  intended  to 
leave  at  the  end  of  the  first  year,  but  was  prevented 
from  doing  so  by  illness  of  his  wife's  cousin,  a  member 
of  the  family,  which  was  so  great  that  it  would  have  i 

endangered  her  life  to  have  taken  her  from  the  house. 

The  court  held  that  this  was  no  defense,  and  the 
jury  gave  a  verdict  for  plaintiff,  and  judgment  was 
stayed,  with  an  order  that  the  exceptions  be  heard  in 
the  first  instance  at  general  term. 
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Oeorge  A.  Blacky  for  defendant. 
William  H.  Newman^  for  plaintiflp. 

By  the  Court.— Sedgwick,  J. — The  testimony 
given  came  short  of  proving  that  the  holding  over  of  de- 
fendant was  involuntary  on  his  part,  even  if  that  were 
finally  to  be  determined  by  his  consideration  of  the 
state  of  health  of  the  lady  who  was  sick.  There  was 
no  proof  that  her  life  would  have  been  imperiled  or 
her  illness  aggravated  by  her  leaving  the  house  on  or 
shortly  before  the  first  of  May.  The  physician  did  not 
see  her  from  April  22  until  May  3.  He  gave  some  not 
very  positive  testimony  that  her  state  on  May  3  was 
such  as  to  make  it  hazardous  to  remove  her.  He  did 
not  remember  whether  she  was  confined  to  her  bed  on 
the  22nd  day  of  April,  and  he  testified  that  he  couldn'  t 
say,  that  on  the  first  day  of  May  she  could  not  have 
been  moved  without  hazard  to  her  health.  This,  with 
the  testimony  of  her  relatives  as  to  her  health,  would 
not  have  justified  the  jury  in  saying  that  this  defend- 
ant had  proved  that  she  could  not  have  been  removed 
safely. 

This  placing  the  decision  upon  the  evidence,  is  not 
meant  to  imply  that  if  there  was  danger  to  her  life  or 
health  in  moving  her,  that  the  defendant  would  not 
have  been  liable. 

The  exceptions  are  overruled,  and  judgment  for 
plaintiff  is  ordei'ed  to  be  entered  on  the  verdict  with 
costs. 

Sanford,  J.,  concurred. 


294  EARL  V.  BEADLESTON. 


Statement  of  the  Case. 


JOHN   W.    EARL,    Plaintiff,    v.    ALFRED    N. 

BEADLESTON,    Defendant. 

L    PARTT  WALLa.—TAKING  DOWN  ONE  OF  THE  BUILD- 
IN08, 
1.    RIGHTS  AND  LIABILITIES  OF  THE  PARTIES  RESPEC- 
TIVELY INTERESTED  THEREIN. 

(a.)     Neither  party  can  of  liis  own  head  do  or  cause  anything 

to  be  done  which  will  weaken  the  wall  perpendicularly. 
(p.)    Liability  for  doing  ob  cAusiKa  such  things  to  be 

DONE.* 

1.  If  the  neeeMury  oomegutnoe  therefrom  is  to  weaken 
the  wall  that  interested  party  who  did  or  for  whom 
the  things  were  done,  will  be  liable  for  the  damages 
sustained  by  others;  and  that  whether  the  things 
were  done  by  his  own  hand,  or  the  hands  of  others 
hired  by  him,  or  by  the  hands  of  workmen  employed  by 
one  uiho  had  corvti^acted  with  him  to  perform  the  work. 

(a.)  Respondeat  Supebiob. — Doctrine  of  does  not 
apply. 

2.  If  the  weakening  of  the  wall  be  not  the  necessary  conse^ 
guenee  therefrom^  but  results  only  from  want  of  care 
and  skill  in  doing  the  work,  the  party  interested  in 
the  wall  is  not  liable  for  damages  resulting  from  the 
want  of  care  and  skill,  qn  the  part  of  the  workman 
employed  by  one  who  has  contract  with  him  to  do 
the  work. 

(a.)  Respondeat  Superior. — ^Doctrine  of  applies. 
I.  When  not  a  necessary  consequent.  The 
act  and  operation  of  tearing  down  one  of 
the  two  buildings^  whose  beams  rest  in  the  waU, 
does  not  involve^  as  a  necessary  consequence^  the 
weakening  of  the  walls.  It  may  be  taken  down 
by  the  use  of  ordinary  care  in  such  man- 
ner as  to  leave  the  wall  as  strong  as  it  was. 
Therefore,  under  a  contract  to  **take  the  build- 

Ml  -     -  ■ 

♦  Note. — Would  the  fact  that  the  things  were  done  pursuant  to 
the  requisitions  of  a  public  officer  duly  authorized  by  the  legislature 
to  make  such  requisition,  relieve  the  party  from  liability  ? 
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ing  down,"  the  owner  who  gave  out  the  con- 
tract is  not  liable  {or  injuries  sustained  through 
the  weakening  of  the  wall,  by  the  careless  or 
unskillful  performance  of  the  work,  on  the 
part  of  the  workmen  employed  by  the  con- 
tractor. 

1.     Notice. — Not  necessary  in    such    case 

to  give  notice  of    the  intention  to  take 

down  the  building. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Speir,  J  J. 

Decided  May  8,  1877. 

Exceptions  ordered  to  be  heard  in  first  instance  at 
general  term.  Verdict  for  plaintiflf,  with  stay  of  entry 
of  judgment. 

The  plaintiff  and  the  defendant  were  the  owners, 
respectively,  of  two  adjoining  lots  with  houses  thereon. 
Between  these  houses  was  an  ancient  party-wall, 
standing  equally  on  the  two  lots.  The  house  of  de- 
fendant became  decayed  and  in  an  unsafe  state,  and 
for  that  reason  the  department  of  buildings  in  the  city 
of  New  York,  being  duly  authorized  therein,  notified 
and  required  the  defendant  to  take  down  his  house  or 
to  make  it  safe.  The  defendant  thereupon  entered 
into  a  contract  with  one  Macgregor,  that  the  latter 
should  take  down  the  defendant' s  house.  By  the  evi- 
dence, the  contract  was  verbal,  and  was  that  Macgregor 
should  "take  the  building  down." 

The  action  was  for  damages ,  to  plaintiff  from  the 
falling  of  his  building,  caused  by  the  party -wall  being 
weakened  in  consequence  of  acts  of  Macgregor*  s  work- 
men. By  stipulation  between  the  parties  in  making 
the  case,  there  was  sufficient  evidence  to  support  the 
verdict  of  the  jury  on  the  following  points :  1st.  That 
there  was  negligence  on  the  part  of  the  workmen  of 
Macgregor  when  engaged  in  tearing  down  defendant' s 
building.    2nd.  That  the  party-wall  was  weakened  by 
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the  removal  of  materials  therefrom  by  the  workmen 
when  engaged  in  tearing  down  defendant's  building, 
and  that  the  building  of  the  plaintiflE  fell  in  con- 
sequence of  the  party -wall  having  been  so  impaired 
and  injured.  3rd.  That  damage  resulted  to  plaintiff 
from  such  negligence,  and  that  the  amount  found  for 
plaintiff  was  not  excessive. 

On  the  trial  the  defendant  asked  jfirst  that  the  com- 
plaint should  be  dismissed,  on  the  ground  that  defend- 
ant was  not  liable  for  damage  caused  by  the  negligence 
or  unskillf ulness  of  the  workmen  of  Macgregor.  This 
motion  was  denied,  and  exception  was  taken.  After- 
wards the  defendant  asked  the  court  to  charge  the  jury 
that  the  defendants  were  not  liable  for  such  damage. 
This  was  refused,  and  exception  was  taken. 

The  court  in  charging  the  jury,  held,  'Hhat  the 
manner  of  the  taking  down  of  defendant's  building,  not 
having  been  regulated  by  a  contract  which  preserved 
the  rights  of  the  plaintiff  in  the  party- wall,  and  no 
notice  having  been  given  to  the  plaintiff  that  such  work 
would  be  done,  the  defendant  is  liable  for  the  con- 
sequence of  the  acts  of  commission  and  omission  of 
aU  those  when  he  employed  or  caused  to  be  employed 
to  tear  down  his  building,  in  so  far  as  those  acts 
worked  an  injury  to  plaintiff' s  building. ' '  The  defend- 
ant excepted  to  this. 
The  jury  found  for  the  plaintiff. 

Oeo.  W.  Carpenter^  attorney,  and  Daniel  T.  Wal- 
doTiy  of  counsel,  for  plaintiff,  urged : — I.  When  build- 
ings are  erected  with  a  party- wall  between  them,  each 
owner  has  an  easement  for  the  support  of  his  building 
in  the  whole  of  the  party- wall  (2  Washburn  on  Real 
Property^  276,  334 ;  Eno  v.  Del  Vecchio,  4  DTier^  53 ; 
S.  C,  6  Duer,  17;  Partridge  v.  Gilbert,  15  iV:  T., 
601 ;  Brooks  v.  Curtis,  50  Id.  639 ;  Bowling  v.  Hen- 
nings,  20  Md.  179-184). 
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II.  The  adjoining  owner  is  bound  to  recognize  this 
right  of  his  neighbor,  and  it  is  his  duty  to  see  that  it  is 
not  impaired ;  he  may  use  the  wall,  or  he  may  add  to 
it  and  repair  it,  and  remove  his  building,  but  he  can- 
not interfere  with  the  wall  in  any  manner,  unless  he  can 
do  so  without  injury  to  the  adjoining  building.  So 
far  as  his  acts  tend  to  aflfect  the  party- wall,  ''he  acts 
at  his  peril,  and  must  insure  the  safety  of  his  opera- 
tions (Eno  V.  Del  Vecchio,  4  Duer,  53 ;  6  Id.  17 ; 
Brooks  V.  Curtis,  50  jN'.  Y.  644,  per  Rapallo,  J.,  and 
cases  above  cited  ^  Washburn  on  Servitudes^  572,  573, 
675,  576 ;  Hunt  on  Boundaries,  &c.,  114,  115,  116  ; 
Ti/ler  on  Boundaries,  <£c.,  355). 

III.  Tlie  cases  relating  to  the  liability  of  a  person 
for  the  negligence  of  another  who  stands  to  him  in  the 
relation  of  an  independent  contractor,  and  not  of 
servant,  has  no  application  to  this  case  (Woodruff,  J.,, 
Eno  V.  Del  Vechio,  6  Duer,  28).  If  the  person  for- 
w^hom  the  work  is  done,  is  under  a  pre-existing  duty 
or  obligation  to  have  the  work  done  in  a  particular- 
manner,  he  cannot  be  discharged  from  that  duty,  by 
creating  between  himself  and  another,  the  relation  of: 
employer  and  contractor,  and  so  casting  upon  the  lat- 
ter the  burden  of  his  own  responsibility.  He  is  bound- 
to  see  that  the  duty  is  performed  (Storrs  v.  City  of 
Utica,  17  N.  Y.  104 ;  Hole  v.  Sellingboume,  &c.  RaiU 
way  Co. ,  6  Hurlst.  &  Norman,  488,  497 ;  Pickard  v. 
Smith,  10  a  B.  {N.  8:\  470,  479,  480;  Mersey  Docks 
I?.  Gibbs,  L.  R.  [1  E.  &  /.  Appeals']  93,  114,  115  ; 
Francis  v.  CockeriU,  L*R.  [5  Q,  B.'\  184;  Shearman 
&  Red  field  on  Neg.  \Zd  Ed.']  %%  15,  85,  175  ;  WJiar- 
ton  on  Neg.  %  185 ;  Dwight,  J.,  McCaflerty  v.  S.  D.  & 
P.  M.  R.  R.  Co.,  61  N.  Y,  186,  187,  &c.,  &c. ;  Bunt 
on  Boundaries,  116,  117). 

IV.  The  defendant  in  this  case  was  entirely  unmind- 
ful of  his  duty  to  his  neighbor  ;  he  authorized  a  third, 
party  to  remove  the  building,  and  gave  him  as  com- 
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pensation  the  old  materials ;  the  agreement  was  broad 
enough  to  include  and  permit  the  contractor  to  take 
away  the  party- wall»  with  all  the  materials  in  it ;  cer- 
tainly to  remove  the  materials  of  the  building  which 
were  in  the  wall.  His  workmen  did  remove  such 
materials  from  the  party  wall ;  thus  weakened  it  and 
caused  the  plaintiffs  building  to  fall.  The  defendant 
did  not  in  any  way  obligate  the  contractor  to  respect 
the  rights  of  the  plaintiff,  or  take  any  precaution 
that  he  should  not  be  interfered  with ;  he  left  the 
contractor  to  do  as  he  pleased  ;  and  even  invited  him 
to  remove  all  the  materials  he  could,  by  giving  them 
to  him  as  a  reward  for  his  labor.  The  contractor 
acted  within  the  terms  of  his  employment,  and  the 
defendant  is  responsible  as  if  he  did  the  act  himself. 
''  When  the  injury  results  directly  from  the  acts  which 
the  contractor  agrees,  and  is  authorized  to  do  ;  the 
person  who  employs  and  authorizes  him  to  do  those 
acts,  is  equally  liable  to  the  injured  jmrty"  {Ibid,  ; 
Ellis  V.  Sheffield  Gas  Co.,  2  E.  &  B.  767;  Water  Co. 
X.  Ware,  16  Wall.  576,  per  Clifford,  J.  ;  Robbins  v. 
Chicago,  4  Id.  679 ;  Packard  v.  Smith,  10  C.  B,  [iY. 
8.']  per  Williams,  J.,  480  ;  Wharton  on  Neg.  §§  186, 
187). 

V.  The  plaintiff's  consent  was  not  asked  or  ob- 
tained, nor  was  the  plaintiff  notified,  that  the  defend- 
ant intended  to  do  the  work,  and  the  plaintiff  did  not 
know  that  the  building  was  being  taken  down,  until 
after  it  was  taken  down.  The  defendant  was  bound  to 
give  notice  to  the  plaintiff,  ev6n  if  necessity  existed  to 
remove  the  wall ;  and  removing  it  without  such  notice, 
makes  him  liable  for  all  such  consequences  which 
might  have  been  avei-ted  (See  cases  above  cited; 
Partridge  v,  Gilbert,  15  N,  Y.  601). 

JR.  W.  Townsendy  attorney,  and  A.  H.  Dyett^  of 
counsel,  for  defendant. 
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By  the  Court. — Sedgwick,  J, — There  is  no  de- 
nial that  the  defendant  had  the  right  at  his  pleas- 
ure to  take  down  his  own  house,  excepting  such 
part  of  it  as  was  portion  of  the  party-wall,  and  the 
ends  of  the  beams  in  the  wall.  If  the  weakening  of 
the  party-wall  perpendicularly  was  a  necessary  con- 
sequence of  the  taking  down  of  the  house,  then,  the 
party- wall  itself  not  having  fallen  into  decay,  the 
defendant  would  be  responsible  for  the  damage, 
whether  he  hired  workmen  to  pull  the  building  down 
or  did  it  through  a  contract.  If  it  were  not  a  necessary 
consequence  but  a  highly  probable  one  ;  for  instance, 
if  it  would  follow,  unless  precautions,  beside  care  and 
skill  were  taken,  then,  whether  the  defendant  would 
not  have  been  bound  to  take  these  precautions,  or  at 
least  to  have  given  notice  to  the  plaintiff  that  he  might 
take  them,  is  not  a  question  in  this  case.  There  was 
no  proof  as  to  the  probable  consequences  of  taking 
defendant's  building  dowoi,  and  there  is  no  inference  to 
be  drawn  from  the  fact  of  a  building  having  its  beams 
in  a  party-wall  that  it  could  not  be  done  without 
weakening  the  wall  or  taldng  out  the  ends  of  the 
beams  in  the  wall.  So  the  case  is  that  the  building 
might  be  taken  down  by  the  use  of  ordinary  care,  and 
the  wall  be  left  as  strong  as  it  was  ;  and  the  immediate 
question  is,  if  the  defendant  made  a  contract  with 
Macgregor  to  take  the  building  down,  is  the  defendant 
responsible  for  the  workmen  of  Macgregor  weakening 
the  party  wall  by  their  negligence  or  unskillfulness.  I 
think  the  answer  must  be  that  the  negligence  was  the 
negligence  of  Macgregor,  and  not  of  the  defendant. 
Macgregor' 8  workmen  were  his  servants.  They  were 
not  the  servants  or  agents  of  the  plaintiff. 

Button  V.  Hunter,  7  Hurl  <fe  i\^.  726  (1862)  was 
cited  in  McCafferty  v.  S.  D.  P.  M.  R.,  61  ^\  T.,  183, 
by  the  judge  delivering  the  opinion  of  the  couft.  The 
case  applied  well-known  principles,  and  may  properly 
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be  used  to  determine  tlie  present  case.  The  defendant 
was  the  owner  of  a  house  adjoining  the  pluintiflT  s  house, 
and  between  the  two  houses  was  an  ancient  party-wall. 
The  defendant  made  through  his  architect  a  confract 
with  another  to  have  the  front  wall  of  defendant's  house 
taken  down.  In  this  front  wall  was  a  breast-sum- 
mer,* which  extended  six  inches  into  the  party- wall 
and  proper  workmanship  required  that  before  the 
breast-summer  be  removed,  the  plaintiffs  house  be 
shored.  The  contractor  thiT)ugh  his  workmen  took 
out  the  beam  without  shoring  up,  which  caused  plain- 
tiffs house  to  be  injured.  It  was  adjudged  that  the 
defendant  was  not  liable,  on  the  ground  '*  that  there 
was  no  evidence  that  the  defendant  stood  in  the  rela- 
tion of  master  and  servant  to  the  persons  whose  negli- 
gence caused  the  injury."  The  judges  considered  the 
proposition,  ' '  that  where  a  person  employs  tradesmen 
to  do  a  work  which  may  be  dangerous  to  another,  he  is 
bound  to  show  that  he  directed  all  care  to  be  taken, 
and  specifically  pointed  out  in  what  way  the  danger 
was  to  be  guarded  against,  or  at?  all  events  did  enough 
to  exempt  himself  fi-om  responsibility,"  but  said 
that  ' '  it  must  be  assumed  that  directions  were  given  in 
the  ordinary  way,  and  to  take  all  proper  precautions 
not  to  do  mischief."  It  was  further  remarked  that  it 
"  is  said  that  the  defendant  ought  to  have  given  orders 
to  do  the  work  in  a  tradesmanlike  manner,  or  ought 
to  have  pointed  out  what  was  required.  But  it  seems 
to  me,  that  it  would  be  unreasonable  to  require  an  un- 
skilled person  to  point  out  to  a  skilled  person  in  what 
way  the  work  should  be  done.  I  think  that,  as  matter 
of  fact,  if  a  man  gives?  an  order  to  a  tradesman  to  do 


*  Breast-summer  is  a  summer  or  beam  placed  breast-wise  to  sup- 
port a  sugerincumbent  wall  used  principally  over  shop-windows  to 
carry  the  upper  part  of  the  front,  and  supported  on  posts  oi 
columns, — Webs. 
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some  work,  he  means  to  do  it  in  the  ordinary  trades- 
manlike way." 

The  substance  of  these  considerations,  as  applied  to 
to  this  case  is,  that  the  defendant  had  contracted  to 
have  the  house  pulled  down  in  a  manner  that  would 
not  have  been  an  injury  to  plaintiffs  rights.  The  con- 
tract therefore  does  not  make  him  liable.  When  the 
contractor's  servants  went  beyond  this  contract,  and 
damaged  the  wall  by  unskillf  ulness,  they  had  not  been 
thereunto  authorized  by  plamtiflf,  and  were  not  his  ser- 
vants or  agents. 

If  the  plaintiffs  contract  had  been,  that  the  building, 
including  a  part  of  the  party-wall,  should  be  taken  down, 
of  course  there  would  have  been  responsibility  for  dam- 
ages ;  but  the  court,  on  the  evidence,  properly,  in  his 
charge  to  the  jury,  assumed  that  the  contract  did  not 
refer  to  the  party- wall. 

The  liability  of  defendant  has  been  stated  as  if  he, 
of  his  awn  head,  had  taken  down  his  building.  The 
fact  was,  that  he  did  it  in  obedience  to  the  direction  of 
a  public  officer.  The  specific  duty  thereby  created  did 
not  enlarge  the  duty  he  was  before  under  to  the  plain- 
tiflf. 

I  do  not  see  that  the  parties'  rights  are  affected  by 
the  defendant  not  giving  notice  to  the  plaintiff  of  his 
proposed  action.  The  defendant  was  enjoying  a  right 
of  property  which,  on  the  evidence,  was  not  likely  to 
cause  damage  to  plaintiff.  There  was  nothing  to  be 
done  by  plaintiff  in  the  matter,  to  avert  events  which 
were  not  anticipated,  or  likely  to  happen. 

I  am  of  opinion  that  the  exceptions  should  be  sus- 
tained, and  a  new  trial  had  with  costs  to  the  defendant 
to  abide  the  event. 

Curtis,  Ch.  J.,  and  Speib,  J.,  concurred. 
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ABRAHAM  NEWFIELD,  Plaintiff  and  Respond- 
ent, ALSO  Appellant,  v.  HAYMAN  COPPER- 
MAN,  Defendant  and  Appellant,  also  Re- 
spondent. 

I.  LIBEL, 
1.  PitiviLEGED  Communications. 
(a.)  The  fire  marshal  of  the  city  of  Brooklyn^  acting  on  informa- 
tion received  by  him  from  a  party  other  than  the  defendant, 
subpoenaed  the  defendant  to  appear  before  him  upon  an  inquiry 
in  relation  to  a  fire  which  had  occurred  in  Brooklyn,  and  upon 
defendant  appearing,  asked  him  various  questions  and  reduced 
the  answers  (which  were  relevant  and  material  to  the  subject 
matter  of  the  inquiry),  to  the  form  of  a  written  deposition,  to 
which  he  swore  the  defendant : 

Held, 
An  action  of  libel  would  not  lie  against  the  defendant,  founded 
on  statements  contained  in  the  deposition,  tending  to  charge 
plaintiff  with  arson,  and  this,  even  conceding  such  statements 
to  be  false. 
n.     MALICIOUS  PROSECUTION. 

1.     Want  op  probable  cause,  proof  of,  necessary. 

{a.)  Taking  the  plaintiff's  case  that  the  above  deposition  icas  used 
as  the  foundation  of  a  groundless  prosecution  ;  yet,  as  no  proof  of 
want  of  probable  cause  was  given,  the  complaint  was  properly 
dismissed. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Speir,  J  J. 

Bedded  May  8,  1877. 

Appeal  from  judgment  on  verdict  in  favor  of  plaintiff. 

An  order  had  been  made  at  special  term  on  a  case 
by  the  judge  who  tried  the  cause,  granting  a  new  trial, 
and  at  this  time  was  argued  the  appeal  of  plaintiff 
from  the  order  granting  a  new  trial. 

The  complaint  alleged  that  on  or  about  May  30, 
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1871,  a  fire  broke  out  in  the  premises  of  another  person 
and  spread  tp  and  destroyed  tiie  property  of  the  plain- 
tiff, on  which  he  had  insurance  ;  that  the  defendant,  on 
June  7,  before  Patrick  Keady,  Police  Fii-e  Marshal  of 
Brooklyn,  did  falsely  and  malidously  make  the  follow- 
ing oath  or  deposition  to  wit : 
City  of  Brooklyn,  County  of  Kings,  ss. : 

Hayman  Copperman,  sworn,  says:  I  live  at  192 
Canal  street,  New  York,  and  know  Abraham  Newfield 
(meaning  this  plaintiff),  who  kept  a  wadding  factorj^  at 
64  and  66  Boerum  street,  Brooklyn.  About  two  months 
ago,  on  a  Saturday  night,  after  ten  o'clock,  Newlield 
came  to  my  house  with  Samuel  Joseph,  and  asked  me 
to  allow  them  to  come  in  ;  Wagner  and  Schneider's 
furniture  factory  was  on  fire  at  the  time,  and  they  said 
they  thought  my  home  was  burning,  and  they  came  to 
see ;  I  let  them  in,  and  they  and  I  stood  by  the  window 
looking  at  the  fire ;  while  there,  Newfield  said  to  Jo- 
seph— "  How  would  wadding  bum  ?  Suppose  my  fac- 
tory got  on  fire,  how  would  it  burn?"  Joseph  said, 
*'  Why  do  you  ask  me  ?  Do  you  want  to  set  your  fac- 
tory on  fire?"  Newfield  said  ''There  were  so  many 
fires  now  that  it  was  very  dangerous,  and  after  a  while 
he  would  see  how  things  would  be,  "  Joseph  said  New- 
field  had  had  several  before.  I  asked  Joseph  why  he 
asked  that  question  of  Mr.  Newfield,  and  he  replied, 
that  he  asked  it  because  Newfield  had  several  fires  in 
his  place  before.  Before  that  fire,  I  knew  Mr.  Newfield 
well ;  he  told  me  he  wanted  to  dispose  of  his  factory, 
but  could  not ;  he  said  he  offered  it  to  his  foreman,  but 
the  foreman  would  not  take  it.  I  have  known  Mr. 
Newfield  for  two  and  one  half  years  in  New  York  ; 
never  did  business  with  him  ;  he  owes  me  nothing,  and 
I  have  no  ill  feeling  towards  him  ;  that  is  all  I  know 

about  the  matter. 

Hayman  Copperman. 

Sworn  to  before  me,  this  7th  day  of  June,  1871, 

P.  Keady,  Police  Fire  Marshal. 
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That  defendant  intended  by  said  oath  or  deix>sition 
to  maliciously  and  falsely  charge  that  the  .plaintiff  had 
willfully  set  fire  to  his  property,  with  intent  to  defraud 
the  insurance  companies  who  had  made  insurance ; 
that  ''in  consequence  "  of  said  deposition  the  plaintiff 
"  had  been  summoned  before  said  fire  mai'shal,  and  on 
examination  had  before  him  said  charge  was  by  said  lire 
marshal,  who  had  jurisdiction  in  the  premises,  duly  dis- 
missed as  unfounded  and  made  without  any  reasonable 
or  probable  cause,  to  the  damage  of  the  plaintiff.'* 

The  answer  was  a  general  denial,  and  as  a  distinct 
defense,  that  the  defendant  appeared  before  the  fire 
marshal  in  obedience  to  a  subpoena,  theretofoi'e  duly 
issued  by  the  fire  marshal,  and  which  was  served  upon 
defendant ;  that  thereupon  said  defendant  was  exam- 
ined under  oath  by  the  fire  marshal  touching  said  fire, 
who  took  down  defendant' s  answers  in  writing,  which 
writing  defendant  believed  to  be  the  deposition  set  out 
in  said  complaint. 

On  the  trial,  it  appeared  by  plaintiff' s  case,  that  the 
defendant  had  been  called  to  the  office  of  the  fire  mar- 
shal by  a  communication  addressed  to  him  and  signed 
by  the  fire  marshal.  When  he  called,  the  fire  marshal 
showed  him  the  deposition  set  out  in  complaint. 
Thereafter  the  fire  marshal  made  investigation  into  the 
cause  of  the  fire  that  destroyed  plaintiff's  property. 
The  fire  marshal  said  charges  had  been  made  against 
the  plaintiff  for  the  fire.  After  an  examination  of  the 
plaintiff,  no  further  legal  proceedings  were  taken 
against  him. 

The  fire  marshal  was  called  as  a  witness,  and  proved 
that  the  investigation  was  founded  upon  information, 
received  by  him  from  one  Davies ;  that  thereupon  he 
caused  a  subpoena  to  be  served  upon  the  defendant,  who 
appeared  under  it,  and  upon  request  stated  the  matter 
set  out  in  the  deposition,  which  was  reduced  to  writing 
by  the  fire  marshal  and  signed  by  the  defendant. 
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The  plaintiff  testified  that  the  matters  stated  in 
the  depositions  were  untrue.  The  defendant  and  Jo- 
seph, named  in  the  deposition,  swore  that  they  were 
true. 

The  judge  on  the  trial  held  that  there  was  no  cause 
of  action  for  malicious  prosecution  shown,  but  the 
plaintiff  might  recover  as  for  libel,  provided  the  jury 
should  find  the  evidence  sustained  it.  He  therefore 
sent  the  case  to  the  jury  as  one  of  libel,  and  the  jury 
found  for  plaintiff. 

Upon  a  motion  for  new  trial  the  judge  considered 
that  the  defendant  was  not  liable  as  for  libel,  inasmuch 
as  it  consisted  of  his  testimony  as  a  witness  in  a  judi- 
cial proceeding  as  to  matters  pertinent  to  the  inquiry, 
and  granted  a  new  trial. 

Lewis  B,  Sanders^  for  plaintiff. 

James  C,  Spencer^  for  defendant. 

« 

By  the  Court. — Sedgwick,  J. — On  tne  allegations 
of  the  complaint,  and  the  testimony  of  the  fire  marshal, 
as  to  which  there  was  no  contradiction,  it  appeared  he 
had  competent  jurisdiction  to  examine  witnesses  in 
the  investigation  pending  before  him  ;  that  the  defend- 
ant did  not  set  on  foot  that  investigation,  but  simply 
gttve  testimony  in  answer  to  questions  of  the  fire  mar- 
shal, after  a  subpoena  had  been  served.  The  matters 
stated  were  relevant  and  material  to  the  subject  mat- 
ter of  the  inquiry.  I  therefore  think  that  the  learned 
judge  was  right  in  holding  that  no  action  will  lie  upon 
the  falsity  of  the  evidence.  The  cases  cited  fully  sup- 
port the  position  (Perkins  z?.  Mitchell,  31  Barh.  461 ; 
Marsha.  Ellsworth,  50  IS.  Y.  309  ;  Gan  v.  Selden,  4  Id. 
91). 

If  the  matter  of  the  alleged  libel  were  irrelevant  and 
immaterial  to  the  charge  of  arson  against  the  plaintiff, 
then  clearly  it  was  not  a  libel.    There  is  no  charge  of 
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crime  and  no  tendency  to  convince  any  one  that  a  crime 
was  committed. 

I  am  further  of  opinion,  that  if  the  contents  of  the 
deposition  are  libelous,  being  statements  of  some  mat- 
ters of  remote  circumstantial  evidence,  and  if  the  sign- 
ing, at  the  request  of  a  judicial  officer,  is  such  a  writ- 
ing that  the  oral  slander  becomes  a  libel,  and  if  the 
communication  to  the  public  officer,  is  a  publication 
technically  (as  to  which  questions  no  decision  is  meant 
to  be  intimated),  still,  so  far  as  the  case  for  the  plaintiff 
went,  the  deposition  was  the  complaint  or  the  founda- 
tion of  the  charge,  and  the  damage  arising  from  it  to 
the  plaintiff  was  only  its  tendency  to  set  upon  foot 
and  establish  a  groundless  prosecution.  There  was  no 
proof  of  a  general  publication,  or  a  publication  beyond 
its  being  made  before  a  Judicial  officer,  and  its  being 
shown  to  the  plaintiff  himself  (Lyle  v.  Classon,  1 
CaineSy  680 ;  Waistel  v.  Holman,  2  Ilall^  173 ;  Sny- 
der V.  Andrews,  6  Barb.  43).  In  such,  cases,  I  under- 
stand the  law  to  be  (Howard  v.  Thompson,  21  Wend. 
319),  that  plaintiff  must  show  a  want  of  probable  cause 
for  the  prosecution  itself.  If  there  were  probable 
ground  for  the  prosecution,  this  defendant  suffered  no 
damage  by  the  false  statement  of  circumstantial  evi- 
dence.    There  would  be  injuria  absque  damnum. 

For  this  reason  I  think,  that  after  it  appeared,  as 
it  did  on  the  trial,  that  there  was  no  proof  of  want  of 
probable  cause  for  the  institution  of  the  investigation, 
the  complaint  should  have  been  altogether  dismissed, 
and  not  held  as  in  an  action  for  the  libel. 

There  was  no  question  upon  the  trial  as  to  whether 
tlie  libel  having  been  under  an  oath  competently  admin- 
istered its  falsity  coidd  have  been  established  by  a 
less  quantum  of  evidence  than  would  have  been  neces- 
sary to^rove  the  defendant  guilty -of  perjury  under  an 
indictment. 

The  order  granting  a  new  trial  should  be  affirmed, 


J. 
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and  the  judgment  on  the  verdict  be  reversed  with  costs 
to  the  defendant  to  abide  the  event. 

Curtis,  Ch.  J.,  and  Speib,  J.,  concurred. 


DAMIAN  SILVA,  Plaintiff  and  Respondent, 
V.  THE  METROPOLITAN  DRUG  COMPANY, 
Defendant  and  Appellant. 

L     CORPORA  TIONS.—EVIDENCE, 
1.     Officers. — Power  of,  to  bind  Company. 

1.  Admissions. 

(a.)  In  the  case  at  bar  the  issue  was  whether  the  clerks  of  the 
defendant  had  authority  to  purchase  the  goods  in  question 
on  credit.  Plaintiif  proved  that  after  a  dispute  on  this  ques- 
tion had  arisen,  the  secretary  of  the  company  referred  him 
to  the  president,  who,  after  examination,  promised  to  pay 
the  demand. 

Held, 
evidence  as  against  the  corporation  that  the  clerks  were  au- 
thorized to  buy  on  credit. 

2.  Ratification, 

Held, 
that  the  president  had  power  to  ratify  the  acts  of  the  clerks, 
though  originally  unauthorized;  and  that  said  promise  oper- 
ated as  a  ratitication. 

Held  further,  that  the  promise  was  sufficient  to  sustain 
the  denial  of  a  motion  to  dismiss  the  complaint,  and  a  ver- 
dict in  favor  of  plaintiff. 

Before  Sedgwick  and  Speib,  J  J. 

Bedded  May  8,  1877. 

Appeal  from  judgment  on  verdict  of  jury  for  plain- 
tiff. 


I    . 

I 

I 
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Oeorge  H.  Carringion,  for  appellants. 
Abraham  Ilirshfield^  for  respondent. 

By  the  Court. — Sedgwick,  J. — The  action  was  for 
goods  sold  and  delivered  to  defendants.  They  were 
bought  by  clerks  of  defendant  on  account  of  the  latter, 
and  on  credit.  Part  of  them  were  delivered  by  plaintiff 
at  the  store  of  defendant,  and  the  rest  was  seen  by 
plaintiff,  in  the  show  case  of  defendant.  The  de- 
fendant gave  evidence  to  show  that  on  aU  occasions, 
when  the  clerks  were  sent  for  the  goods,  they  were 
directed  to  buy  for  ready  money,  and  it  was  furnished 
to  them.  This  testimony  was  given  by  the  secretary  of 
defendant,  who  also  said  that  he  had  sole  charge  of 
purchasing  for  the  defendant.  A  motion  was  made  to 
dismiss  the  complaint,  on  the  ground,  that  by  the  un- 
contradicted evidence  it  appeared*  that  the  clerks  had 
no  authority  to  buy  on  credit.  The  motion  was  denied, 
and  exceptions  taken.  The  decision  of  the  court  was 
sustained,  if  not  tiy  the  general  facts,  at  least  by  plain- 
tiff' s  testimony,  that  after  a  dispute  had  arisen  as  to 
the  purchases  on  credit  having  been  authorized  by  de- 
fendant, the  secretary  of  the  company,  when  the  claim 
was  presented  by  plaintiff,  referred  him  to  the  presi- 
dent, and  the  latter,  after  examination,  promised  to  pay 
the  demand.  The  president  had  power  to  ratify  the 
acts  of  the  clerks  as  the  company's  agents,  if  the  prom- 
ise made  by  him  did  not  give  jDlaintift'  a  cause  of  action. 
The  promise  was  not  only  an  admission  as  to  past  facts, 
but  was  an  act  done,  a  promise  made  within  the  scope 
of  the  officer' s  agency.  The  questions  of  fact  in  the 
case  were  submitted  to  the  jury  in  a  proper  manner. 

The  judgment  should  be  affirmed,  and  also  the  or- 
der denying  a  motion  for  new  trial,  with  costs. 

Speir,  J.,  concurred. 
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GEORGE  P.  LAWRENCE  and  JOHN  C.  GILES, 
Plaintiffs,  v.  MARTIN  GALLAGHER  and 
DANIEL  LANE,  Defendants. 

1    BROKER--FOR  THE  SALE  OR  PURCHASE  OF  PERSONAL 
PROPERTY. 

1.      AUTHORTTY    TO    WDSD    HIS    PRINCIPAL    BY    A  WRITTEN    CON- 
TRACT,   niPLIED  FROM  HIS  EMPLOYMENT  TO  SELL  OR  BUY. 

1.  Only  where  he  effects  a  sale  or  purchase  pursuant  to  the 
oral  instructions  of  his  principal, 
(a.)  It  Results, 

1.  That  he  cannot,  by  writing,  bind  his  principal  to 
any  contract  other  than  such  as  he  was  employed  to 
make. 

2.  That  if  he  simply  brings  the  parties  together,  and 
they  make  the  agreement  themselves,  he  has  no  im- 
plied authority  to  make  a  written  contract,  bind- 
ing on  them  or  either  of  them,  although  he  was 
present  and  took  part  in  the  bargaining. 

2.  Authority  may  be  otherwise  conferred. 

1.  If  he,  having  brought  the  parties  together  and  they  having 
themselves  made  the  agreement,  proceeds  to  reduce  the 
agreement  to  writing,  with  their  knowledge  and  assent,  an 
authority  so  to  do  would  be  implied. 

{a.)  The  mere  act  of  writing  in  the  presence  of  the  par- 
tics  would  not  show  knowledge  on  their  part  ;  but  is 
one  fact  to  be  considered  in  connection  with  others. 

2.  In  determining  what  authority  was  thus  conferred,  the 
facts,  which  would  justify  the  jury  in  thinking  that  a 
bought  note,  made  by  the  broker,  was  so  made  with  the 
knowledge  and  assent  of  the  purchaser,  should  be  consid- 
ered in  determining  whether  it  was  not  a  part  of  the  under- 
standing of  the  parties  under  which  the  bought  note  was 
made,  that  the  broker  should  also  make  a  sold  note 
which  should  bind  the  seller. 

(a.)  If  it  was  ilie  understanding  that  such  sold  note  teas  also  to 
hemadey  then^  urdess  it  was  so  made^  there  is  no  consideration 
for  a  Jfought  note  made  hy  the  broker. 
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8,  Bought  note,  btatino  that  the  buyer  is  to  buy. — Ef- 
fect OF  ACCEPTANCE  OF  BY  BUYER. 

1.  Not  conclusiTe  that  seller  has  promised  to  sell. 
(a,)  It  is  only  one  fact  to  be  considered. 
n.  FRUIT. 
1.  Sale  of  cargo  to  arrive. 

1.  No  reason  for  applying  thereto  any  other  rule  of  law  than  is 
applied  to  a  sale  of  a  cargo  of  iron  or  grain. 
{a.)  An  UD divided  interest  may  be  sold,  and  delivered  either 
by  a  fair  division  or  the  delivery  of  a  bill  of  sale  to  pass 
the  title  in  prasffnti. 
U1,--C0NTRACT-^EXTRINSIG  PROOF  AS  TO  EFFECT  OF, 
AM)  MEANING  OF  EXPRESSIONS  USED  THEREIN. 

1.  Usage  to  vary,  inadmissible — when. 

1.  Where  the  contract,  by  unambiguous  terms,  is  in  a  certain 
event  to  clothe  one  of  the  parties  thereto  with  the  rights  of 
an  owner  of  certain  property,  the  subject  of  the  contract,  a 
usage  which  would  annul  such  right  is  inadmisssible. 

2.  Indefinite  expressions  used  in. 

1.  Evidence  is  admissible  to  show  the  sense  in  which  they 
were  used  l)y  the  parties  ;  and  under  a  proper  state  of  evi- 
dence it  becomes  a  question  of  fact  for  the  jury  to  detci- 
mine  in  what  sense  they  were  used  by  the  parties. 
8.  **  Usual  teums  " — **  Usual  contract." 

1.  An  expression  in  a  contract  of  sale  and  purchase  of  ani- 
cles  (otherwise  clearly  expressed),  that  the  same  is  made  *'on 
the  usual  terms  "  or  *^  by  the  usual  contract,"  is  indefinite 
and  uncertain.     It  may  refer 

1.  To  the  terms  on  which  payment  and  delivery  are  to  be 
made  ;  or, 

2.  That  the  interests  of  the  various  co-owners  of  the 
property  should  be  settled  as  they  were  usually  in  the 
trade. 

Therefore  evidence  is  admissibh  to  show  in  what  sense  tJie 
parties  used  the  expression, 

(a,)  Facts  necessary  to  be  established   to 

PERMIT  A  JURY  TO  FIND  AS  AGAINST  A  DEFEND- 
ANT THAT  THE  EXPRESSION  WAS  USED  IN  THE 
LATTER  SENSE. 

1.  That  there  was  a  practice  in  the  trade  re- 
specting the  settlement  of  the  interest  of 
the  various  co-owners  of  the  article  which 
is  the  subject  of  the  contract. 
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This  practice  need  not  amount  to  a  le- 
gal custom  or  usage. 
d.  That  the  defendant  knew  what  the  prac- 
tice was. 
8.  That  the  defendant  meant  to  refer  to  the 
practice  by  the  general  words  used. 

IV.  PROMISE  TO  PAT  MADE  SUBSEQUENT  TO   THE  AC- 
OBUING  OF  THE  ALLEGED  LIABILITY. 

1.  Effect  of. 
1.   Contract  taidhy  statute  qffraitds, — Such  promise  will  not 
make  the  defendants  liable  upon  such  a  contract. 

But 
when  there  is  an  issue  as  to  tJie  authority  of  a  droker  to  make 
a  binding  written  eoutraety  to  wit,  a  bought  note  on  behalf  of 
the  promisor,  and  there  is  some  evidence  tending  t^  show 
that  the  promisor  knew  that  the  broker  had  assumed  to 
make  such  bought  note  on  his  behalf,  and  assented  there- 
to, the  promise  is  relevant  testimony  on  the  question  of  au- 
thority to  make  a  bought  note  in  conformity  with  the  terms 
of  the  purchase.     But,  semble,  not  to  include  therein  other 
terms. 
8.  Indq/inUe  expressions  in  a  contract, 
(a.)  Where  a  bill  is  presented  to  a  party  to  a  contract  showing 
a  liability  thereunder,  which  could  only  be  arrived  at  by 
reading  an  indefinite  expression  in  the  contract  in  a  par- 
ticular sense,  and  he  promises  to  pay,  except  as  to  a  part, 
his  non-liability  for  which  he  places  on  a  ground  growing 
out  of  and  depending  on  that  construction  of  the  contract 
upon  which  the  bill  presented  to  him  was  made  out,  such 
promise  is  relevant  evidence  to  the  fact  that  the  promisor  at 
the  time  of  making  the  contract  knew  what  the  expres- 
sion referred  to,  and  that  it  was  used  in  the  sense  attached 
to  it  by  the  party  making  out  the  bill,  and  that  he,  the 
promisor,  intended  it  to  be  used  in  that  sense. 

V.  PARTIES. 

1.  Defendants,' JoiNDBR  of. 

(a.)  When  a  party  sells  to  B  1-8  and  to  C  1-8  of  certain  personal 
property,  to  arrive,  B  agreeing  to  purchase  the  1-8  and  C  the 
1-8  ;  the  terms  of  the  contract  being,  that  the  property  on 
arrival  should  be  entirely  under  the  control  of  the  seller,  and 
be  sold  at  auction  or  private  sale,  at  his  option,  and  the  profits 
or  loss  resulting  from  such  sale  should  be  due  and  payable  on 
rendering  of  accounts  ;  and  a  broker  acting  for  both  purcha- 
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sers  makes  a  single  bought  note,  containing  above  terms  of  pur- 
chase, t?ie  ddler  may  hring.  a  separate  action  against  each  purehaser 
far  hia  share  of  the  loss.     There  is  no  such  joint  interest  as  requires 
their  joinder  as  defendants. 

Before  CrETis,  Ch.  J.,  Sedgwick  and  Speir,  J  J. 

Bedded  May  8,  1877. 

Exceptions  ordered  to  be  heard  in  first  instance  at 
general  term,  after  dismissal  of  complaint. 

The  complaint  averred,  that  the  defendants  bought 
of  the  plaintiffs  one-eighth  undivided  share  of,  or  in- 
terest in,  cargoes  of  fruit,  on  board  of  vessels  called 
Unione  and  Alaska,  then  at  sea,  for  a  price  agreed  upon; 
that,  at  the  time  of  the  sale,  it  was  agreed  that  the 
fruit  on  arrival,  should  be  entirely  under  the  control 
of  the  plaintiffs  and  be  sold  by  them,  at  public  auction 
or  private  sale,  at  their  option,  and  one-eighth  of  the 
profits  should  be  paid  to  defendants  and  one-eighth  of 
the  loss  paid  by  them ;  that  the  cargoes  arrived  and  were 
sold  at  public  auction  to  the  highest  bidders  ;  that  the 
sale  resulted  in  a  loss,  and  that  accounts  of  the  same 
were  made  and  presented  to  defendants;  that  one-eighth 
of  the  loss  was  $1,456,  wliich  was  demanded  of  defen- 
dants, but  which  they  refused  to  pay. 

Answer  admitted  the  presentation  of  account  stated 
in  complaint,  but  otherwise^denied  complaint  generally; 
and  as  a  separate  defense  alleged  that  there  was  defect 
of  parties,  and  that  Arthur  Pendleton  and  Charles  H. 
Pendleton  should  have  been  made  defendants. 

On  the  trial,  one  Brandigee  swore  that  he  was  a 
fruit  broker ;  that  the  defendants  asked  him  to  buy  an 
interest  in  the  cargo  of  the  two  vessels,  for  them  ;  that 
one  Pendleton  asked  him  to  buy  another  interest ; 
that  he  went  to  the  plaintiffs  and  bargained  for  them, 
but  there  was  no  agreement,  as  to  the  price  ;  that  af  ter- 
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wards  one  of  the  defendants,  viz :  Gallagher,  Pendle- 
ton, and  one  of  the  plaintiffs,  viz :  Griles,  met  Brandigee 
at  the  office  of  the  last,  and  they  then  talked  of  the 
price  and  it  was  agreed  upon.  Proof  was  given,  tend- 
ing to  show  that  Brandigee  acted  as  broker  also  for 
the  plaintiffs  ;  they  paid  him  a  commission  afterwards. 
There  was  testimony  that  at  the  last  interview  it  was 
stated  orally  between  the  parties  that  the  sale  was  to- 
be  on  the  usnal  terms.  Without  si)ecific  authority 
thereto,  the  broker,  after  the  oral  arrangement,  began 
to  write  a  paper.  No  witness  made  it  clear  that  the- 
defendants  were  present  during  the  writing  and  sign- 
ing  of  the  paper,  but  the  broker  said  they  were  present 
at  the  beginning  of  the  writing.  The  paper  was  as  fol- 
lows : 

"New  York,  May  18,  1874. 
*'  Bought  of  Lawrence,  Giles  &  Co. 
"  for  Gallagher  &  Lane,  and  A.  Pendleton  &  Son,, 
each  one-half  of  one-quarter  interest  in  the  cargoes  of 
fruit,  to  arrive  by  the  Unione  and  Alaska  from  Mes- 
sina, viz : — 

(2,000)  Two  thousand  boxes  lemons   )  per    **  Unione," 
(2,000)  Two  thousand    do.    oranges  )  Apl.  1. 

(3,000)  Three  thousand  do.   oranges   )  per   "  Alaska," 
(1,800)  Eighteen  hundred  do.  lemons  )         Apl.  4. 
at  $6.00  per  box  for  oranges 
and  $6.26  per  do.  for  lemons. 
*  ^  The  said  fruit  on  arrival.to  be  entirely  under  the  con- 
trol and  management  of  the  sellers,  and  to  be  sold  at 
auction  or  private  sale,  at  their  option,  and  the  profits 
or  loss  resulting  from  such  sales  are  to  be  due  and  pay- 
able on  rendering  of  accounts. 

* '  BsAin)iGEE  &  Thorne, 

^^  Brokers." 

The  cargoes  arrived,  were  sold  at  public  auction^ 
under  the  direction  of  the  plaintiffs.  There  was  a  loss.. 
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Acconnts  of  the  sale  were  made  and  sent  to  the  defen- 
dants. A  bill  for  one-eighth  of  the  loss  was  presented 
to  the  defendants,  and  one  of  them  said  "  that  he  would 
pay  all  the  losses  for  the  cargo  of  the  Unione  and 
Alaska,  with  the  exception  of  tha*.  occurring  by  the 
failure  McNeil  Brothers  ;  "that  he  would  not  pay  that, 
that  he  would  go  to  law  jSrst,''  and  the  same  promise 
was  made  on  another  occasion.  Proof  was  given  tend- 
ing to  show,  that  in  the  fruit  trade,  sales  of  cargoes  of 
fruit  at  sea,  were  always  made  to  be  closed  and  settled 
in  the  manner  indicated  by  the  paper  signed  by  the 
broker. 

The  court  dismissed  the  complaint,  on  the  ground 
that  no  cause  of  action  was  shown,  and  the  exception 
to  this  was  directed  to  be  heard  in  the  first  instance  at 
general  term  ;  judgment  stayed. 

NatTianiel  &  Marston  Niles^  attorneys,  and  Wm.  W. 
Niles^  of  counsel,  for  plaintiff,  urge'd: — I.  An  oral 
agreement  is  all  sufficient,  for  it  is  not  a  sale  of  "any 
goods ' '  but  of  an  interest  in  a  venture  (Coleman  v. 
Eyre,  47  N.  Y.  38). 

II.  Even  if  it  were  not,  the  statute  was,  in  this  case, 
complied  with.  The  memorandum  needs  only  to  be 
subscribed  by  the  party  to  be  bound  (3  B,  8.  \pth  Ed,"] 
222,  §  3).  It  may  be  signed  by  his  agent  {Id.  §  8  ;  Sea- 
bright  V.  Archibald,  20  L.  J,  Q.  B.  629). 

III.  The  memorandum  may  be  made  by  the  agent 
of  the  party  charged,  and  it  is  equally  binding  as  if 
written  by  defendant's  own  hand  (Merrith  x.  Closson, 
12  Johns.  102. 

IV.  Where  a  broker  has  authority  from  both  par- 
ties (as  in  this  case),  a  memorandum  signed  in  his  own 
name,  is  sufficient  to  bind  both  parties  (Sale  v.  Dar- 
ragh,  2  Ilill^  184).  And  the  authority  need  not,  in 
either  case,  be  in  writing  (Champlin  v.  Parish,  11 
Paige ^  405  ;  Lawrence  v.  Taylor,  5  Hilly  107). 


LAWRENCE  v.   GALLAGHER.  315 


Defendants  points. 


D.  O.  Wild^  attorney,  and  Sidney  S,  Harris^  of 
counsel,  for  defendants,  among  other  things  nrged  : — I. 
The  contract  for  the  sale  of  1-8  of  the  cargoes  to  de- 
fendants '*to  arrive"  was  executory,  and  as  there  is 
no  evidence  of  delivery,  or  offer  to  deliver,  no  title 
passed  to  the  defendants  (Shields  v.  Pettee,  2  Sandf, 
262  ;  Benedict  «.  Field,  16  N.  T.  697 ;  Reimers  v. 
Ridner,  2  liobt.  11 ;  Parso7is  Mercantile  Law,  p.  49) ; 
and  there  was  no  I'eceipt  or  acceptance  by  defendants 
(Shindler  v.  Houston,  1  Comsi.  261 ;  Rappleye  v.  Adee, 
65  Barb.  589). 

II.  There  is  no  memorandum  in  writing  of  sale, 
signed  by  the  defendants  or  their  lawfully  authorized 
agents,  nor  delivery  of  any  portion  of  the  cargoes,  nor 
payment  of  any  part  of  the  purchase  money,  and  the 
sale  is  void  (2  H.  8.  p.  136,  §  3).  Brandigee  had  no 
authority  from  defendants  to  purchase  the  interests  in 
the  cargoes,  on  the  tenns  finally  agi-eed  upon  by  Giles 
and  Gallagher,  and  therefore  had  no  authority  to  sign 
any  contract  of  purchase  (Aquirre  v.  Allen,  10  Bcr/'i.'. 
74  ;  aflBrmed  in  3  Selden,  543  ;  Allen  v.  Aquirre,  5  1\ 
r.  Leg.  Obs.  380 ;  Davis  v.  Shields,  26  Wend,  364). 

2.  There  was  no  note  made  by  Brandigee  and  de- 
livered to  defendants ;  a  buyer's  note  was  sent  by 
Brandigee  to  the  plaintiffs,  but  neither  a  seller's  note 
or  a  copy  of  the  buyer' s  note  was  ever  delivered  to  the 
defendants  ;  the  defendants  are  not  bound  by  the  note 
delivered  to  the  plaintiffs  (Seivewright  v.  Archibald, 
19  Queen^s  BencJi^  115  ;  Benjamin  on  Sales j  §  294). 

{a. )  Defendants  did  not  know  that  such  a  note  had 
been  made  and  delivered  to  plaintiffs. 

(6.)  The  notes  delivered  to  the  parties  are  to  inform 
them  what  the  broker  has  done  for  each  party,  and 
unless  a  note  is  delivered  to  each  party,  or  both  parties 
assent  to  one  note  as  the  written  contract  of  the  par- 
ties, there  is  no  contmct  in  writing  binding  upon  the 
buyer  (Seivewright  v.  Archibald,  17  Queen^s  Bench^ 
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115 ;  Benjamin  on  SaleSj  %  290,  where  all  the  Eng- 
lish cases  are  discussed).  The  case  of  Seivewright  v, 
Archibald,  supra^  decides  that  a  note  delivered  to 
seller  alone  does  not  constitute  a  contract.  There  must 
be  both  sellers'  and  buyers'  notes  to  bind  the  party  to 
be  charged. 

(c.)  So  much  of  the  note  delivered  to  plaintiffs  as 
relates  to  payment  of  any  losses  by  defendants  was  in- 
serted without  authority  of  defendants,  and  the  entire 
note  is  invalid  (Davis  ©.  Sheilds,  26  Wend.  341). 

III.  But  there  was  no  proof  even  that  the  defen- 
dants agreed  to  purchase  1-8  of  the  cargoes  on  the 
terms  that  plaintiffs  should  retain  control  of  the  car- 
goes, that  there  should  be  no  delivery ;  that  they  would 
sell  the  cargoes  at  public  or  private  sale  as  they  deemed 
best,  and  that  the  profits  or  losses  should  be  shared 
pro  raia.  The  most  that  plaintiffs  testify  to  is,  that  the 
sale  was  on  the  usual  terms  ;  but  it  is  not  proved  that 
the  defendants  knew  what  such  terms  were,  or  that 
they  understood  the  usual  terms  of  sale,  to  be  the 
same  terms  that  plaintiffs  testified  to.  The  plaintiffs 
resorted  to  evidence  of  usage  or  custom,  as  proof  of 
what  the  usual  terms  of  sale  were  in  such  cases.  This 
evidence  is  incompetent,  as  well  as  insufficient  t6  make 
out  a  contract,  for  reasons  stated  in  the  next  point. 

IV.  As  to  the  usage  relied  on  by  the  plaintiffs — (1) 
A  usage  among  particular  persons  in  the  city  of  New 
York  is  void,  not  being  general  (Higgins  v.  Moore,  34 
N.  Y.  415  ;  Wadsworth  v.  AUcott,  2  Selden,  71 ;  Mark- 
ham  v.  Jaudon,  41  N.  Y.  246). 

(2.)  The  usage  must  be  known  to  the  defendants. 
There  is  no  evidence  on  this  point  (Walls  ^,  Bailey, 
49  N.  Y.  477). 

(3.)  It  must  be  reasonable  and  certain — this  usage 
is  unreasonable,  as  it  changes  the  rights  of  the  vendors 
and  vendees. 

(4.)  It  must  not  contradict  or  vary  established  rules 
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of  law.  The  usage  in  question  dispenses  with  delivery 
of  the  1-8  of  the  cargoes,  and  is  illegal  (Hone  v.  Mu- 
tual Ins.  Co.,  1  Sand/'ordj  137 ;  Suydam  v.  Clark,  2 
Sandfordy  133  ;  Beime  v.  Dord,  1  Selden^  102). 

(6.)  The  usage  is  illegal,  being  in  direct  contraven- 
tion of  the  statute  forbidding  gambling,  &c.  (1  H,  8. 
p.  662,  §  8).  This  usage  binds  parties  to  a  speculation 
in  the  mere  profits  and  losses  on  the  sale  of  cargoes  to 
arrive.  This  is  a  gambling  contract  or  usage,  and  is 
unlawful  (Cassard  v.  Hinman,  1  Bosw.  207). 

(7.)  The  usage  dispenses  with  the  requirements  of 
the  statute  of  frauds,  and  is  illegal.  The  usage  does 
not  require  delivery  of  any  part  of  the  cargoes  nor  pay- 
ment of  any  portion  of  the  purchase  money,  and  dis- 
penses with  any  written  memorandum  as  required  by 
€he  statute.  The  usage  is  a  repeal  of  the  statute  in 
this  case  (Lester  v.  Jewett,  12  Barb.  602). 

(8.)  The  legal  eflfect  of  the  agreement  made  by  the 
parties  in  this  case  was  to  sell  1-8  of  the  cargoes  to  de- 
fendants, and  make  delivery  as  required  by  law,  and  a. 
custom  to  the  contrary  is  incomi)etent  (Groat  't\  G:\t- 
51If.  r.  439;  Bradley  r?.  Wheeler,  44  iT.  Y.  500- :m-  . 
Higguis  V.  Moore,  34  iV^.  T.  422-425 ;  Wheeler  v.  Ncv.r- 
bould,  16  If.  Y.  at  pp.  401-402  •;  Allen  v.  Dykers,  3 
mil,  593). 

V.  The  complaint,  if  to  recover  1-8  of  the  losses, 
was  properly  dismissed.  This  action  cannot  be  turned 
into  a  suit  in  equity  for  an  accounting  between  the 
parties  as  to  the  profits  and  losses.  Such  an  account- 
ing would  require  an  examination  of  all  the  sales,  the 
receipta  therefor  and  expenses,  and  the  amount  due  to 
or  from  each  party  to  the  other. 

All  part  owners,  whether  joint  owners,  tenants  in 
common,  or  partners  in  the  cargoes,  must  be  before  the 
court,  for  the  purpose  of  an  accounting  and  settle- 
ment between  all  the  parties  interested  in  the  cargoes 
(  Willaras  Eq.  Jur.  104,  506  ;  1  Story  Eq.  Jut.  %  466 
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[%4r)l];Stori/£:g.PL  §§166-168;  1  Daniels  Oh.  Pr. 
p.  277  [note];  Donnell  v.  Walsh,  6  Bos.  621,  626  ;  Par- 
sous  on  Maritime  LaWj  p.  103 ;  13  Abb.  563).  The 
same  principle  applies  where  several  i)ersons  are  af- 
fected by  a  common  burden  for  the  purpose  of  contri- 
bution i^Story  Eq.  PI.  §  162). 

By  the  Court. — Sedgwick,  J. — There  is  no  doubt 
that  a  broker,  employed  orally  to  sell  or  to  buy,  re- 
ceives thereby  implied  authority  to  bind  his  employer, 
by  making  a  written  contract,  of  the  kind  designated 
by  the  employment.  If  the  broker  have  received  sim- 
ilar authority  from  the  other  party  he  may  make  the 
written  contract  for  both  {Story  on  Agency^  %%  28,  58, 
60  ;  Smith'' s  Merc.  LaWy  3  Am.  Ed.  p.  620  ;  Hadoch 
V.  Stow,  40  N.  Y.  868 ;  Bush  v.  Cole,  28  N.  F., 
269  ;  Pringle  v.  Spaulding,  53  Barb.  21 ;  Dyken  v. 
Townsend,  24  N.  Y.  59.  In  Hadoch  v.  Stow  Judge 
Hunt  said  that  Coleman  v.  Carrigues,  18  Barb.  60,  was 
not  well  decided). 

In  this  case,  however,^  the  broker's  power  to  make 
the  written  contract  could  not  depend  upon  any  pre- 
vious employment  to  buy  for  the  defendants.  At  the 
first  the  defendants  Jiad  employed  the  broker  to  buy, 
at  a  named  price.  If,  under  that  employment,  he  had 
bought  at  that  price,  he  might  have  made  a  written 
contract  on  those  terms.  He  did  not  buy  at  that  price ; 
and  to  give  him  fresh  implied  authority  there  must  be 
a  new  employment.  The  testimony  does  not  show  any 
other  employment  to  make  a  contract.  After  the  broker 
failed  to  buy  he  brought  the  parties  together..  They 
made  the  agreement.  He  was  present  and  took  part 
in  the  bargaining,  but  he  did  not  make  the  oral  con- 
tKict.  Even  if  the  principals  were  present,  it  is  ix)ssi- 
ble  that  he  might  have  received  authority  to  conclude 
the  contract  for  them,  but  as  a  fact,  in  this  case  he  was 
not  so  authorized.     What  the  parties  did  they  did  for 
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themselves,  and  the  presence  of  a  broker  does  not  dele- 
gate a  power  to  him.  If,  without  previous  authcrity, 
he  wrote  in  their  presence  a  contract,  it  is  a  question  of 
fact  as  to  whether  the' parties  knew  what  he  was  doing 
and  assented  to  his  doing  it.  The  mere  act  of  writing 
would  not  show  the  knowledge,  but  the  jury  should 
consider  it  in  connection  with  the  other  facts  of  the 
case.  If  the  parties  on  either  side  did  not  know  what 
the  broker  was  writing  they  were  not  bound  by  his  in- 
dividual and  unauthorized  act.  They  had  a  legal  right 
to  make  a  verbal  agreement  by  which  they  should  be 
only  morally  bound.  The  broker  could  not  subject 
them  to  legal  liability  against  their  will. 

If,  indeed,  the  facts  would  justify  the  jury  to  think 
that  the  brokers  wrote  the  contract  with  the  knowledge 
and  assent  of  the  defendants,  the  same  facts  should  be 
considered  in  determining,  if  it  ^p^ere  not  also  to  be  in- 
ferred, that  the  broker  was  also  to  write  a  contract, 
which  should  bind  the  plaintiffs.  If,  by  the  under- 
standing of  the  parties,  he  was  to  do  that,  then  a  sold 
note  to  be  made  by  him  would  be  the  consideration  in- 
tended by  the  parties  to  bind  the  defendants  upon  the 
bought  note.  For,  although  an  oral  promise  to  sell, 
invalid  in  law,  is  enough  consideration  to  support  the 
written  promise  to  buy,  still,  if  the  actual  considera- 
tion was  meant  to  be  a  valid  promise  in  wiiting,  it 
must  be  proven  by  the  writing  (Justice  v,  Lang,  52  JV. 
T.  323 ;  42  iT.  Y.  493) ;  and  the  acceptance  of  a 
contract  by  the  seller  which  states  that  the  buyer  is  to 
buy  is  not  conclusive  that  the  seller  has  jjromised  to 
sell.  It  is  only  one  fact  to  be  considered.  I,  there- 
fore, think  that  here  there  was  a  question  of  fact,  on 
which  the  plaintiff  had  a  right  to  go  to  the  jury  as  to 
the  consideration.  There  was  no  conclusive  proof  that 
there  was  an  oral  promise  to  sell  as  the  consideration, 
but  it  was  for  the  jury  to  pass  upon  the  point. 

Under  no  circumstances  can  a  broker  bind  his  prin- 
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cipal,  by  a  writing,  to  any  other  contract,  than  such  as 
he  was  employed  to  make  (Bush  v.  Cole,  suprd)^  or 
in  this  case  any  other  contract  than  such  as  was  orally 
made  between  the  principals  (Davis  v.  Shields,  26  W. 
341 ;  Aguine  v.  Allen,  10  Barb.  74 ;  affirmed  7  iV^.  T. 
543  ;  Pitts  v.  Bechett,  13  M.  &  W.  751). 

There  does  not  seem  to  be  a  reason  for  applying 
to  a  sale  of  a  cargo  of  fruit  any  other  rule  of  law  than 
is  applied  to  a  sale  of  a  cargo  of  iron  or  saltpetre  or 
grain,  and  an  undivided  interest  in  any  of  them  can  be 
bought  and  sold,  as  can  the  whole  interest.  The  pres- 
ent contract  was  executory  for  the  purchase  of  one- 
eighth  of  two  cargoes  of  fruit  to  arrive.  Upon  arrival 
there  would  have  been  no  difficulty  in  making  the 
proper  delivery,  either  by  a  fair  division  of  the  fruit, 
or,  if  that  were  impracticable,  by  a  delivery  of  a  bill 
of  sale  to  pass  the  title  in  prcdseiiti  {Story  on  SaleSy 
§  311,  et  seq.).  The  case  is  only  an  extreme  Illustra- 
tion of  the  inconvenience  of  a  tenancy  in  common  of 
chattels.  Probably  it  presents  no  new  kind  of  hazard 
or  doubt  {Schouler  Per.  Pro.  194-203;  1  Abb.  on 
Ship.  98). 

On  the  testimony  here  we  may  suppose,  that  the 
principals  made  an  oral  contract  to  Ijuy  and  sell  the 
one-eighth  interest,  and  fu;1;her,  as  the  broker  halting- 
ly said,  on  the  usual  terms,  or  by  the  usual  contract. 
The  plaintiff  gave  evidence  to  show  that  the  practice 
of  the  trade  was,  that  after  undivided  interests  had 
been  sold,  of  cargo  to  arrive,  upon  arrival  the  seller 
took  and  kept  possession  of  it,  sold  it,  and  divided  the 
losses  or  profits.  I  see  no  need  of  ascertaining  how 
far  usage,  properly  so  called,  considered  as  a  fact, 
which  entered  into  the  contract,  can  define  it.  Here 
the  terms  of  the  oral  contract,  apart  from  the  addition 
of  the  words  "usual  terms,"  were  unambiguous,  and 
by  them  the  parties  meant  to  buy  and  sell.  Indeed,  the 
claim  of  plaintiff  is  based  upon  the  treating  the  de- 
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fendants  as  the  owner  of  one-eighth  of  the  cargoes. 
The  substance  of  the  contract  as  plaintiffs  claim  was, 
that  in  ihe  manner  pointed  out  by  the  contract,  the 
sellers  as  db-tenants  in  common  were  entitled  to  sell 
the  whole,  and  to  pay  themselves  the  consideration  out 
of  the  proceeds,  if  sufficient,  and  to  pay  over  to  de- 
fendants, or  to  charge  them  in  the  proper  case,  but  the 
foundation  of  all  was  that  by  the  agreement  the  de- 
fendants were  to  be  the  owners  of  one-eighth  of  the 
chattel.  In  Coleman  v.  Eyre,  45  iV.  T.  38,  the  con- 
tract had  no  regard  to  the  title  of  the  coffee.  It  only 
referred  to  the  profits  and  losses. 

As  the  contract  was  in  a  certain  event  to  clothe  the 
defendants  with  the  rights  of  owners,  a  usage  which 
would  annul  these  rights,  not  being  part  of  the  contract 
(unless  adding  the  words  on  the  usual  terms  or  by  the 
usual  contract  made  it  so),  cannot  vary  it. 

In  Wheeler  v.  Newbould  (16  iV".  T.  392),  the  de- 
fendant was  pledgee  of  promissory  notes,  without  spe- 
cial leave  to  sell  at  private  sale,  and  it  was  held  that  as 
a  mere  pledgee  had  no  right  by  law  to  do  this,  a  usage 
in  the  city,  to  sell  such  pledges  at  private  sale,  after  a 
demand  of  payment  and  notice  that  it  would  be  sold 
for  the  best  price,  was  no  part  of  the  contract,  as  it  was 
in  contradiction  to  its  fair  and  legal  import.  Markham 
V.  Jaudon  (41  iV.  T.  235),  is  a  similar  case.  In  Wads- 
worth  V.  AUcott  (6  If.  T.  71),  it  was  held  that  a  receipt, 
which  by  its  clear  terms  created  a  bailment,  could  not 
be  shown  by  usage  to  import  a  sale  (The  Mutual  Safe- 
ty Ins.  Co.  V.  Hone,  2  iT.  T.  235).  In  Dawson  v.  Kit- 
teU  (4  mil,  108),  the  term  ^'as  freight,"  Nelson,  J,, 
said,  might  be  shown  by  usage  to  import  a  sale,  but  no 
such  usage  was  proved.  This  case  cannot  be  deemed 
to  deny  the  correctness  of  the  rule  laid  down  in  Good- 
year V.  Ogden  (4  Bill,  104),  for  they  were  decided  by 
the  same  court. 
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The  usage  in  this  case  would  have  materially 
changed  the  rights  of  defendants  as  owners.  Their 
right  to  an  undivided  eighth  of  the  fruit,  an^  th«ir  right 
to  take  possession  of  it,  in  cases  provided  by  law,  would 
be  changed  to  giving  the  plain tiflfs  an  exclusive  right  to 
retain  the  custody  of  the  whole  in  all  cases. 

We  must  now  consider  what  was  the  effect  upon  the 
contract  of  adding  the  words  ^^on  the  usual  terms^^'^  or 
* '  by  the  usual  contract. ' '  The  proper  application  of  these 
words  is  not  clear  and  certain.    They  might  be  used  to 
refer  only  to  a  simple  contract  of  sale,  and  to  mean  that 
the  terms  on  which  payment  and  delivery  were  to  be 
made,  were  to  be  the  usual  terms.    They  might,  also, 
in  view  of  surrounding  circumstances,  without  violence, 
mean  that  the  interests  of  the  co-owners  should  be  set- 
tled as  they  were  usually  in  the  trade.    In  what  sense 
they  were  used  or  assented  to  by  the  defendants  was  a 
question  of  fact  for  the  jury.     If  in  the  former,  the 
usage  could  not  vary  the  contract  to  deliver  and  pay, 
so  as  to  make  it  a  contract  under  which  there  was  to 
be  no  delivery  and  payment.     To  permit  the  juiy  to 
find  that  the  words  were  used  in  the  latter  sense,  they 
must  first  have  proof  before  them  that  the  defendants 
knew  what  the  practice  was  and  meant  to  refer  to  it  by 
the  general  words.     In  the  absence  of  such  knowledge 
there  would  not  be  enough  to  justify  the  jury  in  saying 
that  a  contract  of  sale,  clearly  expressed,  was  meant  to 
be  turned  into  something  else  by  adding,  on  the  usual 
terms.    If  by  usual  terms,  the  defendants  referred  to 
the  practice  of  which  they  had  knowledge,  it  is  not 
necessary  that  the  practice  should  amount  to  a  legal 
custom  or  usage  (Remsen  v.  Holland,  69  N,  Y.  618). 
Even  if  the  defendants  did  have  knowledge  of  the  prac- 
tice, they  might  have  meant  simply  to  purchase,  and 
whether  they  did  so  mean  was  for  the  jury  to  say. 
I  think  there  was  enough  to  take  the  case  to  the 


L/LWRENCE  v.   GALLAGHEK.  323  -^ 


Opinion  of  the  Court,  by  Sedgwick,  J. 


jury  on  the  point  of  the  authority  of  the  broker,  to 
make  the  writing  in  behalf  of  the  defendants,  of  the 
consideration,  and  of  what  the  oral  contract  actually 
was.  On  all  these  points,  a  subsequent  promise  of  the 
defendants  was  relevstnt  testimony.  After  the  sale  of 
the  cargoes  by  the  plaintiffs,  they  presented  to  the  de- 
fendants a  bill  charging  them  with  the  one-eighth  of 
the  loss.  The  defendants  promised  to  pay  it,  except- 
ing such  part  of  the  loss  as  came  from  a  sale  of  part  of 
the  cargo  to  a  person  alleged  not  to  be  of  good  credit. 
This  promise  was  evidence  of  what  the  parties  had 
theretofore  agreed  upon.  It  would  not  make  the  de- 
fendants liable  if  the  agreement  referred  to  by  it  was 
void  under  the  statute  of  frauds,  but  it  would  be  of 
some  weight  to  show  that  the  terms  of  the  oral  agree- 
ment had  referred  to  the  practice  of  the  trade.  If  it 
were  shown  that  the  defendants  knew  that  the  broker 
had  written  for  them  a  contract,  the  promise  would 
ratify  his  act  (Commercial  Bank  v.  Warren,  15  If.  T. 
677),  and  bind  them  by  the  terms  of  it,  but  only  if  be- 
fore the  promise  it  was  shown  that  the  defendants  knew 
that  the  particular  terms  referred  to  the  practice  (Bald- 
win V.  Burow,  47  N.  Y.  199). 

As  to  this,  the  character  of  the  promise  was  evi- 
dence, upon  proof  that  defendants  knew  that  there  was 
a  written  contract  made  for  them. 

I  am  therefore  of  the  further  opinion  that  the  plain- 
tiffs had  a  right  to  go  to  the  jury  upon  the  question  of 
ratification.  This  would  not  dispense  with  proof  of 
due  consideration. 

If  the  contract  between  the  parties  were  the  writing 
signed  by  Brandigee,  it  could  be  enforced  in  an  action 
against  the  defendant  alone.  I  do  not  see  any  joint 
interest  which  required  the  presence  of  other  defend- 
ants as  co-owners.  If  they  were  joined,  the  issues 
would  be  several  between  them. 
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On  the  whole  case,  I  think  the  exceptions  should  be 
sustained  and  a  new  trial  had,  with  costs  to  plaintiffs 
to  abide  event. 

CuBnSy  Ch.  J.,  and  Spseb,  J.,  concnrred. 
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THE  PEOPLE  OF  THE  STATE  OP  NEW  YORK, 
Plaintiff  and  Respondent,  v.  LUCINDA  N. 
STARKWEATHER,  Defendant  and  Appel- 
lant. 

L  MUNICIPAL  LAW, 
1.  CITY  OP  NEW  YORK, 
(a.)  Collector  op  assessmbnts, 
1.   Charges  of  coUection,     Oa  what  he  cannot  chargfi. 

1.  Under  section  150,  article  13  of  Ordinances  of  1859,  giv- 
ing him  commission  on  assessments  paid  and  on  certain  un- 
paid assessments,  he  can  make  no  charge  in  respect  of 

ASSESSMENTS  ASSESSED  ON  THE  CITY. 

(a.)  He  cannot  either  personally  or  by  virtue  of  his  oflaice 
do  anything  henejidal  to  the  city  in  respect  of  such 
assessments. 

(&.)  The  including  under  the  ordinance  of  July  18,  1853, 
in  the  assessment  listy  commissions  on  the  amount  of  the 
assessment  upon  the  city  at  the  rate  fixed  by  section 
150,  article  13  of  the  Ordinance  of  1859,  does  not  en- 
title the  collector  to  receive  them. 

(c.)  Commissioners  of  estimate  and  assessment.  Confirmation 
of  reports  of,  is  not  an  adjudication  that  the  sum  con- 
tained therein  for  the  expenses  of  collection  is  due 
or  payable  to  the  collector.  Bee  Res  Adjudicata, 
post. 

(d.)  Tax  levies.  An  act  authorizing  the  city  to  raise 
funds  to  pay  assessments  charged  to  or  assessed  upon 
the  city,  in  which  is  included  a  percentage  'for  the 
collection  thereof,  gives  the  collector  no  right  to  the 
percentage. 

{c.)  Voluntary  imyment.     A  payment  by  the  officers  or 
agents  of  the  city  to  the  collector,  not  authorized  by 
said  ordinance  of  1859,  does  not  fall  within  the  principle 
which  prevents  the  recovery  of  money  voluntarily  paid. 
See  Payment,  2>o8t. 
n.  RES  ADJUDICA  TA—  WHA  T  IS  NO  T. 

1.  REPORTS  OP  COjMMISSIONERS  OF   ESTIMATE  AND  AS- 
SESSMENT,  CONFIRMATION  OF  BY  THE  COURT. 
(a.)  Collector  of  assessments,  effect  as  to. 
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1.  Although  the  reports  so  confinned  contain  a  percentage 
on  the  amount  assessed  to  the  city  for  the  collection  there- 
of, the  confirmation  thereof  is  not  an  adjudication  that  »ue\ 
percentage  is  due  or  payable  to  the  collector, 

1.  In  liEM.  As  an  adjudication  in  rem  it  only  adjudges 
that  the  percentage  is  a  proper  provision  to  indem- 
nify the  city  against  future  contingencies,,  and  is  a 
provision  for  the  benefit  and  use  of  the  city  only. 

2.  In  Personam.  The  collector  not  being  a  party  nor 
in  privity  with  a  party,  cannot  take  advantage  of  the 
adjudication. 

(rt.)  If  in  privity  J  he  was  so  only  through  his  con- 
tract with  the  city,  and  the  judgment  could  not, 
as  between  him  and  the  city,  enlarge  his  rights 
beyond  those  given  by  the  contract, 
m.  PAYMENT. 
1.  VOLUNTARY. 

(a.)  The  doctrine  that  money  so  paid  (there  being  no  mistake  of 
fact  or  fraud)  cannot  be  recovered  back  does  not  apply  where 
money  is  paid  hy  an  officer  or  agent  of  a  municipal  corporation 
witliout  authority. 

IV.  LIMITATIONS— STATUTE  OF. 

1.  REVIVING   CAUSE    OF   ACTION    BARRED,    POWER  OF 
LEGISLATURE. 

{a.)  The  legislature  has  power  to  give  by  statute,  a  remedy  by 
action  for  a  cause  that  has  been  barred  by  an  existing 
statute. 

2.  ACT  OF  1875,  CHAP.  49  (CALLED  PECULATION  ACT). 
{a.)  Cause  op  action.     This  phrase  used  in  the  act  refers  not  to 

the  cause  of  action  the  city  had  before  the  act,  but  to  that 
given  to  the  People  by  the  act. 
(b.)  Past  iiECErPT  of  money.     The  cause  of  action  given  for  the 
recovery  thereof  to  the  People  accrued  immediately  after  or 
upon  the  passage  of  the  act. 

V.  ACT  OF  1875,   CUAP.  49. 

1.  EFFECT   AS  AFFECTING   COUNTER-CLAIMS   AND   SET- 
OFFS. 
(a.)  Counter-claims.     No  claim  not  affecting  the  People  can 
be  counter-claimed. 

Consequently  a  claim  against  the  city  cannot  he. 
(h.)  Set-off. 
1.  Nor  can  any  matter  be  considered  as  a  set-off  against  the 
recovery  of  money  for  the  recovery  whereof  the  act  gives 
a  right  of  action  to  the  People. 
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Before  Curtis,  Ch.  J.,  Sedgwick  and  Speir,  J  J. 

.       Decided  May  8,  1877. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
rendered  at  a  trial  term  in  an  action  tried  by  the  judge 
alone  without  a  jury.' 

The  action  was  originally  against  Henry  Stark- 
weather, who  died  after  issue  joined  and  before  trial. 
The  suit  was  revived  against  his  administratrix  with 
the  will  annexed,  on  November  23,  1875. 

The  action  was  brought  under  the  statute  of  1875, 
ch.  49,  in  the  name  of  the  People,  to  recover  from  Henry 
Starkweather,  who  had  been  collector  of  assessments  in 
the  city  of  New  York,  certain  moneys  alleged  to  have 
been  paid  to  him  as  such  collector  in  excess  of  his 
legal  fees.  The  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York,  under  whom  he  held  the  office, 
were  also  impleaded  as  defendants,  but  took  no  part 
in  the  litigation. 

The  defendant.  Starkweather,  held*  office  as  collector 
of  assessments  from  January  1,  1868,  to  May  1,  1872. 
Whan  he  was  appointed,  the  compensation  of  the  col^ 
lector  was  not  a  salary,  but  a  commission,  on  the  assess- 
ment, established  by  ordinance  (§  160,  art.  13,  Ordinance 
1869).  The  ordinance  was  amended  in  1858  so  as  to  pro- 
vide that  no  moneys  should  be  retained  out  of  the  as- 
sessments collected,  which  were  to  be  paid  over  in  gross, 
but  that  the  collector  and  deputy  collectors  should 
each  receive  an  equal  part  of  two  and  one-half  per  cent, 
on  all  assessments  collected,  and  of  two  per  cent,  on  all 
unpaid  items  returned  to  the  bureau  of  arrears,  for 
which  two  personal  demands  for  payment  had  been 
made,  such  fees  to  be  paid  monthly  on  the  requisition 
of  the  street  commissioner,  &c. 

The  commissions  for  which  this  action  was  brought 
were  paid  upon  bills  duly  rendered,  and  upon  the 
requisition  of  the  proper  officers. 
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The  ground  of  plaintiff's  claim  is,  that  the  fees  sued 
rfor  were  received  without  right,  and  that  they  were  com- 
puted upon  that  portion  of  ' '  the  total  amount ' '  of  the 
assessment  which  the  reports,  in  the  several  cases  of 
street  openings  in  which  the  question  was  involved, 
charged  upon  the  mayor,  aldermen  and  commonalty. 

Defendant,  besides  claiming  that  these  charges  were 
''items  of  assessment"  within  the  meaning  of  the 
ordinance,  raised  the  following  points  of  defense ; 

First.  That  these  collectors'  fees  were  inserted  in 
the  reports  of  the  commissioners  of  estimate  and 
assessment  in  the  street-opening  proceedings,  as  a 
charge  upon  the  lands  benefited,  and  had  been -thus 
collected  from  the  property,  and  that  the  reports  hav- 
ing been  confirmed  by  the  court,  there  had  been  a  quasi 
judicial  adjudication  of  the  question. 

Second.  That  by  the  operation  of  certain  acts  known 
as  tax  levies  the  collector  was  entitled  to  retain  the 
lees  claimed. 

Third.  That  as  to  a  part  of  the  plaintiffs  claim,  it 
was  barred  by  the  six  years  statute  of  limitation. 
•  Foitrth.  By  way  of  counter-claim  or  set-off  it  was  set 
up  that  the  city  was  still  indebted  to  Starkweather 
and  his  deputy  in  certain  amount  for  fees  on  collec- 
tions. 

The  counter-claim  or  set-off  was  overruled,  and 
judgment  given  for  the  plaintiff  for  $192,097.66. 

The  defendant  Starkweather  appealed  to  the  general 
term. 

Nash  &  Holt  J  attorneys,  and  S.  P.  Nash^  of  counsel, 
for  appellant.* 


♦  Note. — The  points  of  the  respective  counsel  are  too  long  to  report 
in  full,  and  too  elaborate  to  epitomize  with  justice  to  them.  They 
can  be  found  in  the  vohmies  of  cases  kept  in  the  judge's  room,  or 
in  the  library  of  the  Bar  Association. 
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Chas.  S,  FaircJiildy  attorney-general^  attorney, 
and  of  counsel,  and  Francis  O.  Barlow^  of  counsel,  for 
respondents. 

By  the  Court. — Sedgwick,  J. — Section  150  of  art. 
13  of  the  reirised  ordinances  of  1859  specified  the  com- 
pensation to  be  paid  to  the  collector  and  his  deputies. 
They  were  to  receive  each  as  compensation  for  their 
services  an  equal  part  of  22  per  cent,  on  all  items  of 
assessments  collected  by  the  bureau  during  their  terms 
of  office,  and  of  2  per  cent,  on  all  unpaid  items  of 
assessment  returned  during  their  term  of  office  to  the 
bureau  of  arrears  for  which  two  personal  demands  have 
been  made  by  the  collector  or  deputy  collector  on  the 
persons  required  by  law  to  pay  the  same ;  no  moneys, 
however,  collected  on  any  assessment,  shall  be  retained 
on  account  of  such  fees  or  compensation,  but  the 
amount  of  fees  thereon  shall  be  paid  monthly  on  the 
requisition  of  the  street  commissioner,  to  the  extent  of 
any  moneys  which  may  have  been  collected  and  paid 
into  the  city  treasury  upon  such  assessments,  &c. 

The  percentages  involved  in  this  action  were  not 
upon  any  moneys  which  required  collection  for  the  city, 
or  payment  to  it,  or  indeed,  which  coilld  be  collected 
by,  or  paid  over  by  the  collector.  These  were  in  fact, 
so  far  as  they  were  items  of  assessment,  mere  charges 
against  the  city,  of  a  proportion  of  the  sum  found  in 
the  assessment  proceedings  necessary  to  be  paid  to 
persons  whose  property  was  taken,  with  expenses. 
Before  the  statutes  that  directed  that  the  city  or 
county  should  pay  a  proportion  of  this  sum,  say  one- 
half,  this  sum  was  (excepting  a  snaall  portion  of  it 
assessed  against  the  city,  on  pieces  of  land  it  might 
happen  to  own,  or  for  one-third  of  the  value  of  build- 
ings), chained  to  a  variety  of  persons  whose  land  was 
benefited  by  the  improvement,  and  these  charges  were 
the  items  of  assessments  alluded  to  in  the  ordinance  for 
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the  collection  of  assessments.  These  items  were  owed 
by  third  parties,  and  could  be  collected  and  jjaid  over 
to  the  city.  By  virtue  of  the  statutes  referred  to,  after 
their  passage,  one-half  of  the  compensation  to  persons 
whose  property  was  taken,  and  of  the  expenses,  or  one- 
half  of  the  items  referred  to,  were  charged  to  the  city. 
As  to  the  half,  in  the  nature  of  things,  it  could  not  be 
collected.  Calling  it  an  assessment  does  not  change  its 
nature.  It  was  but  a  charge.  It  was  an  assessment, 
because  the  commissioners  had  to  assess  or  fix  the 
amount  of  the  charge.  On  the  commissioners  fixing  it 
and  charging  it,  the  collector  could  do  nothing  by  virtue 
of  his  oflSice  or  personally  that  would  put  the  city  in 
possession  of  the  amount  of  the  charge.  By  law  and 
the  pi-actice  of  the  corporation,  the  city  would  be  re- 
imbursed, for  its  expending  the  amount,  by  the  col- 
lection of  the  taxes. 

This  assessment  or  charge  against  the  city  had 
no  characteristic  in  common  with  the  sums  described 
in  the  ordinance,  on  which  there  was  to  be  a  percent- 
age calculated  to  ascertain  the  amount  of  compensation. 
It  could  not  be  collected  at  all,  and  particularly  not 
in  the  sense  in  which  items  of  assessment  against 
private  owners  could  be  collected.  It  could  not  be  con- 
sidered as  paid  to  the  city,  through  the  agency  of  the 
office,  for  at  no  stage  after  it  was  imposed  was  its 
status  changed,  virtually  or  substantially^  as  to  the 
proceedings  for  the  collection  of  assessments.  It  was 
not  a  collected  or  paid  assessment  as  contrasted  with 
the  unpaid  assessment,  on  which  two  per  cent,  was  to 
be  calculated,  and  it  never  was  an  unpaid  assessment. 
The  compensation  for  collected  assessments  was  to  be 
calculated  upon  sums  actually  paid  into  the  city  treas- 
ury by  the  collector.  The  apparent  meaning  would 
not  give  a  percentage  on  the  amount  of  the  charge  to 
the  city. 

But  it  is  argued  that  section  150  did  not  i^peal  an 
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ordinance  of  July  18, 1853,  which  provided  that  the 
assessors  shall,  in  every  assessment  list,  include  an 
amount  equal  to  two  and  one  half  per  cent,  upon  the 
total  amount  of  such  assessment,  as  compensation  to  the 
collector  and  deputy  collector  of  assessments,  and  that 
this  implied  that  they  were  to  get  a  percentage  upon 
the  total  amount.  Perhaps  this  ordinance  might  give 
rise  to  a  tacit  understanding,  that  such  was  to  be  the 
compensation;  but  this  tacit  implication  had  no  ex- 
istence after  there  was  an  express  arrangement 
between  the  jyarties,  as  stated  in  section  150.  That 
limited  the  fees,  and  provided  that  in  certain  contin- 
gencies the  collector  was  not  to  have  a  percentage  on 
the  total  amount  of  the  assessment.  He  was  not  to 
have  fees  upon  assessments  that  he  did  not  collect,  or 
upon  such  as  were  not  twice  demapded  by  him  ;  and  the 
direction  to  assessors  became  solely  one  to  indemnify 
the  city  with  certainty  against  fees  it  might  have  to 
pay  ;  and  at  that  time,  as  comparatively  inconsiderable 
portions  of  the  assessments  were  paid  by  the  city,  the 
fees  would  in  fact  turn  out  to  be,  if  the  collector  and 
deputies  performed  their  duty  zealously,  about  two  and 
one-half  per  cent,  upon  the  total  amount.  But  it 
might  be,  if  the  collector  was  not  zealous  that  he  would 
collect  and  demand  nothing  from  the  parties,  from 
whom  the  city  needed  the  money,  and  would  have  no 
fees  as  to  them.  In  such  case,  if  the  appellant's  posi- 
tion is  correct,  he  would  be  entitled  to  a  percentage 
upon  amounts  assessed  to  the  city,  and  as  to  which 
the  collector  could  not  benefit  it. 

Certainly,  the  city  would  not  be  justified  in  inten- 
tionally getting  money  to  be  paid  as  fees,  which  were 
not  meant  to  be  so  paid  it.  Doing  so,  however,  could  not 
increase  the  amount  of  fees  to  be  properly  paid,  and  an 
intention  to  devote  the  money  wholly  to  fees  would 
not  show  that  it  did  so  in  fact,  in  face  of  the  ordinance 
that  made  a  different  provision. 
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I  do  not  see  that  the  result  would  be  affected,  by 
deeming  that  the  collector  was  not  bound,  in  order  to 
earn  compensation,  to  go  through  the  mere  form  of 
taking  a  check  from  the  city  authorities  and  returning 
it,  or  if  they  refused  to  give  the  check,  making  two 
demands  for  the  money.  The  question  would  be  at  all 
stages,  did  he  collect,  in  the  sense  of  the  ordinance  ?  or 
did  he  make  the  demands  meant  by  it  ?  If  he  could  do 
nothing  in  respect  of  the  money  which  would  assist 
the  city  in  going  into  beneficial  possession  of  it,  it  can- 
not be  said  that  it  was  collected  by  him,  or  that  it  was 
an  unpaid  assessment  returned  to  the  bureau  of 
arrears. 

It  is  further  argued  that  the  confirmation  of  the 
commissioner's  reports  became  an  adjudication  that 
commissions  upon  the  total  amount  should  be  paid  as 
compensation  to  the  collector.  There  is  no  doubt  that 
the  confirmation  is  a  final  adjudication,  as  to  all  mat- 
ters then  judicially  determined;  but^there  will  be  np 
estoppel  as  to  what  was  not  determined,  although  it 
may  have  been  incidentally  or  collaterally  presented 
to  the  court.  The  point  of  importance  is  that  there 
was  a  judical  confirmation  of  the  report,  which  states 
among  other  things  that  the  commissioners  have 
charged  as  part  of  expenses  of  the  improvement  cer- 
tain sums,  being  the  amount  of  fees  for  the  collection 
of  said  assessments.  Manifestly  it  was  intended  that  the 
city  should  be  paid  these  sums,  through  the  subse- 
quent proceedings  after  the  report.  They  were  not 
paid  as  fees,  for  the  fees  were  to  be  earned  upon  the 
collection  of  the  assessments.  The  court  could  not 
have  said  in  the  proceeding  that  any  part  of  them 
belonged  to  the  collector,  for  there  was  no  issue  as  to 
that.  It  only  said  that  the  sum  was  a  proper  provis- 
ion for  future  contingencies.  As  to  that,  there  was  a  final 
adjudication.  Undoubtedly  the  court  had  proven  or 
mentioned  before  it  some  standard  by  which  to  fix  the 


PEOPLE  «.  STARKWEATHER.  333. 

Opinion  of  the  Court,  by  Sedgwick,  J. 

*  ,  m  I  ■  -  .  II  .  II    P  II  . 

amount  of  the  indemnity,  but  this  standard  was  only  a 
piece  of  evidence.  It  was  but  incidental  and  collateral 
to  the  adjudication,  and  therefore  not  a  subject  of  estop- 
pel. What  this  standard  was  is  not  in  proof  here.  It 
is  not  inconsistent  with  the  proceeding  that  it  was  con- 
templated only  to  make  the  city  safe,  beyond  hazard, 
and  that  specific  calculations  were  not  relied  on. 
Under  all  circumstances,  it  was  meant  that  the  city, 
alone,  should  have  the  benefit  and  use  of  the  sums,  and 
this  is  the  full  effect  of  the  adjudication  i/i  rem. 

If  relied  upon,  as  an  adjudication  inter  partes^  the 
collector  was  not  a  party  to  it,  not  bound  by  it,  and 
therefore,  cannot  take  advantage  of  it.  Whatever  was 
the  character  of  the  proceeding,  the  collector  could 
have  recovered  from  the  city  the  amounts  due  by  the 
ordinance. 

The  collector,  not  being  a  party,  could  take  advan- 
tage of  the  adjudication  only  as  being  in  privity  with 
the  city.  He  was  not,  in  fact,  in  privity,  because  the 
city  was  under  no  obligation  to  him,  or  he  to  it,  to  have 
a  sum  iixed,  out  of  which  to  pay  fees.  The  supposed 
privity  could  only  be  based  upon  the  contract  between 
them  as  contained  in  the  ordinance,  and  his  rights  under 
the  judgment  as  a  privy  thereto  could  not  be  enlarged 
beyond  his  rights  as  between  himself  and  the  party. 

The  distinction  between  Pitman  t?.  The  Mayor  (3 
Hun^  370)  and  this  case,  is  marked.  In  the  cited  cases, 
the  commissioners  were  parties  to  the  proceeding,  ad- 
versary, so  far  as  their  charges  were  concerned,  to  the 
city  and  the  other  parties.  Their  rights,  in  presentiy 
were  demanded,  contested  or  capable  of  being  contested 
and  passed  upon  in  taxation  and  subsequent  confirma- 
tion, as  fully  as  they  could  be  in  an  action.  Here  there 
was  no  right  of  the  collector's  demanded. 

The  fact  may  be  that  the  city  should  not  have 
accepted  so  large  a  sum  for  expenses,  but  it  was  given 
to  it  for  its  own  benefit.    The  legal  rights  of   the 
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collector  are  not  increased  thereby,  and  morally  the 
amount  overcharged  should  be  returned  to  the  parties 
from  whom  it  was  taken  (Atlantic  Dock  Co.  v.  The 
Mayor,  &c.,  53  N.  Y.  64). 

In  my  view  of  the  case,  these  reports  cannot  be  used 
to  modify  the  unambiguous  words  of  the  ordinance. 
The  intent  in  fact  was  to  refer,  so  far  as  they  were 
I'epresented  to  the  court,  to  an  existing  contract,  which 
by  its  teiins  fixed  the  fees.  It  cannot  be  thought  that 
the  reports  were  meant  to  be  a  means  of  increasing  the 
fees.  Moreover,  the  defendant  was  not  a  party  to  the 
proceeding,  and  the  contract  was  not  changed  by 
agreeement. 

I  cannot  see  that  the  tax  levies  (2  Laws  of  1868, 
2020  and  2  Laws  of  1869,  2123)  meant  to  change  or  to 
construe  the  ordinance.  They  empowered  the  city  to 
receive  funds  to  pay  the  assessments  and  amount 
charged  to  it,  in  certain  improvements,  as  set  forth  in 
the  reports  of  the  commissioners,  and  to  pay  expen- 
ses and  assessments  already  imposed,  and  amounts 
charged  to  or  assessed  upon  the  city.  These  acts  do 
not  go  farther  than  enabling  the  city  to  pay  what  it 
wsiS  bound  to  pay,  but  did  not  pass  upon  what  its  obli- 
gations were,  unless  (as  is  claimed)  by  its  reference  to 
the  reports  as  confirmed.  At  the  most,  this  would  be 
an  unnecessary  ratification  of  the  reports,  and  gave  no 
rights  beyond  the  legal  effect  of  the  reports,  as  they 
have  been  already  considered  here.  Whatever  was  to 
be  paid  to  the  collector  was  by  force,  not  of  the  reports, 
but  of  the  ordinance. 

As  to  the  position  that*  the  moneys  paid  cannot  be 
recovered,  as  they  were  voluntarily  paid  upon  claims 
against  the  city,  competently  audited  by  oflBcers  having 
authority  to  settle  and  pay,  I  think  that  the  cases  of 
Board  of  Supervisors  v.  Ellis,  59  If,  Y.  620,  and  People 
V.  Fields,  68  Id.  491,  show  that  it  is  not  well  taken. 

It  is  urged  that  the  first  cause  of  action  is  barred  by 
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the  statute  of  limitatioiis,  because,  before  the  act  of 
1875  was  passed,  this  cause  of  action  had  been  barred 
by  the  statute  ©f  limitations  then  applicable  to  it.  It 
is  not  claimed  that  the  legislature  has  not  power  to 
give,  by  a  statute,  a  I'emedy  by  action  for  a  cause  that 
has  been  barred  once.  The  intent  of  the  act  of  1876,  to 
give  the  people  au  action  for  moneys  received  before 
the  passage  of  the  act,  is  clear,  and  for  such  action,  the 
time  of  limitation  was  given  in  the  act.  The  words 
"after  the  cause  of  action  shall  accnie"  referred,  not  to 
the  cause  of  action  that  the  city  had  before  the  act,  but 
to  that  given  to  the  people  in  the  act.  As  to  past 
receiving  of  money,  this  cause  of  action  accrued 
immediately  after  or  upon  the  passage  of  the  act,  and 
the  use  of  the  term,  "  shall  accrue,"  was  accurate  as  to 
chronology,  because  the  words  of  the  act  must  be  de- 
vised and  used  for  it  before  it  takes  effect  as  law. 

The  matters  set  up  as  a  counter-claim  cannot  be 
maintained  as  such,  because  they  do  not  charge  any 
debt  upon  the  plaintiff.  Nor  can  they  be  considered 
as  matter  of  set-off,  because  the  act  of  1875  vests  the 
money  for  which  the  defendant  is  responsible  and  the 
title  to  it  in  the  State,  and  this  right  cannot  be  dimin- 
ished for  any  purpose.  The  act  had  a  policy  of  its 
own,  an<^x  intended  to  confine  the  issues  to  be  tried  in 
the  actions  to  be  brought  under  it,  to  the  circumstances 
attending  the  alleged  unlawful  taking  of  money. 

The  judgment  should  be  affirmed  with  costs. 

Curtis,  Ch.  J.,  and  Speir,  J.,  concurred. 
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WILLIAM  DEMUTH,  Plaintiff  and  Appellant, 
V.  THE  AMERICAN  INSTITUTE  OP  THE  CITY 
OP  NEW  YORK,  Defendant  and  Respondent. 

I.  CONTRACT. 

1.  Prospectus  calling  for  applications,  and  applications 
made  pursuant  thereto,  when  they  do  not  constitute  a 
contract. 

(a.)  When  the  prospectus,  and  the  blank  fonn  of  application 
accompanying  it  contain  no  promise  to  grant  that  which 
should  be  applied  for;  a  fortiori^  where  the  nature  of  the 
prospectus  and  blank  application  is  such  as  to  inform  the 
party  applicant  that  the  party  issuing  the  prospectus  re- 
serves the  right  to  exercise  his  discretion  and  judgment  as 
to  whether  the  application  should  be  granted  or  not. 

1.  This  although  the  party  applicant  may  have  gont  to  ex- 
pense in  and  about  the  carrying*  into  effect  his  applica- 
tion. 

II.  APPLICATION  OF  PRINCIPLE. 

1.  American  Institute  of  the  City  op  New  York. 

(a.)  This  institute,  being  about  to  hold  a  public  exhibition,  is- 
sued a  prospectus  calling  the  attention  of  inventors  and  manu- 
facturers to  it,  and  setting  forth  the  manifold  benefits  to  be 
gained  by  them  by  a  public  exhibition  of  their  wares  at  said 
exhibition,  and  distributed  the  same  with  a  blank  form  of  ap- 
plication for  **  an  allotment  of  space  at  the  exhibition."  This 
blank  form  had  among  other  things  the  following  printed  on 
it:  **  Space.  The  managers  do  not  agree  to  allot  any  special 
amount  of  room  until  the  articles  for  which  space  has  been  de- 
sired are  within  the  building."  Two  of  these  prospectuses 
and  accompanying  forms  of  applications  were  received  by 
plaintiff,  who  properly  filled  out  the  blanks  specifying  the 
amount  of  space  required,  signed  them  and  sent  them  to  the 
defendant  with  the  required  entrance  fee,  and  in  all  other  re- 
spects complied  with  the  conditions  printed  on  the  application 
forms.  Before  the  opening  of  the  fair,  plaintiff  sent  the  wares 
specified  in  his  application  to  defendant's  rooms,  but  defend- 
ant refused  to  receive  them  for  exhibition.  After  this,  de- 
fendant sent  to  plaintiff,  by  mail,  a  check  for  the  amount  of 
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entrance  fee  paid  by  plaintiff,  but  plaintiff  returned  the  check. 
The  plaintiff  incurred  expenses  in  making  certain  wares  at- 
tractive and  fit  for  exhibition.  There  were  empty  spaces  in 
the  exhibition  room  in  which  plain  tiff '«  wares  might  have 
been  pla-ed : 

Held, 

that  plaintiff  liad  no  cause  of  action  against  defendant  for 
its  refusal  to  receive  his  goods  for  exhibition. 

Before  Sedgwick  and  Speie,  J  J. 

Decided  May  8,  1877, 

Appeal  by  plaintiff  from  judgment  entered  on  dis- 
missal of  complaint. 

The  complaint  averred  that  the  defendant,  for  the 
purpose  of  inducing  the  plaintiff  and  others  to  ex- 
hibit their  wares  at  an  exhibition  about  to  be  opened 
by  the  defendant,  issued  a  prospectus,  wherein  the 
attention  of  inventors  and  manufacturers  was  called 
thereto,  and  the  manifold  benefits  to  be  gained  by 
them,  by  a  public  exhibition  of  their  wares  at  said  ex- 
hibitioUj  were  set  forth  ;  that,  induced  by  said  prospec- 
tus, the  plaintiff  signed  an  application,  the  form  of 
which  had  been  sent  by  the  defendant  to  the  plaintiff ; 
and  that,  pursuant  to  said  application,  the  defendants 
entered  into  a  contract  with  plaintiff,  whereby  for  the 
sum  of  S14,  then  paid  by  plaintiff  to  defendant,  the 
defendant  agreed  to  allow  plaintiff  to  exhibit  certain 
described  wares  at  the  exhibition  of  the  defendants,  to 
l>e  held,  and  also  agreed  to  furnish  plaintiff  a  certain 
portion  of  space  for  the  exhibition  of  his  wares,  and 
to  furnish  tables  on  which  to  place  his  show  cases,  and 
to  give  plaintiff  an  exhibition  ticket ;  that  the  plaintiff 
prepared  certain  of  his  wares  for  the  exhibition,  in  ac- 
cordance with  his  application,  at  great  cost,  and  duly 
offered  them  to  defendant  for  exhibition,  but  the  de- 
fendant, rejected  and  refused  to  receive  the  same,  to 
the  great  damage,  &c. 
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The  answer  contained  a  denial  of  the  material 
allegations  of  the  complaint. 

On  the  trial,  it  was  shown  that  the  plaintiff  re- 
ceived the  prospectus  specified  in  the  complaint,  which 
for  the  purposes  of  the  trial  seems  to  have  been  admit- 
ted to  have  been  issued  by  the  defendants. 

The  plaintiff  thereupon  sent  to  the  defendant  an 
application  (or  two,  the  evidence  does  not  distinctly 
show  which)  filled  up  and  signed  by  him,  stating  par- 
ticulars, most  of  which  are  unimportant  to  this  appeal. 
The  space  asked  for  was  about  thirty  feet  by  six  feet. 
The  application  was  accompanied  by  the  check  of 
plaintiff  for  $14.    The  defendant  received  both. 

The  form  of  the  application  was  as  follows : 

To  the  Managers   of  the  43  rd   National   Exhibition  of  the 

American  Institute,  1874. 

Application  is  hereby  made  for  an  allotment  of  space  at  the 

Exhibition  for  the  following 


Nhme  of  Article, 


*  -  O  c5  P* 


CO  •* 


.so 
Its  actual  dimensions,  -        -        -        -     p^     «8g'5«-3     S* 

c3  «       ^  2  §  bog       .2'd 

Floor  space  desired,  -  -  -  ©  I,  ^*^  ^1  §  *  § 
Table  ^pace  desired,  -  -  -  "o-gS^^^^o 
WaU  spaee  desired,  -        -        -         if     IftM^    5^ 

Power  required  for  Machine  in  motiofi,    cjg     ^o-|_t,    'gg, 

^•M  W^  ^g  ^.j 

Naine  in  fuUofits  Inventor,  -        -         c  S  = .  ^ps'S  S  5    ^  ^ 

o  «  g^s3-g  §  g-D,  la's 

Residence  of  Inventor,         -        -        -'^'5;=Sci«.^'a     gs 

Name  in  fuU  of  Us  Manufacturer,       •    .SS^  5 '^'C  §5    ^S 
Place  of  Business  of  its  3fa}ivfacturer,    ^"'SaUoS^     Scf 

^i*2*o|o  al 

'.2:   i-gSg-a      I  £ 
JVameinftdlofitsIkhibitor,     -        -    |'S|i*|^'S|3 

Ptoc«  0/  Business  of  Exhibitor,       -        m|'So.2||'3|a5|jj 
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The  above  described  has        been  before  exhibited. 


I  hereby  apply  for  above,  as  specified,  subject  to  the  rules 
and  conditions  on  the  other  side  of  this  application,  all  of 
which  I  accept. 

[Signed] 

C^^  The  applicant  will  please  fill  up  the  above  blanks,  and 
forward  to  "  General  Superintendent,  American  Institute, 
New  York." 

CONDITIONS    UPON    WHICH    THIS   APPLICATION   IS   EFFECTED. 

[Here  follow  conditions  which  need  not  be  set 
ont.] 

The  plaintiff  thereupon  went  to  expense,  that  would 
not  have  been  incurred  by  him,  in  the  usual  manage- 
ment of  his  business,  to  make  certain  wares  attractive 
and  fit  for  exhibition.  About,  but  before  the  open- 
ing of  the  fair,  he  sent  these  wares  to  the  rooms  of  the 
defendants,  but  they  refused  to  receive  them  for  ex- 
hibition. A  clerk  of  theirs  gave  as  a  reason  that 
there  was  no  room  for  them.  After  the  fair  opened,  it 
was  proved  that  there  were  empty  spaces  in  the  exhibi- 
tion rooms  in  which  plaintiffs  wares  might  have  been 
placed.  The  defendants  sent  to  plaintiff  a  check  for 
$14,  but  it  was  returned  to  defendants. 

The  plaintiff  offered  testimony  as  to  damage.  It  is 
unnecessary  to  state  the  particular  offers,  for  at  the 
end  of  the  case  the  judge  dismissed  the  complaint,  de- 
ciding that  there  was  no  contract,  on  which  defendants 
were  liable.    Exception  was  taken. 

Judgment  was  entered  on  the  dismissal,  and  this 
appeal  is  from  that  judgment. 

Slgismund  Kanfmann^  attorney,  and  Lewis  B. 
Sanders^  of  counsel,  for  appellant. 

Alfred  T.  AcJcert^  attorney,  and  Malcolm  Camp- 
bellj  of  counsel,  for  respondent. 
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By  the  Court. — Sedgwick,  J. — ^The  plaintiflf  can- 
not recover,  without  showing  that  the  defendants 
agreed  to  give  him  some  space  in  their  exhibition 
rooms,  wherein  to  show  his  wares.  There  must  be 
proof  as  to  the  quantity  of  space  agreed  upon.  The 
size  of  the  space  is  an  essential  term  of  the  contract, 
and  if  there  were  no  common  assent  tp  that,  thei'e  is  in 
fact  no  contract,  or  it  may  be  said,  that  if  it  be 
conceded  there  was  a  contract,  its  uncertainty  as  to 
what  the  defendants  were  to  give  the  plaintiff,  makes 
it  incapable  of  enforcement  (Brown  v.  N.  Y.  Central  R. 
R.,  44  i\^.  Y.  79;  Foot  v.  Webb,  59  Barb.  39;  2 
Parsons  on  Contracts ^  6th  ed.  note  e  to  p.  557). 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to 
look  generally  for  a  consideration,  or  to  inquire  in 
particular  whether  there  was  any  implied  request  that 
the  plaintiff  should  fit  his  wares  for  exhibition,  the 
defendant  promising  that  if  he  did  so,  space  would  be 
given,  unless  the  articles  offered  were  not  suitable  for 
a  fair  of  the  kind.  There  certainly  was  no  indepen- 
dent request  that  the  defendant  should  go  to  expense. 

The  prospectus  of  the  defendant,  inclosing,  it  is 
probable,  the  blanks  for  applications  to  be  filled  in  and 
signed  by  manufacturers  and  others,  did  not  promise 
to  give  the  spaces  to  be  specified  by  the  applicants. 
There  was  no  proof  that  after  the  plaintiff's  applica- 
tion was  sent  in,  the  defendant  ever  did  or  said 
anything  which  was  a  promise  to  give  the  space  the 
plaintiff  stated  in  tlie  application  that  he  called  for. 
On  the  contraiy,  there  was,  on  the  plaintiff's  con- 
struction of  the  evidence,  a  refusal  to  give  any  space. 
On  the  margin  of  the  blank  which  was  filled  up,  the 
following  was  printed :  ' '  Space.  The  managers  do  not 
agree  to  allot  any  special  amount  of  room,  until  the 
articles  for  which  space  has  been  desired,  are  within 
the  building."  That  meant  no  more  than  that  there 
was  no  particular  quantity  of  space  agreed  upon  then, 
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or  to  be  agreed  upon  at  all,  until  the  articles  were 
within  the  building.  If  this  was  an  agreement  at  all, 
it  was,  in  the  language  quoted  by  Brown  v.  New  York 
Central  R.  R.  Co.  '*an  agreement  to  ent^r  into  an 
agreement  upon  terms  to  be  afterwards  settled  between 
the  parties,-'  and  this  was  said  to  be  a  contradiction  in 
terms. 

This  statement  upon  the  blank  was  a  notice,  that  in 
the  discretion  of  the  managers,  a  part  of  the  articles 
might  not  go  into  the  exhibition,  and  that  the  space 
allotted  might  be  so  small  that  the  applicant  would 
not  wish  to  exhibit  anything,  and  the  applicant  could 
not  have  thought  that  the  defendant  requested  him 
to  go  to  expense,  on  its  account,  in  such  a  contin- 
gency. 

It  is  clear  that  the  making  of  the  agreement,  as  to 
space,  was  to  be  postponed  until  a  future  time,  and  the 
proof  shows  that  no  agreement  was  made  in  the  future. 
There  being  no  agreement,  the  plaintiff  cannot  recover 
damages  for  being  excluded  from  a  space  to  occupy 
which  he  shows  no  right. 

Still  further,  the  plaintiff  knew  from  the  terms  and 
conditions  printed  on  the  application  that  the  defend- 
ant entertained  the  purpose  of  admitting  articles  after 
the  fair  was  opened,  on  payment  of  a  certain  fee.  In 
the  nature  of  things,  as  plaintiff  knew,  the  applications 
for  sx)ace,  before  the  opening  of  the  fair,  might  call  for 
a  greater  area  than  the  defendant's  rooms  furnished. 
At  least,  the  plaintiff's  right,  if  he  had  any,  was  not 
sujDerior  to  the  defendant's  right  to  regard  all  these 
things,  and  the  exercise  of  discretion  and  judgment  as 
to  them  by  defendant  was  contemplated  by  the  circum- 
stances of  the  case.  Therefore,  the  mere  fact  that  after 
the  fair  was  opened,  there  was  empty  space,  in  which 
the  plaintiff's  articles  might  have  been  placed,  did  not 
show  that  the  defendant  did  not  give  to  the  plaintiff, 
all  that  was  held  out  as  an  inducement  to  make  an  ap- 
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plication,  namely  the  exercise  of  the  best  judgment  of 
the  defendant  under  the  circumstances  of  the  case. 

The  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Speib,  J.,  concurred. 


ANNA   H.    BUTLER,  Plaintiff,  ^.  THE  AMERI- 
.       CAN   POPULAR    LIFE    INSURANCE    COM- 
PANY, Defendant. 

L     INSURANCE, 

1.  PREMIUMS,  PAYMENT  OP. 

1.  Chaboing  to  the  account  of  the  assured  operates  as 

PATMEl^,    when. 

(a.)    When  mutual  accounts  are  kept  between  the  insurance 
company  and  the  insured  (the  business  being  transacted  be- 
tween the  acting  officers  of  the  company  and  the  insured), 
the  charging  the  premium  to  the  account  of  the  insured  is 
equivalent  to  payment. 
1.     Mutual  accounts  kept;  what  emdenoe  sufficient  to  estab- 
lish. 
3.     Waiver  op  non-payment. 

(a.)  •  Effect  of  receipt  of  subsequent  premiums, 
1.  Where  the  assured  makes  a  payment  specifically  appro- 
priating it  to  the  payment  of  the  premium  falling  due  on 
a  certain  day,  and  the  company  accepts  the  same ;  such  pay- 
ment and  acceptance  contintie  the  policy  in  force,  notwith- 
standing default  in  the'  payment  of  premiums  which  had 
previously  fallen  due. 

2.  CANCELLATION  OP  POLICY. 

1.     Cancellation  and  practice  of  company  as  to  actual  entry 
thereof, 
(a.)    Proof  of,  when  inadmissible. 
It  not  appearing  that  the  assured  had  any  knowledge  or  in- 
timation of  the  cancellation;  and  the  facts  proved  showing 
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that  there  could  be  no  valid  cancellation ;  evidence  as  to 
the  fact  of  cancellation  and  the  practice  of  the  company 
in  relation  thereto  is  inadmissible. 
n.     FRAUD, 
1.    Questions  as  to,   when   propekly   withheld    from   the 

JURY. 

(a.)  When  the  alleged  fraud  was  merely  a  mistake  from  which 
no  injury  resulted,  and  the  party  who  it  is  claimed  com- 
mitted the  fraud,  immediately  on  discovering  the  mistake 
called  the  other  party's  attention  to  it,  and  the  defendant, 
who  is  the  one  desiring  the  question  to  go  to  the  jury,  makes 
no  allegation  in  his  answer  that  there  was  any  fraud  in  the 
bill  (in  respect  whereof  fraud  is  alleged  at  the  trial),  at  the 
time  of  the  settlement  thereof,  though  the  facts  must  then 
have  been  well  known,  the  question  as  to  fraud  is  properly 
withheld  from  the  jury. 

Before  Curtis,  Ch.  J.,  and  Speie,  J. 

Decided  May  8,  1877. 

Exceptions  ordered  to  be  heard  at  generaf  term. 

The  action  was  brought  to  recover  $2,000  and  inter- 
est npon  a  policy  of  insurance  issued  upon  the  life  of 
Dr.  Samuel  H.  Butler,  the  husband  of  the  plaintiff,  for 
her  benefit,  on  July  18,  1870. 

At  the  date  of  the  policy  Dr.  Butler  had  been  a 
physician  residing  and  practicing  in  Philadelphia,  and 
the  editor,  proprietor,  and  publisher  of  a  .periodical 
known  as  the  Medical  and  Surgical  Reporter^  and  had 
inserted  advertisements  and  made  medical  examina- 
tions for  the  defendant  prior  to  the  date  of  the  policy, 
and  published  editorials  in  its  favor. 

It  was  agreed  between  the  parties  that  the  defend- 
ant should  issue  two  policies  of  insurance  upon  Dr. 
Butler's  life  for  $2,000  and  $3,000 ;  that  the  premiums 
upon  the  $2, 000  poUcy-^he  one  in  suit — should  be  paid  in 
cash  at  the  end  of  the  year,  with  intimations  that  the  de- 
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fendant  would  need  Dr.  Butler's  services  as  medical 
examiner,  and  that  he  might  pay  the  premiums  on  the 
$3,000  policy  in  that  way.  Both  policies  were  sent  to 
Dr.  Butler,  countersigned  and  in  force,  and  his  prom- 
issory note  for  $57.14,  due  July  18,  1871,  was  taken  for 
the  premiums  upon  the  $2,000  for  the  first  year,  and  his 
due-bill  for  $80.37,  payable  in  advertising,  was  taken 
for  the  premiums  for  the  same  period  upon  the  $3,000 
policy. . 

Dr.  Butler  inserted  advertisements  for  defendant 
for  the  first  year  on  both  policies,  and  sent  in  a  bill  for 
§135,  being  $2.51  less  than  the  aggregate  of  the  premi- 
ums, and  on  September  28,  1871,  defendant  returned 
the  note  and  due-bill  to  Dr.  Butler,  and  charged  the  ' 

balance  of  $2.51  in  its  favor  against  him  in  the  second  ! 

yeaf.  At  the  same  time  defendant  sent  to  him  renewal 
receipts  for  the  second  year  of  both  policies,  and  wrote 
to  him  that  the  premiums,  amounting  to  $130,  were  i 

charged  to  him.  Dr.  Butler  inserted  advertisements 
for  the  defendant  during  the  second  insurance  year ; 
and  in  July,  1872,  he  sent  to  defendant  his  check  for 
$66.15,  payable  to  defendant  or  order,  being  the  semi- 
annual premiums  on  the  two  policies  for  the  first  half 
of  the  third  year.  This  check  was  received  with  the 
notices  prior  to  July  18,  1872,  and  collected  by  the  de- 
fendant, who  applied  it  upon  a  balance  they  claimed  to 
be  due  on  his  account  for  the  second  insurance  year. 
The  prenuums  were  duly  tendered  to  defendant  for  the 
second  half  of  the  third  insurance  year,  and  for  the  first 
half  of  the  fourth  year,  during  which  last  named  period 
Dr.  Butler  died. 

A  verdict  was  rendered  for  the  plaintiff  by  direc- 
tion of  the  court  for  $2,124.16,  with  directions  that  the 
exceptions  should  be  heard  in  the  first  instance  at  gen- 
eral term. 

P.  H.  VernoUy  attorney,  and  of  counsel,  for  plain- 
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tiflF,  among  other  things,  urged : — I.  The  right  and 
power  of  insurers  to  make  agreements  changing  the 
terms  and  conditions  of  their  policies,  or  waiving  com- 
pliance therewith,  have  been  fully  established  by  a 
long  line  of  decisions,  and  "is  not  a  disputable  propo- 
sition" (Trustees  of  First  Bap.  Church  v.  Brooklyn 
Fire  Ins.  Co.,  19  iV.  Y.  305  ;  Boehen  v,  William sburgh 
City  Fire  Ins.  Co.,  35  Id,  131  ;  Bodine  v.  Exchange  F. 
Ins.  Co.,  51  Id.  117-122  ;  Kolgers  v.  Guardian  Life 
Ins.  Co.,  10  Abb.  Pr.  [If.  S.]  176 ;  O'Reilly  v.  Guardian 
M.  Life  Ins.  Co.,  1  Iliin,  460 ;  Heaton  v.  Manhattan 
F.  Ins.  Co.,  7  H.  I.  502  ;  Sheldon  v.  Conn.  Mut.  Life 
Ins.  Co.,  25  Conn.  207-218). 

II.  '*  Fraud  is  not  to  be  inferred,  but  must  be 
proved,  and  will  not  be  allowed  to  be  made  out  from 
mere  conjecture,  or  loose  inference  from  ambiguous  and 
inconclusive  circumstances,  which  are  as  consistent 
with  honesty  as  with  falsehood"  (Sullivan  v.  War- 
ren, 28  How.  Pr.  188-192 ;  Henry  v.  Henry,  8  Barb. 
688). 

III.  There  is  no  allegation  of  fraud  or  unfair  deal- 
ings contained  in  defendant's  answer,  and  no  issue 
involving  fraud  exists  in  the  case.  Fraud  must  be 
pleaded  (Faure  v.  Martin,  7  i\r.  Y.  210). 

IV.  The  defendant  having  charged  the  second  year's 
premiums  to  Dr.  Butler,  and  notified  him  thereof,  and 
sent  him  a  renewal  receipt,  and  he  having  acquiesced 
in  the  charge,  and  retained  the  renewal  receipt.  Dr. 
Butler  became  liable  to  pay  such  premium,  and  the 
policy  was  continued  in  force,  and  even  if  the  pre- 
miums were  never  actually  paid  by  advertising,  or 
otherwise,  the  defendant  could  not  forfeit  the  policy, 
but  has  only  a  claim  for  the  amount  unpaid  against  Dr. 
Butler's  estate  (Sheldon  v.  Atlantic  F.  &  M.  Ins.  Co., 
26  If^.  Y.  461-466 ;  Miller  v.  Brooklyn  Life  Ins.  Co.,  12 

Wall.  285 ;  Mutual  Benefit  Life  Ins.  Co.  v.  French,  2 
Cm.  Superior  Ct.  321). 
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V.  Where  mutual  accounts  are  kept,  charging  a 
premium  to  the  account  of  the  insured  is  equivalent  to 
payment  (Marsh  v.  Northwestern  N.  Ins.  Co.,  3  Biss. 
851 ;  Prince  of  Wales  L.  &  K  A.  Co.  v.  Harding,  M.  & 
B.  183,  211,  223). 

VI.  The  check  for  $66. 15,  sent  by  Dr.  Butler  on  July 
12, 1872,  and  accepted  and  collected  by  defendant,  paid 
the  first  semi-annual  premium  for  the  third  year  of  the 
policy ;  and  such  acceptance  and  collection  waived  any 
previous  default,  and  continued  the  i)olicy  in  force  to 
January  18,  1873  (Carroll  v.  Charter  Oak  Ins.  Co.,  38 
Barb.  402 ;  2  Am.  Leading  Gases ,  626 ;  Frost  v.  Sara- 
toga M.  Ins.  Co.,  6  Den.  154 ;  Viall  i?.  Gtenesee  M.  Ins. 
Co.,  19  Barb.  440 ;  Bovier  v.  Connecticut  life  Ins.  Co., 
23  Conn.  244). 

VII.  The  defendant  had  no  right  to  apply  Dr.  But- 
ler' s  check  to  any  purpose  except  that  for  which  it  was 
sent;  but  if  unwilling  to  accept  it  for  such  purpose 
should  have  returned  it  at  once. 

''The  rule  is  that  the  i)arty  paying  has  power  to 
make  the  application  at  the  time  of  payment,  which  he 
may  do,  either  by  express  words,  or  a  conduct  indica- 
tive of  his  intention"  {SmitKs  Mer.  Law^  8  Eng.  Ed. 
638 ;  Simson  v.  Ingham,  2  B.  &  G.  66 ;  Stone  v.  Sey- 
mour, 15  Wend.  19,  23 ;  Patty  v.  Milne,  16  Id.  557 ; 
affiimed,  22  Id.  558 ;  Hall  v.  Montrose,  2  Hall,  185. 

VIII.  But  even  if  defendant  had  a  right  to  divert 
the  check  sent  to  pay  the  premium  for  the  first  half  of 
the  third  insurance  year,  the  check  was  effective  as  a 
tender  of  that  premium,  and  its  application  upon  the 
account  for  the  second  year,  admitted  that  the  policy 
was  in  force  during  that  year  (for  if  not  in  force,  there 
was  nothing  due  for  premiums),  and  was  a  continuing 
waiver  of  any  existing  default  (Washoe  Tool  Manufac- 
turing Co.  V.  Hibemia  Fire  Ins.  Co.  of  Ohio,  14  Supreme 
Ct.  75 ;  affirmed  by  court  of  appeals,  N.  T.  Weekly 
Dig.  vol.  3,  p.  3). 
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This  case  decides  that  a  waiver  for  an  indefinite  time 
cannot  be  terminated  even  by  unheeded  *  demands  for 
payment,  but  only  by  notice  that  unless  payment  is 
made  at  a  given  time  the  policy  wiU  be  void  or  can- 
celed ;  and  no  such  notice  was  given  in  the  case  of  the 
Butler  policy. 

IX.  Forfeitures  are  not  favored,  but  are  odious  in 
law. 

"Forfeitures  are  only  enforced  where  it  is  clearly 
shown  that  they  were  meant  by  the  actual  agreement 
of  the  parties"  (Worden  v.  Guardian  Mut.  Life  Ins. 
Co.,  39  Superior  GL  317-328,  opinion  by  Curtis,  J.). 

''Forfeitures  are  not  favored,  especially  where  de- 
lay can  be  compensated  for  in  money"  (Mut.  Benefit 
Life  Ins.  Co.  n.  French,  2  Cin.  Superior  GL  327). 

"  Forfeitures  are  enforced  only  where  there  is  the 
clearest  evidence  that  that  was  meant  by  the  stipula- 
tion of  the  parties"  (Helme  t\  Philadelphia  Life  Ins. 
Co.,  61  Pa.  SL  107). 

X.  A  clause  in  a  policy  of  insurance,  forfeiting  the 
same  for  the  non-payment  of  premiums,  refers  only  to 
premiums  becoming  due  at  the  times  stated  in  the 
policy,  and,  if  different  times  of  payment  are  agreed 
upon  outside  of  the  policy,  the  clause  of  forfeiture  con- 
tained therein  does  not  apply  (N.  E.  Mut.  life  Ins.  Co. 
V.  Hasbrook,  32  Ind,  447;  McAllister  z?.  N.  E.  Mut. 
Life  Ins.,  101  Mass.  558). 

XI.  If  the  defendant  by  its  course  of  dealing  with 
Dr.  Butler  led  him  to  believe  that  payment  of  pre- 
miums would  not  be  required  at  the  times  stated  in  the 
policy,  it  is  estopped  from  claiming  a  violation  of  the 
conditions  of  the  policy  in  that  regard  (Helme  v. 
Philadelphia  Life  Ins.  Co.,  61  Pa.  St.  107;  Thompson 
??.  St.  Louis  Mut.  Life  Ins.  Co.,  2  Ins.  Law  J.  422 ; 
Heaton  v.  Manhattan  Fire  Ins.  Co.,  7  R.  L  502 ;  Meyer 
®.  Knickerbocker  Life  Ins.  Co.,  51  How.  Pr.  263). 

XII.  The  defendant's  second  exception,  relating  to 
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the  exclusion  of  testimony  concerning  its  cancellation 
of  the  policy,  in  December,  1872,  and  concerning  its 
practice,  with  reference  to  the  actual  entry  of  the  can- 
cellation, is  untenable. 

George  Bl/ss,  attorney,  and  of  counsel  for  defen- 
dant, among  other  things  urged: — I.  The  premiums 
were  never  in  fact  paid,  either  in  money  or  advertising. 

II.  There  was  no  credit  given  or  waiver  which  op- 
erated to  excuse  the  defaults  and  leave  the  policy  in 
force  at  the  time  of  the  death,  because  by  Dr.  Butler's 
own  avowal  to  Lambert,  he  procured  the  receipt  to  be 
sent  him  by  an  agreement  to  send  the  money  as  soon  as 
he  got  them,  i.e.^  on  delivery,  and  because  a  waiver  of 
condition  of  prompt  payment  was  beyond  the  power  of 
the  persons  who  are  alleged  to  have  made  the  waiver, 
and  that  want  of  power  was  known  to  Dr.  Butler, 
though  this  was  not  necessary  (Van  Allen  v.  Farmers' 
Joint  Stock  Insurance  Co.,  Court  of  Appeals,  6  Ins. 
Law  J.  October y  1876,  729,  732 ;  Mersereau  v.  Phoenix 
Mut.  Life  Ins.  Co.,  Ct  of  Appeals,  May  30, 1870,  6  Ins. 
Law  J,  October,  1876,  765  ;  Blossom  v.  Lycoming  Fire 
Ins.  Co.,  Ct.  of  Appeals,  5  Ins.  Law  J.  April,  1876, 
302  ;  Bush  v.  Westchester  Fire  Ins.  Co.,  63  N.  Y.  531). 

The  same  objection  of  a  want'6f  power  applies  to  all 
subsequent  acts  which  may  be  alleged  to  constitute  a 
waiver  of  the  condition  as  to  payment, — such  as  the 
sending  of  the  notices  in  January,  1872, — though  that 
was  obviously  an  inadvertence. 

III.  The  letter,  May  8,  1872,  from  Butler,  bases  a 
claim  upon  the  possession'  of  the  receipts.  If  up  to 
that  time  it  could  be  held  that  there  was  a  binding 
recognition  of  the  policies  as  in  force,  and  a  giving  of 
credit  for  the  premiums,  this  was  surely  terminated  by 
Mr.  Keyes'  letter  of  May  10, 1872,  and  the  statement  of 
account  inclosed  in  it,  that  showed  a  balance  due  the 
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company  of  $132.62,  and  called  for  payment,  which  was 
not  made. 

That  being  the  condition  of  matters,  in  July,  1872, 
Dr.  Butler  sent  his  check  for  $66.15.  Even  if  we  con- 
cede that  he  intended  it  to  apply  in  payment  of  the 
premiums  to  become  due  on  July  18,  he  did  not  say 
so,  and  the  company  were  not  bound  to  so  apply  it. 
They  had  notified  him  that  he  owed  them  money  be- 
fore that — an  assertion  which  is  now  shown  to  be  true 
beyond  question.  They  could  refuse  to  receive  his 
money  entirely,  or  receive  it  and  apply  it  on  the  over- 
due balance ;  certainly  if,  in  the  latter  case,  they  noti- 
fied him  of  their  action.  This  they  did  by  letter  of 
July  15,  1872,  three  days  before  the  maturity  of  the 
first  of  the  premiums,  to  which  it  is  now  alleged  it 
should  be  applied,  and  from  that  application  he  nev.er 
dissented  until  November  following. 

It  seemed  at  the  trial  to  be  claimed  that  the  action 
in  so  receiving  and  crediting  the  money  received  was 
to  be  regarded  as  a  waiver  and  a  conclusive  recognition 
that  the  policy  was  then  in  force.  But  the  company' s 
act — if  it  was  the  act  of  the  company — must  be  taken 
as  a  whole.  You  cannot  say  the  receiving  the  money 
was  a  recognition  of  a  valid  policy,  but  the  applica- 
tion of  the  money  was  unauthorized.  That  would  be 
like  taking  half  of  an  admission  (Insurance  Co.  v. 
Newton,  22  Wall.  32).  You  must  take  it  all  together. 
So  regarded,  it  was  at  most  an  expression  of  the  will- 
ingness of  the  company  to  treat  the  policy  as  in  force 
provided  the  overdue  premiums  were  paid. 

IV.  When  the  fraud  practiced  upon  the  company  in 
the  matter  of  the  advertising  bill  was  discovered  by  them 
they  had  a  right  to  revoke  all  their  action  based  there- 
on and  to  be  put  back  in  the  same  position  they  were 
before  they  were  misled  by  such  fraud.  This  included 
a  right  to  declare  the  policy  forfeited  for  non-payment 
of  premiums.    Even  if  it  is  conceded  that  under  or- 
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dinary  circumstances  the  company  could  not,  after  it 
had  once  given  credit  for  a  premium,  thereafter  declare 
the  policy  forfeited  for  non-payment  of  that  premium, 
still  this  has  no  application  to  a  case  where  the  credit 
is  obtained  by  a  false  and  fraudulent  representation, 
as  we  claim  w^s  made  to  us  by  the  presentation  of  the 
bill  for  advertising  which  had  not  been  done.  U  it  is 
denied  that  the  act  was  fraudulent,  then  we  say  the 
denial  of  our  request  to  go  to  the  jury  on  that  ground 
was  error.  Here  we  exercised  our  right  to  declare  the  i)ol- 
icy  forfeited,  when  in  January,  1873,  we  refused  to  re- 
'  ceive  the  premium  tendered  for  the  next  six  months, 
notifying  his  agent  who  made  the  tender  that  we 
had  been  deceived  by  Dr.  Butler.  Mr.  Rollins  ex- 
pressly tendered  only  for  the  premium  then  about  be- 
coming due.  But  we  do  not  admit  that  if  a  temporary 
credit  is  given  for  the  payment  of  a  premium,  thereby 
all  right  of  forfeiture  for  that  premium  is  forever 
gone.  We  say  that  the  company  must  still  have  the 
right  to  insist  upon  the  forfeiture  after  reasonable 
notice  to  pay  up  is  given,  and  that  in  this  case  such 
notice  was  given. 

By  the  Court. — Speir,  J. — As  to  the  question  of 
the  payment  of  the  premiums  for  the  second  insurance 
year  the  evidence  is  conclusive  that  a  receipt  for  the 
annual  premium  of  $52,  on  the  policy  for  $2000,  was 
sent  to  Dr.  Butler  by  defendant  with  a  statement  that 
they  were  charged  to  him.  The  first  semi-annual  pre- 
mium of  the  third  years'  insurance  was  paid  to  defend- 
ant together  with  the  premium  on  a  $3000  policy,  by 
Dr.  Butlers  check  for  $66.15.  These  are  the  facts 
relating  to  the  payment  of  the  premiums  involved  in 
the  issue  by  the  pleadings.  The  second  semi-annual 
premium  of  the  third  insurance  year,  and  the  first  semi- 
annual premium  of  the  fourth  insurance  year,  during 
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wMcli  Dr.  Butler  died,  were  duly  tendered  to  the 
defendaut. 

The  first  question  of  law  in  the  case  is — ^Did  Dr. 
Butler  become  liable  to  pay  such  premium,  and  was 
the  policy  continued  in  force  by  the  delivery  of  the 
renewal  receipts  for  the  second  year,  accompanied  with 
the  statement  by  the  defendant  that  they  were  charged 
to  him? 

There  can  be  no  question  where  mutual  accounts 
are  kept  between  the  parties,  that  charging  a  premium 
to  the  account  of  the  insured,  is  equivalent  to  pay- 
ment. It  is  to  be  remembered  in  this  case,  the  busi- 
ness was  transacted  between  the  insured  and  the  act- 
ing oflScers  of  the  company,  and  not  by  its  agents.  The 
defendant's  president,  Dr.  Lambert,  testified  that  Dr. 
Butler  told  him  he  had  asked  the  company' s  secretary 
to  send  him  the  receipts,  telling  him  that  he  would 
send  the  money,  and  thereupon  Lambert  told  Dr. 
Butler  that  by  the  provisions  of  the  policy  the  receipts 
would  not  be  good  for  anything  until  he  had  paid,  and 
that  they  were  good  for  nothing.  It  is  evident  that 
the  defendant  did  not  cancel  the  insurance,  but  consid- 
ered the  policy  still  in  force  and  the  credit  still  con- 
tinuing for  three  months  after  the  alleged  conversation. 
In  January,  1872,  it  sent  prematurely  to  Dr.  Butler  a 
notice  of  premium  to  become  due  on  the  18th  of  that 
month.  The  defendant' s  secretary  wrote  to  him  May 
10,  1872,  that  the  sending  the  notice  in  January  was 
''of  course  an  inadvertence,"  and  he  enclosed  a  state- 
ment  of  account^  and  proposed  that  thereafter  wken  Dr. 
Butler  took  defendant's  receipts  for  premiums,  he 
should  give  "at  the  same  time  a  due-bill,  and  then 
each  side  has  evidence  of  the  settlement  up  to  a  given 
date."  The  defendant's  secretary  wrote  to  him  on 
July  15,  1872,  that  his  check  for  $66.15  had  been 
credited  to  Ms  account.  The  defendant  also  wrote 
to  Butler  on  September  25,  1871,  that  he  was  charged 
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on  the  second  year  with  $2.51,  the  balance  against 
him  on  the  settlement  for  the  lirst  year.  The  facts 
conclusively  show  that  the  defendant  did  keep  an 
account  with  Dr.  Butler  during  the  second  insur- 
ance year,  and  did  continue  to  give  him  credit.  The 
premium  was  paid  when  the  receipts  were  given 
(Prince  of  Wales,  &c.  Co.  v.  Harding,  Ellis  &  Bl.  Q.  B, 
181). 

The  second  question  is — Did  the  acceptance  of  Dr. 
Butler's  check  for  $66.15,  sent  July  12, 1872,  enclosed 
with  a  notice  of  premium  falling  due  on  July  18,  1872, 
and  its  collection  by  defendant,  waive  any  previous 
default,  and  continue  the  policy  in  force  to  January 
18,  1873  ? 

The  company  wrote  to  him  that  his  check  had  been 
received  and  credited  to  his  account,  and  that  it  was 
not  sufficient  to  balance  his  indebtedness  on  the  last 
year's  premiums,  and  requested  a  remiltance.  Dr. 
Butler  had  paid  the  second  year's  premiums  by  the 
insertion  of  advertisements,  and  he  held  the  defendant's 
receipts  therefor ;  and  in  May,  1872,  he  wrote  its  sec- 
retary that  notices  had  been  erroneously  sent  in  Janu- 
ary, for  payments  to  fall  due  that  month.  The  defend- 
ant's secretary  replied  that  the  sending  of  notice  in 
January  was  of  course  an  inadvertence.  Moreover,  Dr. 
Butler  had  specified  the  purpose  for  which  the  check 
was  sent.  The  rule  is,  that  the  party  paying  has  the 
right  to  make  the  application  at  the  time  of  payment, 
which  he  may  do  either  by  words  or  by  conduct  indi- 
cating his  intention  (Stone  ^?.  Seymour,  15  Wend.  19  ; 
Simpson  v.  Jughan,  2  Barn.  &  Cress,  65). 

The  defendant's  fifth  exception  was  to  the  denial  of 
its  request  to  go  to  the  jury  upon  the  ground  of  fraud 
alleged  to  have  been  practiced  by  Dr.  Butler  in  render- 
ing bills  for  advertisements  which  were  not  inserted. 

From  an  examination  of  all  the  evidence  it  is  appar- 
ent that  the  alleged  fraud  was  merely  a  mistake,  to 
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which  Dr.  Butler  called  defendant's  attention  as  soon 
as  discovered  and  from  which  no  injury  resulted. 
There  is  no  alleviation  in  the  answer  that  there  was 
any  fraud  in  the  bills  presented  for  payment  for  the 
insertion  of  advertisements  in  the  ''  Reporter^''  at  the 
time  of  settlement  and  the  delivery  of  the  renewal 
receipts,  though  the  facts  at  the  time  must  have 
been  well  known. 

The  defendant's  second  exception  relates  to  the 
exclusion  of  testimony  concerning  its  cancellation  of 
the  policy  in  December,  1872,  and  what  its  practice 
was  with  reference  to  the  actual  entry  of  the  cancella- 
tion. There  was  no  evidence  or  offer  of  evidence  to 
show  that  Dr.  Butler  or  the  plaintiff  had  any  knowl- 
edge or  intimation  of  the  cancellation  or  of  defendant's 
practice.  No  valid  cancellation  of.  a  policy  can  be 
made  during  a  period  covered  by  a  paid  or  tendered 
premium,  or  during  the  term  of  a  credit  which  has  not 
been  terminated  by  a  legal  demand  of  payment  and 
notice  that  default  will  be  followed  by  forfeiture. 

The  plaintiff  must  have  judgment  upon  the  verdict 
in  accordance  with  plaintiff's  motion. 

CcTRTis,  Ch.  J.,  concurred. 


PHILIP  A.  MADAN,  Plaintiff  and  Respondent, 
n.  ROBERT  SHERRARD,  Jr.,  President  of 
THE  New  York  Transfer  Co.,  Defendant 
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1.  Limiting  their  liability  by  clauses  of  agreement  inserted  in  in- 
struments delivered  by  them  on  the  receipt  of  goods  for  carriage. 
1.  Effect  of  instrument  as  limiting  liability. 
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1.  Test  of. 
1.  The  cha&actbr  in  which  n  was  received  is. 
(a.)  If  received  and  taken  by  the  party  delivering  the 
goods  for  carriage  as  a  contract  between  him  and  the 
carrier,   the  clauses  of  limitation  will  be  bindijig ; 
otherwise  not. 
8.  Presumption  as  to  the  character  is  which  the 
iKSTRXTMEirr  is  received  arising  from  its  nature. 

1.  BUls  of  lading  and  other  eommereial  insirumenis. 
Persons  receiving  them  are  conclusively  pretumed  to 
know  that  they  contain  the  terms  on  which  the 
property  is  to  be  carried,  and  to  have  assented 
thereto  (62  N.  T.  179). 

BUT, 

2.  Where  the  "business  of  the  carrier  u  the  carriage  of  the 
luggage  of  travellers  from  railroads^  steamboats^  de,,  to 
their  residences^  or  to  other  raUroads,  steamboats^  dx.y 
and  he  employs  agents  to  go  on  trains  of  cars,  and 
steamboats,  &c.,  and  solicit  from  the  passengers 
such  carriage,  and  such  agent,  on  receiving  the  lug- 
gage, or  the  railroad  or  steamboat  check  therefor, 
gives  to  the  passenger  a  printed  slip,  after  having 
written  thereon  a  description  of  the  luggage  by  the 
number  of  the  check  received,  or  otherwise,  there  is 
no  such  conclusive  presumption ;  and  the  question  as 
to  the  character  in  which  the  paper  was  received  is 
to  be  determined  by  the  surrounding  circumstances. 

(.a.)  Domestic  bill  of  lading. 
The  placing  of  these  words  on  the  paper  does 
not  alter  the  rule. 
n.  APPLICATION  OF  PRINCIPLES. 
The  plaintiff  (Madan)  was  in  a  car  coming  to  the  city  of  New  York. 
Defendant's  agent  came  into  the  car  asking  for  baggage.     Plain- 
tiff beckoned  to  him ;  he  came  to  plaintiff,  took  his  railroad  check 
for  his  trunk,  asked  his  address,  wrote  the  number  of  the  check 
and  the  address  on  the  paper,  which  it  is  now  claimed  consti- 
tuted a  contract  of  limitation,  handed  it  to  plaintiff,  and  passed 
on.     This  is  all  that  occured.     There  was  evidence  that  the  light 
in  the  car  was  so  poor  and  dim  as  to  render  it  impossible  to  read. 
The  agent  wrote  the  number  and  address  by  the  aid  of  a  lantern 
which  he  carried  on  his  arm.     Plaintiff  did  not  read  or  know  the 
contents  of  the  paper,  except  the  number  of  the  check  and  the 
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address.  He  did  not  try  to  read  it,  but  immediately  folded  it  np 
and  put  it  in  his  pocket.  There  was  evidence  that  plaintiff  had 
before  received  from  baggage  carriers  receipts  for  baggage 
intrusted  by  him  to  them,  but  no  evidence  that  he  had  ever  read 
.  them  or  knew  their  contents.  It  was  also  in  proof  that  he  had 
sent  merchandise  and  freight  by  carriers,  in  which  cases  he  read 
the  receipts.  Plaintiff  testified  that  he  knew  thcpaper  related 
to  the  carriage  of  his  baggage,  and  that  it  was  the  only  hold  he 
had  on  the  company. 

Held 

1.  A  charge,  that  if  under  all  the  c  jcmnstances  the  jury  be- 
lieved plaintiff  knew  that  the  agent  proffered  the  paper  as  a 
contract,  and  accepted  it  as  such,  he  is  bound  by  it,  no 
matter  whether  he  knew  the  contents  or  not,  and  his  recov- 
ery must  be  limited  to  $100,  but  if  they  thought  that  plain- 
tiff did  not  know  that  the  paper  was  meant  to  be  a  contract 
and  had  no  reason  to  believe  so  and  could  not  have  read  it, 
then  he  was  entitled  to  recover  the  value  of  the  goods  lost; — 

Contained  no  error  calling  for  a  reversal. 

2.  That  a  refusal  to  charge,  that  if  plaintiff  did  not  attempt  to 
read  or  examine  or  think  of  reading  or  examining  the  paper, 
the  absence  of  light  in  the  car  was  immaterial. 

Was  no  error. 
8.  That  refusal  to  charge  in  terms,  *'  that  if  there  were  sufficient 
facts  about  the  delivery  of  the  paper  under  the  circum- 
stances of  the  case  to  challenge  plaintiff^s  attention  as  a  man 
of 'Ordinary  discretion  in  yiew  of  the  mode  of  doing  business 
with  which  he  was  familiar,  that  it  related  to  a  portion  of 
defendant's  duty  with  respect  to  his  baggage,  then  he  is 
bound ; " 

Did  not  under  the  evidence  in  the  case  constitute  error. 
4.  That  the  judgment  entered  upon  a  verdict  for  the  value  of 
the  property  should  be  affirmed. 

Before  Curtis,  Ch.  J.,  and  Speie,  J. 

Decided  May  8,  1877. 

The  plaintiflf  sues  the  defendant  as  a  common  car- 
rier for  the  value  of  a  trunk  and  contents,  upon  the 
ground  that  the  same  was  lost  by  defendant's  negli- 
gence. The  answer  admits  that  the  defendant  is  a  car- 
rier for  hire,  but  alleges  an  agreement  limiting  the 
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liability  of  the  defendant  in  case  of  loss  to  f  100,  unless 
specially  agreed  for.  That  no  such  extra  risk  was 
agreed  or  paid  for. 

The  appellant's  agent  gave  to  the  respondent,  while 
he  was  traveling  on  the  New  York  and  New  Haven 
Railroad,  a  receipt  or  check  for  the  trunk,  to  deliver 
the  same  at  No.  47  West  Forty-seventh  street,  N.  Y., 
and  took  his  brass  check  therefor.  It  was  about  10 
o'clock  in  the  evening  of  September  1.  The  agent 
was  passing  through  the  car  in  which,  the  respondent 
was  seated,  asking  for  baggage;  the  respondent 
beckoned  to  him,  he  came  to  the  respondent  and 
asked  his  address,  took  the  railroad  check  for  the 
trunk,  and  wrote  the  number  of  such  check  and  res- 
pondent's address  on  the  receipt,  by  the  light  of  the 
lantern  he  had  on  his  arm,  and  passed  on.  Nothing 
was  said  about  the  contents  of  the  receipt,  and  no 
remarks  made  except,  to  ask  where  the  trunk  was  to  be 
delivered.  The  respondent  did  not  •  read  or  know  the 
contents  of  the  receipt,  except  the  number  of  the  brass 
check  and  the  place  where  the  trunk  was  to  be  deliv- 
ered. It  was  never  delivered.  When  the  plaintiflf 
received  the  receipt  he  immtdiately  folded  it  up  and 
put  it  in  his  pocket,  and  did  not  try  to  read  it. 

There  was  evidence  that  the  light  in  the  car  was  so 
poor  and  dim  as  to  render  it  impossible  to  read.  There 
was  also  evidence  that  plaintiflf  had  before  received 
from  baggage  carriers  receipts  for  baggage  entrusted 
by  him  to  them,  but  no  evidence  that  he  had  ever  read 
them  or  knew  their  contents.  It  was  also  in  proof 
that  he  had  sent  merchandise  or  freight  by  carriers, 
in  which  cases  he  read  the  receipts.  Plaintiff  testified 
that  he  knew  the  paper  related  to  the  carriage  of  his 
baggage,  and  that  it  was  the  only  hold  he  had  on  the 
company. 

The  paper  given  to  the  plaintiff  was  as  follows : 
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After  the  close  of  the  evidence  on  both  si^es  defend- 
ant' s  counsel  moved  that  the  court  direct  a  verdict  for 
the  plaintiff  for  $100 ;  which  motion  was  refused  and 
exception  taken. 

He  also  requested  the  court  to  instruct  the  jury  as 
matter  of  law  that  the  delivery  of  this  receipt  to  the 
shipper  at  the  time  of  the  receipt  of  the  property,  con- 
stituted a  contract  under  the  circumstances  of  this 
case,  and  the  plaintiff  is  limited  in  his  recovery  to 
$100  as  the  value  of  the  property  ;  which  was  refused 
and  exception  taken. 

The  court  thereupon  charged  the  jury  in  substance : 

"If  Mr.  Madan  received  the  paper  as  a  contract, 
then  he  can  only  recover  $100 ;  and  it.  is  within  your 
province,  if  you  think  it  necessary  to  compensate  him 
further,  to  add  seven  per  cent,  interest  on  •  that  $100, 
from  the  jfirst  day  of  September,  1873. 

"On  the  other  hand,  if  you  think  that  Mr.  Madan 
did  not  know  that  that  was  meant  to  be  a  contract,  and 
had  no  reason  to  believe  so,  and  could  not  have  read 
it,  then  he  is  entitled  to  recover  the  value  of  the  goods 
he  lost." 

Defendant's  counsel  asked  the  court  to  charge  the 
jury  "That  if  there  were  sufficient  facts  about  the  deliv- 
ery of  this  paper  under  the  circumstances  of  the  case, 
to  challenge  his  attention  as  a  man  of  ordinary  discre- 
tion, in  view  of  the  mode  of  doing  business  with  which 
he  was  familiar,  that  it  related  to  or  pertained  to 
defendant's  duty,  with  respect  to  the  baggage,  that 
then  he  is  bound." 

Thereupon  the  the  court  thus  instructed  the  jury : 
"  I  cannot  charge  you  in  that  way.  I  can  charge  no 
further  than  this ;  that  if  from  aU  the  circumstances 
of  the  case  the  jury  believe  Mr.  Madan  knew  that 
Bishop  proffered  that  as  a  contract,  and  he  accepted  it 
as  such,  he  is  bound  by  it,  no  matter  whether  he  knew 
the  contents  or  not." 
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Defendants'  counsel  then  asked  the  court  to  charge 
the  jury  "That  if  the  plaintiff  did  not  attempt  to  read 
or  examine,  or  think  of  reading  or  examining  the  paper 
Exhibit  A,  the  absence  of  light  in  the  car  was  imma- 
teriaL" 

The  court  refused  so  to  charge.  The  defendant' s 
counsel  duly  excepted  to  each  of  the  refusals  of  said 
justice  to  charge  as  above  requested. 

The  jury  rendered  a  verdict  for  plaintiff  for 
$414.25. 

From  the  judgment  entered  on  the  verdict,  defend- 
ant appealed  to  the  general  term. 

Lulse  A.  Lockwood^  attorney,  and  of  counsel,  for 
appellant,  among  other  things,  urged  : — 

I.  The  law  is  well  settled  that,  in  the  absence  of 
fraud  or  imposition,  the  receipt  delivered  by  the  agent 
of  defendant  to  the  person  shipping  the  package,  must 
be  held  to  be  the  contract  between  the  parties  (CoUen- 
dar  V.  Dinsmore,  55  N.  T.  300  ;  Magnin  v.  Same,  66  Id, 
168 ;  Eirkland  v.  Same,  62  Id.  171).  It  is  not  pretended 
that  there  was  any  fraud  or  imposition  in  this  case. 

n.  1st.  The  learned  judge  erred  in  refusing  to 
charge,  as  first  requested  after  the  close  of  his 
charge.  2nd.  The  learned  judge  erred  in  refusing  to 
charge,  as  secondly  requested  after  the  close  of  his 
charge,  because  the  evidence  showed  that  the  plaintiff 
neither  tried  to  read  the  contract,  nor  did  it  occur  to 
him  to  read  it.  What  possible  effect  could  the  state  of 
the  light  in  the  car  have  had  ?  Undoubtedly  the  evi- 
dence, as  to  light,  was  suggested  by  the  case  of  Blossom 
V.  Dodd  (43  JV.  Y.  264).  Particular  attention  is  re- 
quested to  the  form  and  appearance  of  the  paper  relied 
upon  by  the  defendant,  in  that  case,  which  was  thought 
of  so  great  importance  a^  to  require  its  exact  reproduc- 
tion at  page  265.  That  case  turns  upon  the  character 
and  appearance  of  the  paper  itself.    The  court  says, 
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however,  ''The  delivery  and  a<5ceptance  of  a  paper  con- 
taining the  contract,  may  be  binding  though  not  read, 
provided  the  business  is  of  such  a  nature,  and  the  de- 
livery is  under  such  circumstances,  as  to  raise  the 
presumption  that  the  person  receiving  it  knows  that  it 
is  a  contract  containing  the  terms  and  conditions  upon 
which  the  proi)erty  is  received  to  be  carried,''  and  cites 
with  approval  the  opinion  of  the  court  in  Grace  «. 
Adams  {100 Mass.  560).  "It  is  not  claimed  that  he 
did  not  know,  when  he  took  it,  that  it  was  a  shipping 
contract  or  bill  of  lading."  So  in  Van  Toll  v.  The  S. 
E.  R.  Co.  (104  JSng.  Com.  Law  R.  75),  the  same  prin- 
ciple was  decided.  Miller,  J.,  said,  "  Assuming  that 
the  plaintiff  did  not  read  the  terms  of  the  condition,  it 
is  evident  she  knew  they  were  there."  The  bill  of 
lading  in  this  case.  Exhibit  A,  is  inserted  that  the 
court  may  see  that  it  is  not  a  "card  or  check"  for 
baggage  calculated  "  to  repel  the  idea  of  a  contract,  but 
to  invite  attention  to  it  as  a  contract." 

III.  The  facts  of  this  case  bring  it  directly  within  the 
principle  decided  in  Kirkland  v.  Dinsmore  (62  J}f.  T. 
176). 

I  T.  G.  Campbell^  attorney,  and  of  counsel,  for  re- 
spondent, among  other  things,  urged : — 

I.  The  fact  is,  the  car  being  dimly  lighted,  so  that 
the  plaintiff  could  not  read  the  paper  presented,  he  had 
a  right  to  infer  it  was  nothing  more  than  a  token  given 
in  exchange  for  his  check,  and  he  cannot  be  presumed 
to  know  it  contained  a  contract,  and  did  not  in  fact 
contain  any.  The  most  that  could  be  said  was  it  con- 
tained matter  by  which  the  defendant  wished  to  entrap 
the  plaintiff  with  a  contract.  If  the  defendant  meant 
to  deal  honestly,  it  should  have  informed  plaintiff  of 
the  contents  of  the  paper,  and  given  him  an  opportun- 
ity to  have  assented  to  its  terms  or  dissented.  We 
claim  as  in  the  case  of  Blossom  v.  Dodd.    First.  The 
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transaction  was  not  such  as  necessarily  charged  the 
plaintiff  with  knowledge  the  paper  contained  a  con- 
tract Second.  The  circumstances  repel  the  idea  that 
plaintiff  had  knowledge  that  the  receipt  contained  a 
contract  or  that  the  plaintiff  assented  to  its  terms. 
The  case  is  in  all  essential  particulars  like  the  case  of 
Blossom  V,  Dodd,  and  the  court  should  have  directed 
a  verdict  for  plaintiff  without  submitting  the  case  to 
the  jury,  as  there  was  no  evidence,  in  fact,  on  which 
they  could  find  for  the  defendant.  The  defense  coxdd 
not  be  maintained  without  violating  the  established 
rules  as  to  contracts,  and  without  completely  over- 
throwing the  laws  which  are  absolutely  necessary  to 
ensure  fair  dealings  on  the  part  of  common  carriers 
(Butler  7).  Heand,  2  CampbeU^  515 ;  Blossom  v. 
Dodd,  43  N.  Z.  264 ;  Prentice  v.  Decker,  49  Barb.  21 ; 
Lemuegierger  v,  Wescott,  49  Id.  283 ;  Parker  v.  The 
South  Eastern  R.  Co.,  Law  and  Equity  Reporter^  vol. 
2,  899-600).  He  also  commented  on  the  cases  of  Kirk- 
land  X.  Dinsmore,  62  N.  T.  175  ;  Hollister  v.  Nowlen, 
19  Wend.  234 ;  Dorr  v.  New  Jersey  Nav.  Co.,  11  N.  Y. 
485;  Butler  v.  Heme,  3  Campb.  414;  Prentice-  v. 
Decker,  49  Barb.  21 ;  Limburger  v.  Prescott,  49  Id. 
283  ;  Grace  i?.  Adams,  100  Mass.  660  ;  Gall  n.  S.  E.  R. 
Co.  ;  Parker  n.  South  Eastern  R.  Co.,  12  Law  and 
Equity  Reporter^  12. 

II.  The  only  real  exception  to  the  charge  arose  on 
the  request  of  defendant  to  charge  the  jury  if  the 
plaintiff  did  not  attempt  to  read  or  examine,  or  think 
of  reading  or  examining,  the  paper,  the  absence  of 
light  in  the  car  was  immaterial.  The  fact  there  was  no 
light  sufficient  to  read  was  a  fact  proper  to  be  proved 
in  the  case.  It  might  have  been  the  very  reason  why 
the  plaintiff  did  not  make  the  attempt  to  read  the 
paper.  The  court  properly  commented  on  the  subject 
in  the  charge,  and  to  charge  as  requested  would  be 
doing  the  plaintiff  injustice.     On  the  whole  case,  it  is 
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manifest  justice  has  been  done,   and  the  judgment 
should  be  affirmed. 

Speir,  J. — The  question  in  the  case  is,  was  the  re- 
ceipt, received  by  the  plaintiff,  taken  by  him  as  a  con- 
tract between  the  parties  ?  The  jury  were  charged  that 
if  he  did  not  accept  it  as  a  contract,  and  was  not  bound 
so  to  accept  it,  he  was  entitled  to  recover  the  full  value 
of  the  property,  and  if  he  received  it  as  a  contract 
between  them,  then  he  can  recover  only  the  limited 
sum  and  interest.  There  is  no  positive  evidence  that 
the  parties  directly  assented  that  the  paper  was  to  be 
taken  as  a  contract,  and  the  point  is,  do  the  facts  and 
circumstances  show  that  the  plaintiff  knew  or  should 
have  known  that  it  was  more  than  a  mere  receipt,  but 
an  implied  contract,  the  terms  of  which  he  should  have 
informed  himself. 

It  is  apparent  from  the  plaintiffs  testimony  that  he 
was  acquainted  with  the  nature  of  express  receipts, 
that  he  had  traveled  upon  railroads  and  boats,  and  re- 
ceived receipts  for  packages  and  freight,  and  that  he 
had  received  receipts  similar  to  the  one  given  him. 
This  would  show  that  he  had  or  ought  to  have  knowl- 
edge that  the  receiving  of  packages  or  freight  by 
express,  or  the  common  carrier,  must  be  in  writing. 
The  terms  for  carrying  vary  as  to  distances  to  be  car- 
ried, weight,  quality,  and  character  of  the  property  to 
be  carried.  The  business  itself  implies  an  express 
contract,  the  terms  of  which  are  to  be  ascertained.  In 
such  a  case  the  party  is  bound  to  treat  the  jjaper  as  a 
contract  when  he  takes  it,  and  must  be  assumed  to  do 
so.  But  in  the  case  of  carrying  a  tinink  from  a  railway 
station  to  one's  residence,  by  express,  and  delivering 
into  the  hands  of  an  agent  a  check  containing  the 
number,  and  receiving  a  receipt,  does  not  necessarily 
imply  terms  of  limitation  to  be  set  down  in  writing. 
It  may  be  an  implied  contract,  and  it  might  or  it  might 
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not  contain  terms  of  limitation.  In  such  a  case  a  per- 
son to  whom  the  receipt  is  delivered,  is  not  obliged,  as 
matter  of  law,  to  make  himself  acquainted  with  its 
terms,  and  bound  by  them  as  if  he  had  done  so.  This 
distinction  is  taken  and  clearly  expressed  in  a  recent 
case,  decided  in  May,  1876  (Parker  v.  The  South  East- 
em  R.  Co.,  Law  and  Equity  Reporter^  voL  12,  p.  12). 
From  the  defendant's  using  a  lantern  to  write  what  he 
did,  it  is  pretty  evident  that  the  light  in  the  car  was 
not  sufficient  to  read  by  (Blossom  7),  Dodd,  43  N.  T. 
264).  Although  this  is  not  conclusive  evidence  that 
the  plaintiff  might  not  have  read  the  paper  had  he  tried 
to  do  so,  there  was  nothing  in  the  transaction  which 
obliged  him  to  make  himself  acquainted  with  its  terms. 
There  was  not  evidence  enough  to  show  that  the  plain- 
tiff must  have  known,  or  ought  to  have  known  that  the 
receipt  contained  some  agreement  which  limited  defen- 
dant's  liability.  As  the  common  law  liability  cannot 
be  restricted  by  notice  merely,  the  question  of  knowl- 
edge was  properly  left  to  the  jury.  The  learned  judge 
in  terms  charged  if  the  plaintiff  accepted  the  receipt 
as  a  contract,  he  was  bound  by  it  whether  h«  knew  it 
or  not.  The  defendant  relies  upon  the  cases  of  Grace 
V.  Adams  (100  Mass.  660),  and  Van  Toll  v.  The  S.  R 
R.  Co.  (104  Eng,  Com.  Law^  R.  76),  to  show  that 
parties  are  bound  by  such  receipts.  In  the  first  case 
it  was  held  from  the  nature  of  the  transaction  the  party 
was  presumed  to  have  assented  to  the  terms  although 
he  had  not  read  the  paper.  In  the  other  case  there 
was  evidence  that  the  plaintiff  assented  to  the  terms. 

The  judgment  and  order  appealed  from  must  be 
affirmed,  with  costs. 

Curtis,  C.  J.,  concurring. — The  decision  in  the  tfase 
of  Blossom  V.  Dodd  (43  iV^.  T.  264),  governs  the  present 
case.  The  evidence  sustains  the  finding  of  the  jury 
that  there  was  no  contract.     In  this  case,  as  in  Blossom 
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V.  Dodd,  no  intimation  was  given  that  the  memorandum 
handed  back  (apparently  as  a  receipt  for  the  plaintiff's 
baggage),  contained  a  contract  to  limit  the  carrier's 
*  liability.  The  same  circumstances  also  exist  to  repel 
the  idea  of  a  contract.  There  is  the  same  impossibility 
to  read  in  the  dimly -lighted  car ;  and  the  printing  in 
tine  type  of  the  so-called  contract,  though  not  quite  so 
fine,  is  made  still  more  illegible  by  night  in  the  present 
case  than  in  that,  from  being  printed  in  pale  green  ink. 
The  case  of  Kirkland  v.  Dinsmore  (62  iT.  T.  179),  refers 
to  the  ruling  in  Blossom  v,  Dodd  {supra)y  and  main- 
tains the  distinction  between  a  traveler  receiving  a  card 
or  ticket  for  his  convenience,  and  protection  in  having 
his  luggage  carried  by  a  porter  from  a  railway  station 
to  his  lodgings,  and  the  transaction  of  commercial  bus- 
iness through  bills  of  lading  and  other  instruments  of 
that  character. 

No  case  holds  that  a  traveler,  receiving  a  receipt  of 
this  nature,  and  under  like  circumstances,  where  it  is 
impossible  to  read  it,  and  no  intiination  is  given  him 
of  its  embracing  a  contract,  is  bound  by  such  contract. 
Besides,  there  are  intrinsic  diflSculties  in  extending  any 
such  immunity  from  liability,  to  parties  engaged  in  the 
porterage  of  travelers'  baggage  at  night  in  large  com- 
munities. The  printing  near  the  commencement  of  the 
receipt,  the  words  "Domestic  Bill  of  Lading,''  does 
not  obviate  the-  distinction  drawn  in  the  cases  above 
referred  to,  though  possibly  so  intended. 

The  court  properly  left  the  questions  of  fact,  arising 
on  the  trial,  to  the  jury. 

I  concur  in  the  affirmance  of  the  judgment  and 
order  appealed  from.  # 


PALMER  V.  FOLEY.  865 


Statement  of  the  Case. 


FRANCIS  A.  PALMER,  Plaintiff  and  Appellant, 
V.  JOHN  FOLEY,  Defendant  and  Respondent. 

l  injunction. 

1.  order  of  reference,  under  the  underteking,  to  ascertain 
damages. 
1.  Liability  on  the  undertaking,  effect  of  question  as 

TO,  ON  THE  ORANTINO  OB  REFUSING  AN  ORDER  OF  REFER- 
ENCE. 

(a)  If  Wbe  per/^eG/y  dear  that  no  action  will  lie,  the  order 
vyiU  not  le  granted, 

(b)  If  it  be  not  perfectly  clear  that  no  action  will  lie,  the 
order  mU  le  granted. 

1.  Doubt,  what  sufficient  to  authobize  order  of 
reference. 
See  infra. 
$.  UNDERTAKING. 

1.  Right  of  actioi?  on,  ({ubstionable  when.  . 
(a)  DUeontinuance  of  the  action.  The  plaintiff  obtained  an 
order  requiring  defendant  to  show  cause  why  an  injunction 
should  not  be  granted  against  him,  and  in  the  meantime  en- 
joining defendant ;  on  this  temporary  injunction  the  under- 
taking in  question  was  given;  on  the  return  of  the  order  to 
show, cause,  the  court,  after  hearing  both  parties,  ordered 
that  the  order  to  show  cause  be  made  absolute,  and  that 
defendant  be  enjoined,  etc.  On  appeal  by  defendant  from 
this  order,  the  general  term  modified  it,  and  affirmed  it  as 
modified.  After  this,  defendant's  attorney  gave  a  consent 
for  the  discontinuance  of  the  action  without  costs.  Upon 
this  consent  plaintiff  entered  an  order  of  discontinuance 
without  costs.  Defendant's  attorney  gave  the  consent  on 
receiving  $100  for  costs. 
.  Held, 

1.  That  it  was  not  perfectly  clear,  that  there  was  no  right 

of  action  on  the  undertaking. 
3.  That  there  was  enough  doubt  on  that  point  to  authorize 
an  order  of  reference  as  to  damages. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Speir,  J  J. 

Bedded  May  8,  1877. 
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An  appeal  from  an  order  granting  a  reference  to 
ascertain  damages  upon  an  injunction.  The  injunc- 
tion was  modified,  but  not  vacated,  and  leave  was 
granted  to  plaintiff  within  ten  days  after  service  of 
supplemental  answer,  to  re-enter  an  order  dismissing 
the  complaint  on  payment  of  costs.  The  supplemental 
answer  was  served,  and  after  the  ten  days  had  expired, 
and  the  case  noticed  for  trial  and  on  the  calendar,  the 
attorneys  assented  to  the  discontinuance  of  the  action, 
and  an  order  was  entered  accordingly. 

The  plaintiff,  as  chamberlain  of  the  city,  alleged 
title  to  the  ofBce  in  his  own  deputy,  and  charged  the 
defendant  as  a  mere  intruder.  The  defendant  denied 
this  and  set  up  title  to  the  office.  A  temporary  in- 
junction was  issued  with  order  to  show  cause.  On  the 
return  of  the  order,  being  opposed  by  the  defendant, 
the  injunction  was  continued.  The  defendant  api>ealed 
to  the  general  term,  which  continued  the  injunction 
but  modified  it. 

The  question  is,  did  the  mere  consent  to  the  entry 
of  the  order  of  discontinuance  deprive  the  defendant 
of  his  right  to  damages. 

William  Meredith  Field,  for  appellant.  * 

R,  W.  Townsend,  attorney,  and  A.  H.  Dyett,  of 
counsel,  for  respondent. 

Speib,  J. — It  appears  that  the  order  to  discontinue 
the  action  was  made  upon  the  plaintiffs  motion,  and 
the  same  was  discontinued  upon  the  jmyment  of 
defendant's  costs.  It  is  difllcult  to  see  how  such  a 
motion  could  be  successfully  opposed  by  the  defend- 
ant. The  plaintiff  would  have  had  the  right  to  do  so 
upon  payment,  or  tender  of  the  costs.  If  the  defend- 
ant had  sustained  damages  by  reason  of  the  issuing  of 
the  injunction  which  the  plaintiff  became  liable  to  pay, 
the  mere  discontinuance  of  the  suit  by  order  of  the 
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court  on  plain tiflTs  application,  could  not  discharge 
that  liability.  The  liability  had  already  occurred,  and 
unless  the  order  of  the  court,  in  teims,  relieved  the 
plaintiff,  he  has  nothing  to  show  for  his  release. 
The  plaintiff,  by  his  application  to  discontinue,  waived 
any  right  he  may  have  had  to  the  order,  and  the 
defendant  had  a  right  to  the  trial  of  the  action,  and  to 
an  appeal  from  the  judgment  therein  to  the  general 
term,  and  to  the  court  of  appeals,  if  the  judgment  had 
been  affirmed.  As  the  case  stands,  the  issuing  of  the 
injunction  upon  obtaining  sureties  to  the  undertaking, 
the  motion  to  continue,  and  the  modification  on  the 
appeal,  together  with  the  plaintiffs  voluntary  discon- 
tinuance of  the  suit,  raise  at  least  the  presumption  of 
liability.  The  measure  of  liability  must  be  determined 
by  the  order  of  reference.  The  order  must  be  affirmed 
with  costs. 

Sedgwick,  J.  —  There  is  enough  doubt  as  to  the 
liability  upon  the  undertaking  under  section  222  of 
the  Code,  to  make  the  case  of  Carpenter  v.  Wright  (4 
Bosw.  665),  applicable.  By  that  case,  unless  it  is  per- 
fectly clear  that  no  action  will  lie,  the  liability^  should 
be  determined  in  an  action  upon  the  undertaking. 

I,  therefore,  concur  in  affirming  the  order  with  costs. 

Curtis,  Ch.  J.  (dissenting). — The  defendant's  claim 
for  damages,  alleged  to  have  been  sustained  in  conse- 
quence of  the  temporary  injunction  granted  to  the 
plaintiff  herein,  is  based  upon  that  provision  in  sec- 
tion 222  of  the  Code,  securing  such  damages  to  the 
defendant,  "as  he  may  sustain  by  reason  of  the  in- 
junction, if  the  court  shall  finally  decide  that  the  plain- 
tiff was  not  entitled  thereto." 

So  far  as  the  temporary  injunction  is  concerned, 
and  it  is  the  only  one  granted  in  the  actiou.  the  decis- 
ion of  the  court  at  the  special  term  held,  that  the  plain- 
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tiff  was  entitled  to  it ;  and  this  decision  was  substan- 
tially affirmed  on  appeal  at  the  general  term.  There 
is  no  other  decision  by  the  court  in  respect  to  it.  Un- 
less the  parties,  by  their  own  action,  have  placed  the 
right  of  the  plaintiff  upon  a  different  footing,  it  is  diffi- 
cult to  see  how  the  court  has  finally  decided  that  the 
plaintiff  was  not  entitled  to  it. 

The  only  action  of  the  parties  affecting  the  injunc- 
tion, appears  in  a  stipulation  subscribed  by  their  re- 
spective attorneys,  April  24,  1874,  in  these  words, "  On 
payment  of  $100  costs  to  the  defendant,  we  hereby  con- 
sent to  the  discontinuance  of  the  above  entitled  action 
without  costs,  and  that  an  order  may  be  entered  to  that 
effect." 

Upon  the  payment  to  the  defendant  of  the  $100 
costs,  and  the  reading  anrf  filing  of  this  stipulation  of 
the  parties,  the  court  ordered  the  action  to  be  discon- 
tinued. 

In  November,  1876,  this  application  for  an  order  of 
reference  to  ascertain  damages  by  reason  of  the  injunc- 
tion was  made. 

By  this  discontinuance,  the  injunction  with  the  con- 
sent oi  both  parties  ceased  to  be  operative.  The  dis- 
continuance was  not  'the  sequence  of  any  decision  or 
act  of  the  court,  but  the  carrying  out  simply  of  an 
agreement  or  bargain  between  the  parties,  that  such  an 
order  should  be  made  on  the  payment  to  the  defendant 
of  a  certain  sum  of  money,  which  was  then  paid  to  him 
by  the  plaintiff. 

N  one  of  the  cases  referred  to  upon  the  argument, 
disclose  this  state  of  facts,  in  the  discontinuance  of  an 
action,  or  indicate  that  such  a  contract  of  the  parties 
inter  sese^  is  to  be  construed  into,  or  is  tantamount  to, 
a  final  decision  by  the  court,  adversely  to  the  plaintiff's 
right  to  an  injunction. 

If  the  defendant  had  wished  to  protect  any  claim 
for  damages  by  reason  of  the  injunction,  he  should 
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have  been  careful  not  to  have  waived  the  condition  in 
section  222  of  the  Code.  The  defendant  was  not  re- 
quired to  sign  any  agreement  as  to  tenns  and  discon- 
tinuance, but  having  voluntarily  done  so,  there  is  an 
embarrassment  in  discerning  how  his  own  act  in  dis- 
continuing the  suit,  and  rendering  the  injunction  in- 
operative, can  be  viewed  as  the  decision  of  the  court, 
that  the  plaintiff  was  not  entitled  to  the  injunction. 

It  is  true,  that  the  demand  is  somewhat  stale,  and 
made  against  a  public  oflBcer,  long  after  his  retirement 
from  his  official  position  ;  but  those  are  features  which 
I  have  not  considered. 

The  order  appealed  from  should  be  reversed  with 
costs. 


FREDERICK  W.  GRIFFITH,  et  al..  Plaintiffs 
AND  Appellants,  v.  DARIUS  R.  MANGAM, 
Defendant  and  Respondent. 

L  corporations. 

(1.)  Section  5  of  the  act  of  New  Jersey  entitled  *'an  act  concerning 
corporatiops,'*  approved  February  14,  1846. 
1.  Stockholders,  liability  of  to  creditors  under  this 
section,  how  to  be  enforced. 

(a.)  By  an  egxiUdbU  action  crdy^  brought  by  or  on  behalf  of 
all  the  creditors  against  the  corporation,  making  all  the 
delinquent  debtors  also  defendants,  to  assess  upon  and 
recover  from  each  their  ^wv  rata  shares  of  the  debts. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Speir,  J  J. 

Decided  May  8,  1877. 

This  is  an  appeal  from  a  judgment  dismissing  the 
complaint  on  referee' s  report. 
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The  plaintiffs  recovered  a  judgment  for  work,  &c., 
against  the  Patent  Lock  Shank  Button  Company,  a 
foreign  corporation,  incorporated  under  special  act  of 
the  legislature  of  the  State  of  New  Jersey.  Execution 
was  returned  unsatisfied.  The  defendant  was  sued  as 
a  stockholder,  holding  stock  not  fully  paid  for,  in  an 
amount  exceeding  plaintiffs'  claim. 

The  following  statute  is  relied  on  by  the  plaintiffs 
to  maintain  their  action :  "  When  the  whole  capital  of 
a  corporation  shall  not  be  paid  in,  and  the  capital  paid 
shall  not  be  sufficient  to  satisfy  the  claims  of  the  cred- 
itors, each  stockholder  shall  be  bound  to  pay,  on  each 
share  held  by  him,  the  sum  necessary  to  complete  the 
amount  of  such  share  as  fixed  by  the  charter  of  the 
company,  or  such  proportion  of  that  sum  as  shall  be 
required  to  satisfy  the  creditors  of  the  company." 

Kelly  &  McCrea,  attorneys,  and  of  counsel,  for  ap- 
pellants, upon  the  question  discussed  in  the  opinion, 
ui^ed: — I.  The  statute  of  New  Jersey  imports  a  sev- 
eral and  individual  liability. 

This  would  be  undoubtedly  so  under  the  ordinary 
reading  of  the  statute,  each  stockholder  meaning  Tiot 
aUj  but  each,  separate,  and  independent.  But  we  are 
not  left  to  any  original  construction  of  the  statute  for 
its  meaning.  Analogous  statutes  have  been  ex- 
pounded, not  only  in  our  own  courts,  but  in  the  courts 
of  other  States,  and  in  other  forums,  which  leave  no 
doubt  that  the  provision  of  the  statute  now  under  ex- 
amination should  be  construed  to  n^ean,  as  against 
stockholders,  a  separate  and  several  liability,  rather 
than  a  joint  one  (Bank  of  Poughkeepsie  v.  Ibbottson, 
24  Wend.  473 ;  Paine  v.  Stewart,  33  Conn.  616 ;  Stan- 
ton V.  Wilkinson,  N.  Y.  Times,  Feb.  20, 1876 ;  Sanger 
V.  Upton,  1  Otto  [U.  8.  Sup.  Ct.]  66;  Kennedy  v.  Gib- 
son, 8  Wall.  498 ;  In  re  Hollister  Bank,  27  N.  T.  393). 

II.  While  the  plaintiff  might  have  availed  himself 
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of  an  action  against  all  the  stockholders,  both  on  behalf 
of  himself  and  any  other  creditor  who  might  choose  to 
come  in,  we  insist  that  he  was  not  bound  to  pursue  this 
remedy  alone.  Upon  principle,  we  think,  this  action  is 
not  to  be  diiatinguished  from  the  suit  of  a  creditor  seek- 
ing to  recover  its  debt  from  a  person  having  assets  be- 
longing to  an  insolvent  corporation  (Bartlett  v.  Drew, 
67  iV.  Y.  587 ;  Garrison  t?.  How,  17  Id.  458 ;  Sanger  v.  Up- 
ton, 1  OUo^  56 ;  Sawyer  v.  Hoag,  17  Wall.  610 ;  Mann 
V.  Pentz,  3  JV.  T.  415  ;  Stor^/'s  Eq.  Jwr.  §  1252 ;  Tink- 
ham  V.  Borst,  31  Barh.  ¥fl ;  Ogilvie  v.  Knox  Ins.  Co., 
22  How.  U.  S.  380 ;  Weeks  v.  Love,  50  JV.  Y.  568). 

But  it  will  be  urged  by  the  defendant  here  that  the 
case  of  Bartlett  v.  Drew  is  not  in  point — that  it  has  no 
application  in  its  bearing  upon  the  question  of  a  stock- 
holder' s  liability.  Let  us  see  if  this  be  so.  Unpaid 
stock  is  as  much  a  part  of  the  property  or  assets  of  an 
insolvent  corporation  as  any  other  part  of  its  property. 
There  is  no  distinction.  In  the  words  of  Swayne,  J., 
in  Sanger  v.  Upton,  supra,  ''Unpaid  stock  is  as  much 
a  part  of  this  pledge  (trust  fund)  and  as  much  a  part  of 
the  assets  of  the  company,  as  the  cash  which  has  been 
paid  in  upon  it.  As  regards  creditors  there  is  no  diisr 
tinction  between  such  a  demand  and  any  other  asset 
which  may  form  a  part  of  the  property  and  effects  of 
the  corporation.^' 

If  this  reasoning  is  sound,  and  speaking  as  it  does 
the  large  and  profound  learning  of  the  supreme  court 
of  the  United  States,  we  may  well  deem  it  to  be  cor- 
rect, then  the  case  of  Bartlett  v.  Drew,  we  contend,  has 
not  only  a  very  close  but  controlling  application  to  the 
one  at  bar.  And,  in  that  view,  we  think,  to  use  the 
language  of  the  opinion  in  that  case,  "  that  the  consid- 
eration of  the  questions  in  respect  to  parties  and  the 
form  of  the  action  quite  unnecessary." 

III.  In  opposition  to  the  line  of  argument  contended 
for  in  the  foregoing  points,  it  will  doubtless  be  urged 
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now,  03  it  was  before  the  learned  referee,  that  there  are 
authorities  in  this  State  opposed  to  the  conclusions  we 
have  arrived  at,  and  which  are  fatal  to  them.  And 
among  these  authorities  is  the  case  of  Mann  v.  Pentz 
(3  JV.  Y.  415).  Now,  instead  of  considering  this  case 
an  authority  for  the  defendant,  we  think  its  entire 
scope  and  spirit  in  harmony  with  the  views  and  position 
of  the  plaintiffs  which  we  have  already  presented,  and 
we  are  supported  in  this  conclusion  by  the  decision  in 
Bartlett  t?.  Drew,  supra. 

IV.  We  consider  that  it  follows  from  our  assump- 
tion of  the  nature  and  effect  of  the  defendant' s  liability 
herein,  that  the  remedy  is  not  given  to  all  the  creditors 
jointly^  but  that  it  is  available  to  each  creditor  as  a 
several  and  distinct  right.  And  we  are  firmly  sup- 
ported by  authority  in  many  of  the  cases  already  cited 
for  this  view-of  the  statute  (Bank  of  Poughkeepsie  v. 
Ibbottson,  supra;  Briggs  v,  Penniman,  8  Caw.  387; 
Qurrison  v.  Howe,  17  N.  T.  458 ;  Weeks  v.  Love,  50 
Id.  568). 

Arnold^  Elliott  &  White^  attorneys,  and  J.  H.  V. 
Arnold^  of  counsel,  for  respondent,  on  the  question  dis- 
cussed by  the  court,  urged : — I.  The  defendant's  liabil- 
ity, if  any,  rests  wholly  on  section  5  of  the  act  of  New 
Jersey  entitled  ''An  Act  concerning  Corporations," 
approved  February  14,  1846.  This  act  is  precisely  the 
same  as  section  5,  .title  3,  chapter  18,  part  1,  R.  S.  of 
New  York.  The  courts  of  this  State  have  held  that 
tinder  this  New  York  statute  the  liability  can  only  be 
enforced  in  an  equitable  action  against  the  corporation 
and  all  delinquent  stockholders  by  or  on  behalf  of  all 
the  stockholders  (Mann  v.  Pentz,  3  N.  Y.  416).  This 
disposes  of  the  case  at  bar  in  favor  of  defendant.  There 
are  other  New  York  decisions  to  the  same  effect  made 
upon  above  cited  section  of  the  R.  S.  and  on  analo- 
gous statutes  (Talmadge  t?.  Piskkill  Iron  Co.,  4  Barb. 
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393 ;  Morgan  ?).  N.  Y.  and  Albany  R.  R.  Co.,  10  Paige j 
290  ;  Matter  of  HoUister  Bank,  27  N:  Y.  805  ;  Mills  v. 
Stewart,  41  Id,  389 ;  Osgood  v.  Layton,  3  Abb.  CL  oj 
App.) 

II.  Under  other  statutes  such  as  the  acts  of  1811  and 
1848,  it  has  been  held  that  an  individual  creditor  had  a 
right  of  action  against  an  individual  stockholder. 
These  acts,  however,  were  entirely  dissimilar  in  their 
provisions  from  the  one  in  question. 

III.  The  case  of  Bartlett  v.  Drew  (57  JST.  Y  589),  is 
not  in  antagonism.  That  case  was  put  on  the  ground 
that  the  defendant  was  in  possession  of  assets  of  the 
corporation,  to  which  he  had  no  right  or  title. 

By  the  Court. — Speir,  J. — The  only  question  for 
review  is  whether  the  facts  as  found,  without  pxception, 
sustain  the  conclusions  of  law.  The  fact  is  proved,  as 
found  by  the  referee,  that  there  were  other  delinquent 
stockholders  besides  the  defendant,  and  that  the  plain- 
tiffs could  not  recover  in  this  form  of  action. 

It  will  be  seen  by  reference  to  this  special  act,  that 
the  only  provision  under  which  stockholders  are  liable 
for  any  debts  of  the  company,  is  contained  in  the  gen- 
eral clause,  providing  that  the  corporation  shall  have 
all  the  powers  and  be  subject  to  the  restrictions  and 
liabilities  applicable  to  corporations  generally,  in  the 
Sta  te  of  New  Jersey,  under  the  ' '  act  concerning  corpo- 
rations," approved  February  14, 1846,  and  the  acts  sup- 
plementary thereto.  The  fifth  section  of  the  act  itself 
contains  the  provision  under  which  the  question  arises. 

No  individual  or  aeveral  liability  on  the  part  of  the 
stockholder  is  created  by  this  section.  The  language 
is  clear  and  explicit.  There  are  two  conditions  of  lia- 
bility expressed,  in  terms.  Where  the  whole  capital  of 
the  corporation  shall  not  have  been  paid  in,  and  where 
the  capital  paid  shall  be  insufficient  to  satisfy  the 
claims  of  creditors,  "  Each  stockholder  shall  be  bound 
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to  pay  on  each  share  held  by  him  the  sum  necessary 
to  complete  the  amount  of  such  share  as  fixed  by  the 
charter  of  the  company,  or  pay  such  proportion  of  the 
sum  as  shall  be  required  to  satisfy  the  creditors  of  the 
company."  The  liability  is  incurred  when  the  capital 
paid  in  is  insufficient  to  satisfy  the  debts  against  the  cor- 
poration, and  then  only  to  an  amount  sufficient  for 
that  purpose.  The  liability  is  to  the  creditors  of  the 
corporation — ^and  not  to  the  individ'ual  stockholders — 
to  the  extent  of  what  remains  unpaid  upon  their  re- 
spective shares  of  the  capital  stock  of  the  company,  or 
of  such  proportions  thereof  as  may  be  necessary  to 
satisfy  the  debts  of  the  corporation.  An  account  must 
be  first  taken  of  the  debts,  of  the  assets,  and^  of  the 
aniount  of  capital  remaining  unpaid  upon  the  shares, 
and  the  amount  unpaid  by  each  stockholder,  in  order 
that  they  may  be  made  equally  liable,  before  each 
stockholder  shall  be  bound  to  pay  on  each  share  held 
by  him.  In  short,  the  stockholders  under  the  statute 
are  not  liable  to  the  company,  but  for  the  debts,  and 
the  debts  are  due  to  the  creditors  and  not  to  the  com- 
pany (Morgan  i).  N.  Y.  &  Albany  R.  R.  Co.,  10  Paige^ 
290  ;  Mann  z?.  Pentz,  3  N.  Y.  416).  In  this  last  case  it 
was  decided  that  only  an  equitable  action  by  the  credi- 
tors against  all  the  stockholders  to  assess  and  recover 
from  each  their  pro  rata  share  of  the  debts  would  lie ; 
and  that  no  action  on  the  part  of  the  company  could  be 
maintained  for  that  purpose.  No  one  creditor  of  the 
company  can  maintain  an  action  against  an  individual 
stockholder,  for  the  reason  that  the  liability  created  by 
the  statute  is  to  the  creditors  generally,  and  not  to  in- 
dividual creditors,  thus  creating  a  liability  to  the  cred- 
itors jointly.  In  equity,  this  liability  enures  to  the 
creditors  in  proportion  to  the  amount  of  their  debts, 
respectively.  A  court  of  law  cannot  do  justice  between 
the  parties  in  a  joiut  action  by  all  the  creditors,  and 
work  out  this  equity. 
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I  have  not  been  able  to  find  any  decision  by  the 
courts  in  New  Jersey  conferring  directly  or  by  implica- 
tion any  right  of  action  to  the  corporation  against 
stockholders,  or  any  action  at  law  to  any  creditor 
against  an  individual  stockholder  where  stock  is  not 
fuUy  i)aid  up.  The  statutes  under  which  the  decisions 
in  this  State  are  uniform  are  in  all  respects  the  same  as 
the  one  at  bar.  In  all  the  cases  these  statutes  have  re- 
ceived but  one  interpretation — ^a  joint  liability  on  the 
part  of  delinquent  stockholders  to  pay  pro  rata  accord- 
ing to  their  stock,  and  a  right  on  the  part  of  the  credi- 
tors to  have  such  moneys  applied  pro  rata  and  equit- 
ably in. payment  of  their  debts. 

The  judgment  must  be  affirmed  with  costs. 

CuETis,  Ch.  J.,  and  Sedgwick,  J.,  concurred. 


MATHEW  T.  BRENNAN,  late  Sheriff,  &c., 
Plaintiff,  d.  JOACHIM  ARNSTEESr  and 
PHILIP  GOLDlMAN,  Defendants. 

L   UNDERTAKINGS;  SEVERAL  IN  AN  ACTION. 

1.  Release  of  subeties  to  a  prior  one;  effect  of  on  liabil- 
ity OF  SURETIES  TO  A  SUBSEi^UENT  ONE. 

(a)  Tlie  release  by  the  party  to  whom  the  first  undertaking  is 
given  or  his  assignee,  of  the  sureties  to  that  undertaking  does 
not  release  the  sureties  on  a  subsequent  undertaking  given  to 
him. 

2.  Payment  in  whole  or  in  part  by  the  sureties  to  a  prior 

UNDBRTAKINO. 

{a)  Reduces  the  liabUUy  of  the  sureties  on  a  subsequent  one  to  the 
party  to  whom  is  is  given,  by  the  amount  of  such  payment. 
n.  CLAIM  AND  DELIVERY. 
1.  Undertakings  in  actions  of,  application  of  abotu  prin- 
ciples. 


f 


I 
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(a)  A  release  of  the  sureties  to  the  und^rtahing  gicen  ly  the  plain- 
tiff <m  taking  the  prnj^erty  from  the  defendants  apon  a  receipt 
from  them  of  a  portion  of  the  amount  for  which  they  are 
bound  under  their  undertaking,  will  not  release  the  sureties 
to  an  undertaking  given  by  the  plaintiff  on  appeal  to  the 
general  term  from  a  judgment  rendered  against  him  in  the 
action  for  the  purpose  of  staying  execution ;  but  they  are  en- 
titled to  have  credited  on  the  amount  for  which  they  are  bound 
the  sum  received  from  the  sureties  on  the  first  undertaking, 
m.   UNDERTAKING, 
L  INSUFFICIENT  TO  STAY  EXECUTION, 
(a)  Sureties  liable  thereon  nevertheless,  when. 
1.  When  it  has  been  accepted  as  sufficient  and  all  proceedings 
have  in  fact  been  stayed  on  the  faith  thereof. 

Before  Sedgwick  and  Speib,  JJ. 

Deddtd  May  8,  1877. 

This  is  an  appeal  by  the  defendant  Amstein  from 
an  order  denying  a  motion  to  vacate  the  judgment  en- 
tered herein  and  the  execution  issued  thereon  and  to 
allow  him  to  defend  the  action. 

In  1871,  Caroline  Pollock  brought  a  replevin  suit 
against  the  plaintiff  in  this  action  (being  the  defendant 
in  that  one)  and  she  as  principal  and  WahUg  &  Ma- 
thias  as  sureties,  executed  an  undertaking  to  procure 
the  deliveiy  of  the  property  to  her.  The  defendant  in 
that  action  recovered  judgment,  and  the  plaintiff  there- 
in appealed  to  the  general  term  and  gave  an  undertak- 
ing on  appeal  to  stay  proceedings  with  the  defendants 
in  this  action  as  sureties.  The  general  term  affirmed 
the  judgment ;  the  defendant  in  that  action  (being  the 
plaintiff  in  this)  thereupon  brought  this  action  on  the 
undertaking  given  on  appeal  against  both  the  sureties 
thereto  (being  the  defendants  in  this  action)  and  recov- 
ered judgment  herein  against  them  both  by  default. 
The  plaintiff  assigned  this  judgment  and  all  the  collat- 
eral undertakings  to  one  Nathan  Hutkoff,  v^rho  brought 
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an  action  under  the  replevin  undertaking,  and  the 
sureties  to  the  undertaking.  Wahlig  &  Mathias  an- 
swered, but  thereafter  they  paid  to  Hutkofl  one-half 
the  amount,  and  assigned  to  him  all  claims  and  rights 
of  action  which  they  had  against  Arnstein  &  Goldman 
"by  reason  of  their  suretyship,  and  Hutkofl  &  Goldman 
executed  to  Wahlig  &  Mathias  a  release,  of  and  from 
all  claims  and  demands  which  they  or  either  of  them 
had  against  said  Wahlig  &  Mathias  or  either  of  them 
arising  out  of  the  said  undertaking  executed  by  them. 
Hutkoff  credited  on  the  judgment  in  this  action  the  full 
amount  recovered  from  Wahlig  &  Mathias,  and  issued 
execution  against  both  defendants  for  the  balance. 

Simon  Sultan,  attorney,  and  Algernon  S.  Sullivan, 
of  counsel,  for  Arnstein,  upon  the  points  stated  in  the 
head  note,  urged : — I.  Even  leaving  out  the  question 
entirely  as  to  whether,  the  defendant  Goldman  had  paid 
the  judgment,  or  Nathan  Hutkof  had  bought  it,  and 
assuming  the  latter  to  be  the  fact,  the  release  of  the 
replevin  bond  was  a  release  of  these  defendants.  1. 
The  sureties  on  the  undertaking  on  appeal  were,  in 
fact,  sureties  for  the  parties  to  the  replevin  bond.  The 
undertaking  on  appeal  not  having  been  in  the  form 
prescribed  by  section  336  of  the  Code,  it  did  not  stay 
proceedings  on  the  execution  (Elliot  v.  Buckland,  37 
Hou).  71) ;  being  otherwise  of  no  necessity  in  law,  it 
was  a  mere  gratuitous  undertaking,  creating  no  liabil- 
ity, not  being  supported  by  the  statutory  consideration 
(Post  V.  Doremus,  60  iV.  Y.  371).  The  sureties  to  the 
replevin  bond,  by  the  recovery  of  the  judgment  in  re- 
j)levin  against  their  principal,  had  themselves  become 
principal  debtors  bound  by  their  obligation  to  effect  a 
return  of  the  property  according  to  the  judgment,  and 
only  if  they  failed  to  procure  such  return,  the  judgment 
was  for  a  specific  sum  of  money  to  stand  in  lieu  of  the 
property.    The  sureties  on  the  undertaking  on  appeal 
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never  agreed  to  look  to  the  return  of  the  property,  bnt 
to  the  payment  only  of  the  amov/nt  directed  to  be  paid 
by  the  judgment.  That  amount,  however,  was  not  due 
and  payable,  unless  the  sureties  on  the  replevin  bond 
had  made  default  in  their  undertaking  to  procure  a 
return  of  the  property.  The  effect  of  the  undertaking 
on  appeal,  therefore,  was  an  obligation  to  become 
answerable  for  such  default.  Within  every  principle 
this  created  the  relation  of  principal  and  surety  (See 
Wood  ?).  Fisk,  65  N,  Y,  250,  261).  The  same  reason- 
ing applies  to  the  relation  here.  The  principals,  the 
parties  to  the  replevin  bond,  haying  been  discharged, 
the  sureties  were  discharged  likewise  (Boyd  ^>.  McDon- 
ough,  39  How,  389).  2.  The  case  of  Hinckley  v.  Kreitz 
(58  N.  T.  683),  contains  no  principle  applicable  to  this 
case,  and  the  learned  judge  erred  in  deciding  the 
motion  upon  the  doctrine  there  laid  down.  a.  The 
undertaking  on  appfeal  in  that  case  was  indispensably 
necessary  to  effect  an  appeal  at  all,  whereas  in  this 
case,  there  was  no  such  necessity.  The  undertaking 
in  that,  case  had  the  effect  of  staying  proceedings  on 
the  execution,  and  to  delay  the  collection  of  the  judg- 
ment, the  undertaking  in  this  case  did  not  stay  any- 
thing (See  EUiot  v.  Auckland,  supra),  h.  It  is  argued 
in  that  case  that  the  sureties  on  the  first  undertaking 
upon  payment  of  the  judgment  when  recovered  had  a 
right  to  stand  in  the  place  of  a  creditor  as  to  all  rights 
and  remedies,  but  in  order  that  the  replevin  sureties 
should  have  that  resort  here,  they  had  necessarily  to 
take  an  advantage  of  the  breach  of  their  own  contract 
to  have  the  property  returned,  for  which  default  alone 
the  money  judgment,  which  the  appeal  bond  secured, 
was  payable.  They  could  not  take  advantage  of  their 
own  wrong,  c.  The  principle  in  that  case,  and  all  the 
authorities  cited  in  support  of  it,  is  that  the  interposi- 
tion of  the  latter  sureties  was  the  means  of  involving 
the  former  into  ultimate  liability,  and  of  securing  a 
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delay.  There  was  no  such  legal  result  by  means  of  the 
undertaking  on  appeal  here,  which  was  gratuitous  and 
unsupported  by  any  consideration. 

L.  A.  Gould,  attorney,  and  of  counsel,  for  Nathan 
Httikoffy  upon  the  points  stated  in  the  head  note 
urged : 

I.  Upon  his  own  admission,  Amstein  is  liable  to 
the  holder  of  the  judgment  for  the  full  amount  thereof. 
And  as  surety  upon  the  undertaking  last  given,  he  is 
primarily  liable  (Hinkley  v.  Kreitz,  68  N.  Y>  683). 
So  far  he  has  paid  nothing ;  if  any  sum  is  collected  of 
him  he  may  recover  the  whole  amount  from  his  prin- 
cipal, Pollock,  and  can  demand  contribution  of  his  co- 
sureties if  he  pays  more  than  the  proportionate  share 
(Holmes  ^?.  Weed,  19  Barb.  128 ;  Bonney  d.  Seely,  2 
Wend.  481 ;  Bradley  v.  Burwell,  3  Den.  61 ;  Norton 
-».  Coons,  3  Id.  130  ;  Easterly  v.  Barber,  3  C.  8.  421 ; 
Armitage  v.  Pulver,  37  JV.  Y.  494). 

II.  The  principal,  Caroline  Pollock,  has  never 
been  discharged  by  any  of  the  sureties,  but  if  the 
other  sureties  had  released  her  this  eould  work  no 
injury  to  the  appellant,  Amstein,  for  he  has  not  done 
so.  The  judgment  against  her  remains  in  full  force. 
Hutkoff ,  the  holder  of  the  judgment,  could  recover  the 
full  amount  from  any  one  of  the  four  sureties,  and  if 
he  compels  i)ayment  from  any  one  of  them  of  a  sum 
greater  than  his  proportionate  share,  that  one  may 
claim  contribution  from  the  others.  Payment  of 
course  can  be  required  but  once,  and  if  any  one  chooses 
to  pay  the  whole  he  forthwith  may  assume  the  position 
and  rights  of  the  judgment  creditor  to  recover  their 
proportion  from  the  others  (Cuyler  t>.  Ensworth,  6 
Paige,  31). 

III.  Appellant's  theory  that  the  release  of  the  sure- 
ties on  the  first  undertaking  on  their  paying  one-half 
of  the  judgment  operated  to  discharge  him  from  all 
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liability,  has  no  foundation  in  reason,  and  is  without 
authority  in  law.  The  primxry  liability  resting  upon 
the  ai^pellant  and  Goldman,  their  absolute  release 
might  be  set  up  as  a  defense  by  Wahlig  and  Mathias, 
for  the  reason  that  the  latter  would  have  a  remedy 
over  against  the  former,  of  which  the  discharge  of  the 
former  would  deprive  them  (Hinkley  v.  Kreitz,  supra^ 
p.  692).  But  the  release  of  Wahlig  and  Mathias  could 
have  no  such  effect  even  if  it  were  absolute.  Arnstein 
and  Goldman  could  not  compel  AVahlig  and  Mathias 
to  pay  more  than  one-half  of  the  judgment,  and  that 
amount  Hutkoff  compelled  them  to  pay,  credited,  the 
same  to  Arnstein  and  Goldman  on  the  judgment,  and 
issued  execution  against  both  for  the  balance  only.  If 
Arnstein  alone  is  compelled  to  pay  the  whole  sum 
remaining  unpaid,  he  may  have  contribution  against 
Goldman  for  one-half  the  amonnt  so  paid,  and  may 
recover  tl^e  balance  from  his  principal,  Cai*oline  Pol- 
lock. The  obligation  of  the  principal  to  a  surety 
arises  not  from  the  signing  of  the  undertaking  by  the 
principal,  but  from  the  implied  agreement  to  indem- 
nify the  surety.  There  is  no  averment  that  Caroline 
Pollock  is  insolvent,  nor  that  Goldman  is  not  amply  re- 
sponsible. The  appellant  has  suffered  no  injury,  nor 
are  his  rights  at  all  endangered.  The  order  should  be 
affirmed  with  costs. 

By  the  Court.— Speir,  J.— The  only  facts  in  con- 
troversy relate  to  the  assignment  of  the  judgment  to 
Hutkoff.  The  appellant  Arnstein  claims  that  the  as- 
signment to  him  was  colorable  only — that  Goldman 
furnished  the  money  to  keep  the  judgment  alive  and  to 
enforce  it  against  Arnstein. 

I  am  of  the  opinion  that  the  court  below  justly  de- 
cided that  the  weight  of  evidence  sustained  the 
validity  of  the  assignment.  The  burden  was  upon  the 
appellant   to  show  aflBrmatively  that  the  transaction 
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was  collusive.  The  strength  of  his  application  for 
relief  greatly  depends  upon  the  allegation  of  bad  faith 
on  the  part  of  his  co-defendant  and  Hutkdflf,  as  his 
moving  papers  disclose  no  defense  to  the  action  should 
he  succeed  in  securing  the  favor  of  the  court  in  permit- 
ting him  to  come  in  and  defend.  It  is  not  claimed  but 
that  he  became  liable  as  surety,  or  that  he  has  paid 
anything  in  satisfaction  of  his  liability.  Upon  the 
decision  of  this  controverted  question  of  fact,  the 
court  on  appeal  has  no  ground  to  interfere. 

The  question  is  whether  the  sureties  are  liable  upon 
the  undertaking  upon  the  appeal  from  the  judgment 
against  Caroline  Pollock  to  the  general  term  of  this 
court.  After  reciting  that  she  intended  to  appeal  to 
the  general  term,  the  sureties  ''undertook  that  the 
said  appellant  will  pay  all  costs  and  damages  which 
may  be  awarded  against  her  on  said  appeal,  not 
exceeding  five  hundred  dollars,  and  also  undertook, 
that  if  the  said  judgment  so  appealed  from,  or  any 
part  thereof,  be  afBlrmed,  or  the  appeal  be  dismissed, 
the  said  appellant  will  pay  the  amount  directed  to  be 
paid,  &c." 

As  surety  upon  this  undertaking  Am'stein  became 
liable  absolutely  by  the  very  terms  of  the  undertaking 
when  the  judgment  below  was  aflSrmed  by  the  general 
term.  His  papers  make  the  admission  that  he  is  liable 
to  the  holder  of  the  judgment  for  the  full  amount. 
He  may  recover  the  whole  amount  of  any  sum,  which 
may  be  collected  of  him  from  his  principal  Pol- 
lock. 

The  only  equities  which  arise  in  the  case  relate  to  the 
equitable  right  of  contribution.  If  he  pay  more  than 
the  proportionate  share,  he  can  demand  contribution 
of  his  co-sureties.  Therefore  the  appellant' s  position 
that  the  release  of  the  sureties  on  the  first  undertaking 
by  paying  one-half  of  the  judgment  operated  to  dis- 
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charge  the  appellant  from  all  liability  has  no  founda- 
tion in  law. 

It  wlis  also  objected  that  the  undertaking  on 
appeal,  not  having  been  in  the  form  prescribed 
by  the  code,  did  not  stay  the  .  proceedings  on  the 
execution,  and  created  no  liability,  not  being  sup- 
ported  by  the  statutory  consideration. »  The  omission, 
upon  which  the  objection  is  founded,  is  that  of  a  clause 
binding  the  sureties  to  obey  the  order  of  the  appellate 
court.  Otherwise  the  undertaking  is  regular.  The 
appellant' s  surety  in  his  oath  avers  that  he  executed 
this  undertaking  "to  stay  all  proceedings  on  the  said 
judgment."  It  was  accepted  and  all  proceedings  were 
accordingly  stayed.  I  am  inclined  to  think  that  it  is 
too  late  to  raise  this  objection. 

It  would  be  grossly  unjust  to  aUow  the  appel- 
lant to  escape  from  his  obligation,  voluntarily  given, 
and  which  has  been  accepted  and  accomplished  the 
purpose  for  which  it  was  given,  on  the  sole  ground  of 
technical  defects  and  informalities  which  he  himself 
has  committed." 

The  order  must  be  affirmed  with  costs. 

Sedgwick,  J.,  concurred. 
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JAMES  PUESELL,  Plae^tifp  and  Appellant,  v. 
THE  NEW  YORK  LIFE  INSURANCE  AND 
TRUST  COMPANY  and  others,  Defendants  and 
Respondents. 

l  demised  premises,  act  for  the  recovery  of; 
proceedings  under  which  are  designated  ''sum- 
mart  proceedings'' 
1.  restoration  op  premises  to  lessee  under  chap. 
240  (p.  293),  of  the  laws  of  1842,  after  delivery 
of  possession  to  the  landlord. 

(a)  Pre-requisites  to  Restoration. 

1.  Payment  or  tender,  within  one  year  after  the  delivery 

of  possession  to  the  landlord,  of  all  rent  in  arrear  to  the 

time  of  such  payment  or  tender,  and  all  costs  and 

charges  incurred  by  the  landlord,  is  a  pre-requisite. 

1.  Tender  of  the  difference  between  such  arrears  of  rent, 

costs,  and  charges,   and  either  the  gross   or  net 

profits  received  by  the  landlord  during  the  interval, 

is  not  euffieient. 

(b)  AcnoN  FOR  Restoration. 

1.  An  action  against  landlord  for  an  account  of  the  rents 
and  profits  received  by  him,  and  a  restoration  or  redemp- 
tion upon  payment  of  the  excess  of  the  rent  in  arrear,  costs 
and  charges  over  the  rent  and  profits,  canrwt  'be  sustained. 

So,  also, 

2,  An  action,  founded  on  an  averment  that  the  rents  and 
profits  received  by  the  landlord  exceeded  the  arrears  of  rent, 
costs  and  charges,  for  an  accounting,  for  judgment 
against  the  landlord  for  the  balance  found  due  plaintiff 
on  such  accounting,  and  for  judgment  of  restoration^  can 
not  be  sustained, 

XL  STATUTES. 

1.  REPEAL  BY  IMPLICATION, 
(a)  R.  S.  of  N.  Y,,  part  3,  chap.  8,  title  10,  art.  2,  §  43,  «  not 
repealed  as  to  leases  having  an  unexpired  term  of  five  years  to 
run,  by  chap.  240  of  the  Laws  of  1842. 
(6)  Doetrine  of  repeal  by  implication  considered. 


■      .    ^*'W 
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Before  Curtis,  Ch.  J.,  Sedgwick  and  Speir,  J  J. 

Decided  May  8,  1877.    ; 

An  appeal  from  a  judgment  entered  upon  a  decis- 
ion in  favor  of  the  defendants,  dismissing  the  com- 
plaint with  costs. 

On  March  24,  1368,  the  defendants  leased  to  the 
plaintiff  the  premises  on  the  south-east  comer  of 
Broadway  and  Twenty-second  street,  in  the  city  of  New 
York,  for  the  term  of  twenty-one  years,  which  premises 
the  plaintiff  sub-let  to  various  tenants.  On  September 
4,  1874,  the  defendants  issued  a  warrant  under  dispos- 
session proceedings,  for  the  possession  of  the  premises 
on  three  quarterly  installments  of  arrears  of  rent,  and 
the  defendants,  the  Trust  Co.  as  trustees,  and  others  in 
their  own  right,  took  possession. 

The  action  was  commenced  April  14,  1875. 

The  complaint  in  substance  averred  the  above  mat- 
ters, and  in  addition  thereto,  averred  : 

That  the  rents  of  the  premises  since  September  6, 
1874,  due  from  plaintiffs,  the  under-tenants,  according 
to  the  terms  of  their  several  leases,  exceeded  the 
amount  of  rent  due  from  the  plaintiff  to  his  landlord 
at  the  time  of  the  commencement  of  this  action,  to- 
gether with  all  costs  and  charges  incurred  by  said  land- 
lord ;  that  plaintiff  had  furnished  the  defendants  an 
account  of  the  rents  due,  and  to  grow  due,  and  the  in- 
terest and  the  amounts  to  be  credited  on  account  of  the 
rents  from  the  under-tenants  ;  that  the  same  had  been 
received  and  retained  by  the  said  Trust  Company  with- 
out objection  ;  and  by  the  said  account  there  is  no  rent 
in  arrear,  but  the  plaintiff  is  entitled  to  the  possession 
of  the  premises  under  the  statute  in  such  case  made 
and  provided,  for  the  unexpired  term  of  the  lease  under 
which  the  plaintiff  held  the  premises  exceeded  five 
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years  at  the  time  of  the  issuing  of  the  warrant  upon 
said  sammary  proceedings. 

That  the  plaintiff  had.  duly  demanded  that  the 
premises  should  be  restored  to  him  by  the  defendants, 
and  that  he  might  hold  and  enjoy  the  same  according 
to  the  terms  of  the  original  demise,  which  the  defend- 
ants had  refused.  And  prayed  that  an  accounting 
might  be  had  between  the  plaintiff  and  defendants,  in 
respect  to  the  rents  heretofore  accrued  and  now  due 
upon  the  lease  made  by  the  defendants  to  the  plaintiff ; 
that  the  amount  of  rent  due  from  the  tenants  might  be 
determined  and  credited  on  the  amount  due ;  that  if, 
upon  such  accounting,  it  should  be  found  that  any 
money  was  due  to  the  plaintiff  by  defendants,  he  might 
have  judgment  for  such  sum,  and  that  he  might  have 
judgment  restoring  the  premises  to  him,  and  that  he 
should  hold  and  occupy  the  same,  according  to  the 
terms  of  the  original  demise,  and  that  he  might  have 
such  other  or  further  relief  as  to  the  court  shall  seem 
just. 

All  the  defendants  answered  the  complaint. 

Both  sides  adduced  evidence  on  the  trial. 

On  the  evidence  thus  adduced  the  learned  judge  be- 
fore whom  the  canse  was  tried,  found,  among  others, 
the  following  facts.  . 

'*  TJtird.  That,  in  a  summary  proceeding  for  the  re- 
covery of  said  premises  by  the  lessors,  on  account  of  the 
non-payment  of  three  quarterly  installments  of  rent,  to 
wit,  a  principal  sum  of  $13,743.75,  before  the  Hon. 
James  W.  Fowler,  justice  of  the  district  court  in  the 
city  of  New  York  for  the  third  judicial  district,  after  a 
trial  on  the  merits  and  judgment  duly  rendered  in 
favor  of  said  lessors  on  September  1,  1874,  on  account 
of  the  said  lessee's  default  in  the  payment  of  said  three 
installments,  the  said  magistrate  duly  issued  his  warrant 
for  the  removal  of  all  persons  from  said  premises,  and 
to  i)ut  said  lessors  in  full  possession  thereof. 


I 

\ 


333        PtJRSELL  '0,  N.  Y.  LIFE  INS.  AND  TRUST  CO. 

. 1 , 

Statement  of  the  Case. 

^''Fourth.  That  on  September  4,  1874,  the  said  war- 
rant was  duly  executed,  and  by  virtue  thereof  the  said 
lessors,  the  defendants,  were  placed  in  full  possession 
of  said  premises. 

''Fifth.  That  on  April  14, 1875,  the  date  of  the  &-st 
service  of  any  of  the  defendants  in  this  action,  the 
amount  of  rent  which  would  be  in  arrear  as  by  the 
terms  of  said  lease,  was  five  quarterly  installments  of 
$4,581.25,  making  a  principal  sum  of  $22,906.25  ;  and, 
on  September  5,  1875  (to  wit,  one  year  from  the  date  of 
the  execution  of  said  warrant),  seven  quarterly  install- 
ments, making  a  principal  sum  *of  $32,068.75 ;  and,  on 
the  trial  of  this  action,  eight  quarterly  installments, 
making  a  principal  sum  of  $38,650 ;  and  that  the  gross 
sum  of  rents  and  profits  received  by  the  defendants 
from  the  said  premises,  from  the  date  of  the  execution 
of  said  warrant  up  to  the  said  April  13,  1875,  was 
$12,808.31,  and  the  net  rents  and  profits,  $12,030.33 ; 
and,  on  the  said  September  5,  1875,  the  said  gross  sum 
was  $18,658.28,  and  the  net  sum  $17,394.14 ;  and,  on  the 
trial  of  this  action,  the  said  gross  sum  was  $25,791.69, 
and  the  net  sum  $24, 123. 22. 

"  Twelfth,  That  at  no  time  since  the  execution  of 
said  warrant,  and  before  the  commencement  of  this  ac- 
tion, or  since,  did  the  plaintiff  pay  or  tender  to  the  de- 
fendants, their  representatives  or  attorneys,  or  any  of 
them,  or  to  the  said  magistrate,  the  amount  of  rent  in 
arrear,  and  the  costs  and  charges  incurred  by  the  land- 
lords, or  any  portion  of  either  of  said  sums,  and  thajt 
the  plaintiff  made  no  tender  whatever,  excepting  of  the 
said  account." 

On  the  findings,  judgment  was  entered,  whereby  it 
was  "  ordered,  adjudged  and  decreed  that  the  plaintiff 
has  not  redeemed  the  premises  described  in  the  com- 
plaint, and  is  not  entitled  to  the  possession  of  the  same, 
and  that  the  defendants  are  rightfully  in  possession 
thereof." 


^^^^^^^^^ 
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And  also  adjudging  that  certain  defendants  recover 
certain  sums  for  costs  and  disbursements. 

From  this  judgment  the  present  appeal  is  taken  by 
plaintiff. 

At  special  term  the  following  opinion  was  delivered. 

Sanford,  J. — The  plaintiff,  tenant  under  a  lease 
from  defendants  and  holding  over  after  default  in  the 
payment  of  rent,  was  dispossessed  of  the  demised 
premises,  on  September  4,  1874,  by  virtue  of  a  wairant 
issued  under  the  act  authorizing  '^summary  proceed- 
ings to  recover  the  possession  of  land"  (2  H.  8.  515, 
§  39).  The  warrant  was  duly  executed,  and  the  land- 
lords, defendants  in  this  action,  were  on  that  day  put 
into  full  possession.  The  act  (section  43)  declares  that 
"whenever  a  warrant  shall  be  issued  as  aforesaid," 
"  the  contract  or  agreement  for  the  use  of  the  premi- 
ses, if  any  such  exists,  and  the  relation  of  landlord  and 
tenant  between  the  parties,  shall  be  deemed  to  be  can- 
celed and  annulled."  It  was  held,  in  Hinsdale  v. 
White  (6  Hilly  507)  that  this  provision  annuls  the  lease 
from  the  time  of  the  default  for  which  the  warrant 
issues.  The  lessor,  as  ow^er  of  the  reversion,  on  re- 
suming possession,  is  in  as  of  his  former  estate,  and 
the  lessee  becomes  absolutely  divested  of  all  estate  in 
the  land.  But  in  this  case,  inasmuch  as  the  unexpired 
term  of  the  lease  under  which  the  premises  were  held, 
exceeded  iive  years  at  the  time  of  issuing  such  war- 
rant, the  plaintiff,  by  virtue  of  chapter  240  of  the  Laws 
of  1853,  still  has  the  option  and  privilege,  at  any  time 
within  one  year  after  his  eviction,  of  paying  or  tender- 
ing to  the  lessors,  their  representatives  or  attorney,  or 
to  the  officer  who  issued  the  wajrant,  all  rent  in  arrear 
to  the  time  of  such  payment  or  tender,  and  all  costs 
and  charges  incurred  by  the  landlords,  and  in  such 
case,  of  having  the  premises  restored  to  him,  and  tJiere- 
after  holding  and  enjoying  the  same,  without  any  new 
lease  thereof,  according  to  the  terms  of  the  original  de- 
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mise.  I  do  not  regard  this  provision  as  a  rei)eal  of  sec- 
tion 43,  above  referred  to. 

Its  effect  is  rather,  upon  compliance  with  the  condi- 
tion, to  create  anew  a  relation  of  the  same  character 
with  that  which  was  canceled  and  annulled,  and  to  ef- 
fect a  demise,  by  operation  of  law,  commencing  from 
the  date  of  such  compliance,  and  continuing  thereafter, 
during  the  term,  and  upon  the  same  conditions  as  pre- 
scribed by  the  original  lease.  It  is  not  claimed  or  pre- 
tended that  payment  or  tender  was  ever  made  by  the 
plaintiflf  to  the  defendants,  or  their  attorney,  or  to  the 
officer  who  issued  the  warrant ;  but  in  April,  1875,  the 
plaintiflf  commenced  this  action,  in  the  nature  of  a 
suit  in  equity,  alleging,  among  other  things,  in  his 
complaint,  that  on  the  first  day  of  May,  1874,  and 
thereafter  until  the  present  time,  the  premises  were  oc- 
cupied by  sub-tenants  of  his,  who  had  severally  agreed 
to  pay  rent  therefor  to  him,  that  such  rent  due  from 
such  sub-tenants  exceeded  the  amount  of  rent  due  from 
him  to  the  defendants,  with  all  costs  and  charges  in- 
curred by  them ;  that  on  March  8, 1875,  he  demanded  of 
defendants  an  account  showing  the  rents  collected  by 
them,  and  the  amount  due  to  them  from  himself ;  that 
such  demand  was  not  complied  with ;  that  he  there- 
upon tendered  to  them  an  account  showing  that  upon 
crediting  him  with  the  rents  payable  by  such  sub-ten- 
ants, no  rent  due  from  himself  remained  in  aiTear ; 
that  such  account  was  received  and  retained  by  defend- 
ants without  objection  ;  that  he  is  therefore  entitled  to 
possession,  and  has  demanded  that  the  premises  be 
restored  to  him. 

The  complaint  concludes  with  a  prayer  for  the  resto- 
ration of  the  premises,  for  an  accounting  with  respect 
to  such  rents,  and  for  a  money  judgment  for  such  sum 
as,  upon  such  accounting,  shall  be  found  due  and  pay- 
able to  him. 

The  novel  and  ingenious  theory  upon  which  this 
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action  proceeds,  involves  the  proposition-  that  when  the 
legislature,  in  clear  and  precise  terms,  singularly  free 
from  ambiguity  or  uncertainty,  has  prescribed  condi- 
tions upon  which  an  estate  may  vest,  a  court  of  equity, 
in  the  absence  even  of  an  attempt  at  compliance,  and 
without  so  much  as  an  offer  to  comply,  or  the  sugges- 
tion of  an  excuse  for  the  omission,  may  accept  some- 
thing else  in  lieu  of  the  condition  imposed, — the 
commencement  of  a  chancery  suit,  for  instance,  of 
indefinite  duration  and  doubtful  result, — as  an  equiva- 
lent substitute  for  an  immediate  money  payment ;  and, 
by  the  inherent  authority  of  its  own  arbitrary  decree, 
may  declare  the  estate  vested,  thus  overriding  the 
manifest  purpose  and  intent,  as  well  as  the  literal  re- 
quirements of  the  statute.  A  somewhat  similar  view  of 
the  province  and  the  scope  of  equity  jurisdiction  was 
suggested  to  this  court  in  the  case  of  Durgan  v.  Hogan 
(1  Bosw,  646),  but  was  promptly  and  decisively  repudi- 
ated, in  terms  which  I  have,  to  some  extent,  adopted. 

It  is  possible,  that  after  the  fulfillment  of  the  statu- 
tory requirement  and  the  establishment  of  plaintiflPs 
rights  by  actual  payment  and  acceptance  of  the  rent  in 
arrear,  an  equity  may  arise  which  will  entitle  him  to  an 
accounting  (Crawford  v.  Waters,  46  Bow.  Pr.  210) ; 
but  I  am  wholly  unable  to  discover  such  equity  in  the 
allegations  of  the  complaint  in  this  cause,  or  in  the 
proofs  adduced  at  the  trial. 

Upon  the  trial  it  appeared  that  upon  the  execution 
of  the  warrant,  every  sub-tenant  of  the  plaintiff  was, 
in  point  of  fact,  removed  from  the  premises,  and  that 
new  agreements  were  thereupon  entered  into  between 
the  defendants  and  each  of  such  sub-tenants  with  re- 
spect to  the  future  occupancy  of  their  several  tene- 
ments. Can  it  be  seriously  maintained  that  the  land- 
lords were  under  an  obUgation  to^the  plaintiff  to  retain 
such  sub-tenants  for  a  year,  or  that,  after  having  been 
removed,  they,  or  either  of  them,  were  under  the  flight- 
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est  obligation  to  any  one  to  return  i  It  is  contended  on 
behalf  of  the  plaintiff,  that  during  the  year  the  estate 
and  possession  of  the  landlords  were  closely  analogous 
to  those  of  a  mortgagee  in  possession,  and  that  they 
held  the  lands  in  trust  for  their  evicted  tenant.  There 
is  at  least  this  distinction  in  the  two  relations ;  that  the 
mortgagor  is  still  liable  for  the  mortgage  debt  and  ac- 
cruing interest,  notwithstanding  that  possession  is  in 
the  mortgagee  ;  while  the  evicted  tenant,  vrtth  his  lease 
canceled  and  annulled,  is-  burthened  with  no  covenant 
to  pay  rent,  and,  indeed,  is  under  no  liability  what- 
ever. If  the  analogy  hold  good  ilh  resi)ect  of  the  results 
deducible  from  it,  he  may  idly  fold  his  hands,  and 
speculate  upon  the  diligence  of  his  trustee,  reaping  a 
rich  reward  therefrom,  if  the  season  prove  prosjjerous, 
and  the  harvest  be  abundant,  but  turning  on  his  heel 
if  the  crop  should  chance  to  fail. 

It  further  appeared  on  the  trial  that  the  alleged  ac- 
count rendered  by  plaintiff,  made  up  in  manner  and 
form  as  stated  in  the  complaint,  was  never  accepted  or 
acquiesced  in,  but,  on  the  contrary,  was  disapproved 
and  disavowed  ;  and  that  the  net  income  actually  real- 
ized by  the  defendants  fell  short  of  the  plaintiff' s  rent 
in  arrear ;  that  no  such  laches  in  the  care  and  manage- 
ment of  the  property  was  shown  as  would  entitle  plain- 
tiff to  charge  defendant  with  a  rental  in  excess  of 
their  actual  receipts,  much  less  with  a  rental  equivalent 
to  that  for  which  his  sub-t«nants  would  have  been  lia- 
ble to  him  but  for  his  default  and  eviction,  even  were 
the  defendants  accountable  to  him,  upon  principles  ap- 
plicable to  the  case  of  a  mortgagee  in  possession. 

But  I  am  of  opinion  that  the  act  of  1842  (4  Bdm. 
Stat,  at  L,  661),  was  correctly  construed  by  Judge  In- 
GRAiiAM,  in  the  case  of  Waters  «.  Cmwford,  and  by 
Judge  Fancher  in  another  suit  between  the  same  par- 
ties, cited  above,  ani  entitled  Crawford  «.  Waters  (the 
latter*  case  reported  in  46  Ho\jo.  Pr.  210).    In  the  case 
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first  cited,  Judge  iNaRAHAMheld  that  "the  lessee  must 
tender  all  rent  in  arrear  at  the  time  of  such  payment  or 
tender."  "There  is  nothing,"  he  says,  " in  the  statute 
which  provides  for  the  reduction  of  the  rent  in  arrear 
by  crediting  rents  subsequently  collected  by  the  owner. 
What  may  be  the  liability  of  the  landlord  to  account  to 
the  lessee  after  he  regains  the  possession  is  not  neces- 
sary now  to  be  decided  ;  but  it  is  not  provided  in  this 
statute  that  any  such  credit  should  be  given  before  the 
lessee  obtains  the  restoration  of  the  lease. 

"The  provision  which  allows  the  tender  to  be  made 
to  the  officer  who  issued  the  warrant,  as  well  as  to  the 
parties,  shows,  that  it  was  not  intended  that  any  in- 
quiry should  be  made  as  to  these  credits.  He  could 
know  from  the  lease  the  rent  in  arrear,  and  also  the 
amount  of  costs  on  the  proceedings  before  him.  That 
he  was  authorized  to  receive,  but  he  could  not  ascertain 
the  amount  of  rent  collected  afterwards  or  the  neces- 
sary amount  of  repairs."  It  may  be  added,  in  this 
connection,  that  the  tender  or  payment  authorized  to 
be  made  to  the  lessor,  his  representatives  or  attorney, 
is  one  and  the  same. 

Whatever  ground  there  may  have  been,  in  the  case 
cited,  for  relieving  the  plaintiff  therein  from  the  legal 
consequences  of  his  omission  to  comply  strictly  and 
literally  with  the  requirements  of  the  act,— for  it  would 
seem  from  the  report  of  this  case  on  appeal  (Waters  t, 
Crawford,  2  Supreme  Ot  R.IT.&C]  602),  that  the  su- 
preme court  in  the  second,  department,  after  a  transfer 
of  the  case  thither  in  consequence  of  a  division  of  opin- 
ion on  the  part  of  the  court  here,  came  to  the  conclu- 
sion that  he  might  be  relieved, — ^no  ground  is  suggested 
for  an  equitable  interference  of  like  character  in  the 
ease  now  under  consideration.  There  performance  was 
in  good  faith  attempted^  and  there  was  in  reality  a  par- 
tial x)erf ormance  of  the  statutory  condition. 
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Here  the  obligation  to  perform  is  denied  and  repu- 
diated. 

The  plaintiff,  in  effect,  refuses  to  perform. 

The  principle  upon  which  courts  of  equity  interfere 
to  prevent  or  to  relieve  from  forfeitures  threatened  or 
incurred,  in  cases  of  fraud,  accident,  mistake,  surprise, 
or  even  of  excusable  neglect,  where  compensation  can 
be  awarded,  is  familiar. 

That  principle  was  recognized  and  acted  upon  by 
this  court  in  Gamer  v.  Hannah  (6  Ihier^  262),  and  in 
Giles  V.  Austin  (38  N.  T.  Superior  Ct  H.  .215,  235). 
In  Haywood  v.  Angell  (1  Vern.  233),  the  lord  keeper 
said  that  "in  all  cases  where  the  matter  lies  in  compen- 
sation, be  the  condition  precedent  or  subsequent,  there 
ought  to  be  relief."  An  important  difference,  how- 
ever, in  this  respect  between  the  breach  of  a  precedent 
and  that  of  a  subsequent  condition  exists,  and  was  very 
clearly  pointed  out  by  Judge  Cadwallader,  of  the 
United  States  circuit  court,  in  the  recent  case  of  Bird  v. 
The  Penn  Mutual  Life  Ins.  Co.  {Legal  Intelligencer^ 
Feb.  11,  1876). 

''In  the  latter  case/'  he  observes,  viz.,  in  that  of  the 
breach  of  a  condition  subsequent,  "  relief  may  be  given 
where  compensation  can  be  made,  although  the  non- 
performance of  the  condition  has  occurred  through 
mere  negligence,  unless  it  lias  been  wiUful  or  perverse 
neglect. 

' '  But  a  court  of  equity  does  not  in  any  case  relieve 
against  losses  consequent  at  law  ui)on  the  non-perform- 
ance of  a  condition  precedent,  where  such  non-perform- 
ance occurs  through  neglect  alone." 

(See  also  Sugden  on  the  Law  of  Property  as  admin- 
istered by  the  H.  of  L.  556-570). 

But  upon  this  principle,  it  is  difficult  to  perceive 
what  relief  can  be  afforded  to  the  plaintiff,  who  has  de- 
liberately elected  not  to  perform  the  condition  upon 
l)erformance  whereof  alone  his  restoration  to  his  former 
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rights  was  made  by  statute  to  depend.  He  dis- 
claims the  obligation  to  perform,  and  insists  upon  a 
supposititious  substitute  for  performance  wholly  un- 
warranted by  the  statute. 

His  attitude  is  not  that  of  a  suppliant  for  the  equi- 
table interposition  of  the  court  to  relieve  from  a  for- 
feiture upon  an  oflfer  of  full  comi)ensation,  but  rather 
that  of  an  injured  suitor  claiming  as  matter  of  right  a 
judgment  of  the  court,  enlarging  and  extending  the  op- 
eration of  a  remedial  statute,  of  whose  liberal  and 
beneficent  provisions  he  has  willfully  refused  to  avail. 
I  am  not  aware  of  any  principle  upon  which  such  an 
exercise  of  equitable  jurisdiction  can  be  invoked  or 
sustained. 

Judgment  must  be  rendered  in  favor  of  the  defend- 
ants, with  costs. 

Arnotix,  Hitch  &  Woodford^  attorneys,  and  Wil- 
liavri  Henry  ^ttioux^  of  counsel  for  appellant,  in  an 
elaborate  brief,  urged :— (1)  That  §  43  of  art.  2,  title  10, 
chap.  8,  part  3,  R.  S.  was,  so  far  as  leases  were  con- 
cerned, having  five  years  to  run,  repealed  by  chap.  240 
of  Laws  of  1842.  (2)  That  as  a  consequence,  the  posses- 
sion of  the  landlord  during  the  year  was  for  the  benefit 
of  the  tenant,  and  that  he  held  in  the  character  of  a 
trustee.  (3)  That,  consequently,  the  doctrines  which 
obtained  between  a  mortgagor  and  mortgagee  in  pos- 
session, a  bailor  and  bailee,  an  owner  and  his  creditor 
in  possession  under  the  English  writ  of  elegit,  applied 
to  this  case. 


Van  Winkle^  CavMer  &  Jay^  attorneys,  and  Edgar 
S..  WinJcle^  of  counsel  for  respondents,  Susan  N. 
D'Hauteville  as  administrator,  and  Susan  W.  D'Au- 
terville  in  her  own  right,  and  Betts  &  Robinson^  at- 
torney, and  N.  J.  Morris^  of  counsel,  for  the  N.  Y. 
life  Insurance  &  Trust  Co.,  in  a  well  considered  brief 
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combated   the  propositions  contended  for  by  appel- 
lant's counsel. 

By  the  Court. — Speir,  J.— The  defendants,  the 
Trust  Co.  as  trustees,  and  the  others  in  their  own  right, 
took  possession  of  the  premises  upon  the  plaintiff  being 
evicted  under  the  summary  proceedings,  and  he 
brought  his  action  in  the  nature  of  a  suit  in  equity 
within  the  year  for  restoration,  und^  the  statute  of 
1842.  In  it  he  claims  an  accounting  in  respect  to  the 
rents  which  he  alleges  theretofore  accrued  and  became 
due  on  the  lease,  and  the  rents  received  subsequent  to 
the  eviction  from  the  sub-tenants,  and  prays  that  the 
same  may  be  determined,  and  credited  to  the  amount 
due  to  the  defendants ;  and  if,  upon  su<3h  accounting, 
it  shall  be  found  that  any  moneys  are  due  to  the  plain- 
tiff by  defendants,  he  may  have  judgment  for  such 
sum,  and  judgment  restoring  the  premises  to  him,  to 
be  occupied  according  to  the  original  de^iise. 

To  sustain  this  action,  proof  should  be  made  that 
the  plaintiff  has  complied  with  the  requirements  of  the 
statute  upon  which  he  relies  for  the  restoration  of  the 
premises  to  him  as  lessee.  Within  one  year  after  the 
delivery  of  possession  to  the  landlord,  he  must  pay,  or 
tender  to  the  lessor,  his  representatives  or  attorney,  or 
to  the  officer  who  issued  the  warrant,  all  rent  in  arrear 
to  the  tiifie  of  such  payment  or  tender ;  and  all  costs 
and  charges  incurred  by  the  landlord. 

The  defendants  moved  upon  the  plaintiff's  case  to 
dismiss  the  complaint,  which  was  denied.  An  account- 
ing was  then  had  on  the  trial,  and  the  court  found  that 
no  such  payment  or  tender  of  rent  in  arrear,  costs  and 
charges  were  made  either  to  the  defendants,  their  rep- 
resentatives or  attorneys,  or  to  the  magistrate  who  is- 
sued the  warrant,  acd  no  tender  of  anything,  excepting 
tender  of  a  certain  account. 

This  account  was  constructed  by  charging  the  de- 
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fendants  with  certain  amounts  which  had  been  pro- 
vided in  a  contract  between  the  plaintiff  and  one 
William  Stuart,  whereby  the  plaintiff  was  to  build  a 
certain  theatre,  and  lease  the  same  to  Stuart,  though 
Stuart  had  never  paid  the  plaintiff  any  amount  what- 
ever ;  but  had  sued  the  plaintiff  for  damages  for  breach 
of  this  contract  to  build  and  lease.  It  cannot  be 
claimed  that  these  moneys  received  by  the  owner  in  his 
own  right  from  other  parties  can  form  any  part  of  the 
rent  due  to  the  evicted  lessee  on  his  lease.  Nor  can  the 
evicted  lessee  make  tender  by  including  in  the  sum 
offered,  any  amount  received  by  the  owners  above  sup- 
posed expenditures. 

The  statute  under  which  the  eviction  was  had  pro- 
vides that  upon  the  issuing  of  the  warrant,  the  contract 
or  agreement  for  the  use  of  the  premises,  if  any  such 
exist,  and  the  relation  of  landlord  and  tenant,  between 
the  parties,  shall  be  deemed  to  be  canceled  and  an- 
nulled. The  language  of  both  statutes  is  too  plain  for 
either  interpretation  or  construction.  The  words  em- 
body a  precise  and  definite  meaning  apparent  upon  the 
face  of  the  statutes.  Moreover  the  question  has  been 
determined  in  a  judicial  way,  and  the  parties  and  their 
proofs  have  been  heard,  and  their  rights  settled  by  a 
judicial  determination.  When  this  has  been  done,  the 
determination  is  conclusive  upon  the  parties  until  re- 
versed, vacated,  or  set  aside  in  the  form  prescribed  by 
law.  This  is  a  principle  of  universal  application,  and 
results  from  the  judgment  of  dispossession  in  the  sum- 
mary proceedings.  It  extends  alike  to  the  decisions  of 
the  highest  court,  and  the  humblest  oflSlcer  of  the  State 
entrusted  with  the  exercise  of  judicial  powers  (White 
V.  Coatesworth,  6  iV:  T.  143).  The  effect  of  the  judg- 
ment and  its  execution  therefore  is  that  the  lessee  is 
divested  of  aU  right  to  and  control  over  the  property, 
and  the  owners  are  in  possession  as  of  their  f  orm<»r  es- 
tate, as  owners  of  the  reversion.    While  the  lease  re- 
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mains  canceled,  the  lessee  has  no  right  to  the  posses- 
sion of  the  premises,  and  no  right  of  action  in  relation 
to  them  until  he  shall  have  established  such  right  by 
payment  or  tender  as  prescribed  by  statute. 

The  plaintiff  claims  to  be  released  from  this  duty 
and  obligation,  imposed  by  the  statute,  of  payment  or 
tender,  on  the  ground  that  the  latter  statute  of  1842 
repealed  the  prior  statute,  which  declares  that  whenever 
a  warrant  shall  be  issued  in  a  summary  proceeding, 
"  the  contract  or  agreement  for  the  use  of  the  premises 
and  the  relation  of  landlord  and  tenant  shall  be  deemed 
canceled  and  annulled,"  so  far  as  it  applies  to  leases 
having  an  unexpired  term  of  five  years  at  the  time  the 
warrant  issued. 

The  repeal  of  this  part  of  the  statute  is  made  the 
basis  of  the  counsel' s  argument  in  support  of  his  views 
of  the  law  of  the  case. 

It  was  doubtless  the  intention  of  the  legislature  in 
passing  the  statute  to  relieve  the  tenant  from  the 
harsh  severity  of  the  law  of  1820. 

Leases  having  more  than  five  years  to  run  might  be- 
come and  frequently  were  generally  very  valuable, 
owing  to  the  increased  value  of  the  land  and  improve- 
ments made  in  contemplation  of  the  enjoyment  of  a 
long  term.  In  case  the  tenant  became  unfortunate  and 
failed  to  pay  an  installment  of  rent  while  in  possession 
during  the  first  five  years  of  the  demised  premises,  the 
dispossession  was  supposed  to  work  a  very  considerable 
hardship. 

The  question  therefore  is  one  of  intent  in  framing 
the  statute. 

Ordinarily  express  language  is  used  where  a  repeal  is 
intended,  and  a  repeal  by  implication  is  not  favored. 
In  Bower  v.  Lease  (5  Hill^  225),  Nelson,  Ch.  J.,  said, 
"  The  invariable  rule  of  construction  in  respect  to  the 
repealing  of  statutes  by  implication  is,  that  the  earliest 
act  remains  in  force,  unless  the  two  are  manifestly  in- 
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consistent  with  and  repugnant  to  each  other ;  or  unless 
in  the  latest  act  some  express  notice  is  taken  of  the 
former,  plainly  indicating  an  intention  to  abrogate  it." 

The  reason  of  the  rule  is  that  when  the  mind  of  the 
legislature  has  considered  the  object  and  details  of  the 
subject  of  the  statute,  and  not  in  express  language  con- 
tradicting the  original  act,  the  latter  act  shall  not  be 
considered  as  intended  to  affect  the  previous  provisions 
of  the  former,  unless  it  is  absolutely  necessary  to  give 
the  latter  act  such  a  construction  as  that  its  words  shall 
have  any  meaning  at  all. 

It  appears  that  the  mind  of  the  legislature  was 
pointedly  turned  to  the  intention  it  had  in  view  in 
framing  this  act  of  1842. 

The  legislature  therefore  rei)ealed  an  amended  act, 
passed  April  25,  1840 — ^being  an  amendment  to  subdi- 
vision 2  of  section  38  of  chapter  8  of  title  10  of  the 
third  part  of  the  Revised  Statutes.  The  amended  act 
which  was  repealed  was  to  the  effect  that  subdivision 
2  should  not  be  construed  to  apply  to  any  lease,  the 
unexpired  term  of  which  should  not  exceed  five  years. 
The  attention  of  the  legislature  was  therefore  called  to 
the  necessity  of  repealing  so  much  of  the  act  authoriz- 
ing summary  proceedings  as  regarded  leases  exceeding 
the  term  of  five  years  ;  and  it  follows  that  in  its  judg- 
ment no  further  repeal  was  necessary.  The  right  of 
payment  or  tender  is  not  alone  limited  to  the  tenant. 
Provision  is  made  for  the  mortgagee  and  judgment 
creditor,  either  of  whom  may  pay  the  rent  in  arrear. 
This  right  they  get  in  the  same  way  as  the  tenant — ^by 
the  force  and  sanction  of  the  statute.  The  statute  it- 
self cancels  the  lease  upon  eviction,  and  the  lessee  has 
no  right  of  action  while  the  lease  remains  canceled. 

Payment  or  tender  of  the  rent  in  arrear  must  be  the 
first  step  taken  towards  restoration,  and  until  that  be 
done  no  right  of  action  accrues.  The  lessee  has  no 
standing  in  court,  as  against  the  owner,  in  respect  to 
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the  premises,  until  he  establishes  such  right  as  pre- 
scribed by  statute,  by  making  payment  or  tender. 

He  has  therefore,  no  right  to  an  accounting  of  the 
profits  received  by  the  owner  under  the  statute,  and  if 
not  under  the  statute,  he  cannot  have  it  in  equity.  If 
the  law  commands  or  prohibits  a  thing  to  be  done, 
equity  cannot  enjoin  the  contrary,  or  dispense  with  the 
obligation. 

The  general  term  of  the  supreme  court,  in  Waters 
V.  Cmwi ord,  2  T.  i&  C.  602,  decided  that  under  the 
prayer  for  general  relief,  the  plaintiff  was  entitled  to  an 
accounting.  The  decision  was  put  upon  the  ground 
that  the  prayer  for  general  relief  was  equivalent  to  a 
special  prayer  for  redemption. 

The  special  term  had  decided  that  the  plaintifi  was 
not  entitled  to  an  account,  and  I  think  in  that  case,  the 
general  term  rightly  held  that  was  error.  The  account- 
ing might  have  presented  such  a  case  as  would  have 
entitled  the  lessee  to  redeem  under  the  statute.  That 
was  quite  unlike  the  present  case.  There  was  a  partial 
performance  of  the  statutory  condition  to  make  pay- 
ment or  tender,  and  the  plaintiff  in  good  faith  under- 
took to  perform,  but  misapprehended  the  construction 
of  the  statute. 

Here,  although  no  attempt  to  perform  the  statutory 
requirement  was  made,  the  court  allowed  the  account- 
ing to  take  place,  and  upon  the  facts  ascertained  held 
that  the  plaintiff  had  no  case. 

The  judgment  of  the  special  term  must  be  afltoned 
with  costs. 


Curtis,  Ch.  J.,  and  Sedgwick,  J.,  concurred. 
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ELIJAH  DOANE  and  another,  Plaintiffs  and 
Appellants,  v.  WILLIAM  LINDSAY,  Assignee, 
Defendant  and  Respondent. 

I  PARTNERSHIP. 
1.  ATTACmiENT   ISSLTJD,   IN  AN  ACTION  AGAINST  CO- 
PARTNERS UPON  A  Fliyd  DEBT,  AGAINST  ONE  OF  THE 
FIRM. 

{a)  yfniLT  CAN  BE  SEIZED  UNDEB. 

1.  Only  the  right  and  interest  of  the  partner  against  whom 
the  attachment  issued,  in  the  partnership  goods;  which 
is  the  surplus  remaining  after  the  partnership  debts  have 
been  paid. 
Qi)  Agbeehemt  bbtwbbn  ATTACHma  cbeditob  and  subse- 
quent ASSIGNEE  OP  THE  FiRac,  whcreby  in  substance  the 
assignee  was  to  sell  the  attached  goods;  and  the  applica- 
bility of  the  proceeds  to  be  determined  by  the  court  or 
otherwise,  as  the  parties  might  agree. 
1.  Effect  of.    It  places  the  attaching  creditor  in  the  posi- 
tion of  a  purchaser  of  the  attached  interest  at  a  sherijGTs 
sale  thereof. 

Held— 
it  appearing  on  the  trial  of  an  action  brought  by  the 
attaching  creditor,  based  on  such  agreement,  that  at 
the  time  of  the  levy  of  the  attachment  the  firm  was  in- 
solvent, that  no  part  of  the  proceeds  was  applicable  on 
the  judgment  obtained  in  the  action  in  which  the  at- 
tachment issued,  and  therefore  the  complaint^was  prop- 
erly dismissed. 

Before  Curtis,  Ch.  J*,  and  Speir,  J. 

Decided  May  8,  1877. 

Appeal  from  a  judgment  in  defendant' s  favor,  en- 
tered upon  findings  of  fact  and  law,  made  by  the  judge 
who  held  the  court  at  special  term,  before  which  it 
came  and  was  tried  without  a  jury. 

On  December  21,  1875,  the  plaintiffs  were  copan- 
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ners  doing  business  under  the  finn-name  of  Doane  & 
Gott,  and  on  the  same  day  John  Winans  and  Jared 
Flagg  were  copartners  doing  business  in  the  same  city 
under  the  firm-name  of  John  Winans  &  Company. 
On  that  day  said  firm  of  John  Winans  &  Company 
were  indebted  to  the  plaintiffs  in  the  sum  of  $864.10 
with  inteTest  thereon,  for  goods  sold  and  delivered  to 
them  by  plaintiffs  herein ;  and  on  said  day  and  for  a 
long  time  prior  thereto  the  said  Winans  was,  and  had 
beeij  a  non-resident  of  the  State  of  New  York,  but  said 
Flagg  was  a  resident  of  the  city  of  New  York.  On 
said  day  plaintiffs  commenced  an  action  in  the  supreme 
court  of  the  State  of  New  York,  against  said  Winans 
and  Flagg  as  such  copartners  to  recover  said  sum  of 
8864. 10  for  goods  sold  and  delivered  them  as  aforesaid 
by  said  plaintiffs,  and  on  said  day  obtained  a  warrant 
of  attachment  directed  to  the  sheriS  of  the  city  and 
county  of  New  York,  and  commanding  him  "to 
attach  and  safely  keep  all  the  property  of  the  said  de- 
fendant Winans  within  your  county  or  so  much  there- 
of as  may  be  suflBcient  to  satisfy  the  plaintiffs'  claim 
of  $864.10  with  interest  as  aforesaid,  together  with  the 
cost  and  expenses." 

By  virtue  of  said  warrant  said  sheriff  on  said  day 
took  into  his  possession  under  said  attachment  a  large 
amount  of  merchandise,  being  of  the  value  of  $2,000 
and  upwards,  and  being  all  the  stock  in  trade  of  said 
John  Winans  &  Company.  Said  Winans  and  Flagg 
were  partners  and  owners  of  said  stock  in  trade,  and 
Winans  had  at  least  a  half  interest  therein. 

The  summons  arid  complaint  in  said  action  were 
served  simultaneously  with  the  levy  under  said  attach- 
ment on  both  of  said  defendants.  On  the  same  day, 
but  several  hours  after  said  levy,  and  before  any  judg- 
ment was  entered  in  said  action,  said  firm  of  John 
Winans  &  Company  made  a  general  assignment  of 
their  property  for  the  benefit  of  their  creditors,  to  the 
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defendant  in  this  action.  Such  proceedings  were  had 
in  said  action,  that  judgment  for  failure  to  answer  was 
duly  entered  in  favor  of  the  plaintiffs  and  againsc  said 
Winans  and  Flagg,  on  January  11, 1876,  for  ^965. 56. 

On  December  31,  1875,  the  parties  to  this  action 
made  and  entered  into  the  following  agreement  in  the 
action  in  which  the  attachment  issued. 


"N.  Y.  Supreme  Court. 


"  Doane  and  Gott, 

7). 

'*  John  Winans  &  Company. 


''  It  is  hereby  agreed  that  the  assignee  of  the  above- 
named  defendants  may  sell  the  attached  property  here- 
in, and  that  he  retain  in  his  hands  the  proceeds  of  such 
sales,  such  proceeds  to  take  the  place  of  such  attached 
property  and  to  be  applicable  to  the  payment  of  the 
plaintiffs'  claim  in  this  action,  if  the  court  shaU  so 
order ;  and  shall  in  all  respects  be  applicable  to  the 
same  extent  as  the  property  if  unsold  would  be  appli- 
cable to  the  payment  of  any  judgment  recovered  by 
the  plaintiffs  herein.  The  question  of  such  applica- 
bility to  be  hereafter  determined  by  the  court  or  otdier- 
wise,  as  may  be  agreed  upon  by  the  respective  parties 
hereto ;  and  said  assignee  hereby  agrees  to  hold  said 
proceeds  to  be  disposed  of  as  aforesaid ;  and  it  is  fur- 
ther agreed  that  any  goods  in  the  hands  of  said  as- 
signee which  were  consigned  to  defendants  by  plain- 
tiffs, be  sold  in  the  same  manner  and  the  proceeds  be 
held  subject  to  such  further .  order  and  determination 
as  may  be  had  in  the  premises  by  th^  respective  parties 
hereto,  and  said  assignee  hereby  agrees  to  hold  said 
proceeds  and  the  proceeds  of  any  of  said  consigned 
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goods  which  have  heretofore  been  sold  subject  to  such 
order  or  determination. 

''Dated,  December  31st,  1875. 

[Sd.]       William  Lindsay,    Assignee, 
[Sd.]       Isaac  L.  Miller,  Pl'flfs  Atty." 

The  defendant  herein  in  pursuance  of  said  agree- 
ment sold  said  attached  pror)erty,  from  which  he  re- 
ceived and  now  holds  in  accordance  with  said  agree- 
ment the  sum  of  $3,200. 

It  was  admitted  that  the  debts  of  the  firm  at  the 
time  of  the  attachment  were  about  $3,000. 

The  judgment  appealed  from  is  based  on  the  above 
agreement. 

Isaac  L.  Miller^  attorney,  and  of  counsel,  for  ap- 
pellants, urged  : — I.  The  sheriff  was  not  only  justified, 
but  it  was  his  duty  to  take  manual  possession  of  the 
copartnership  property  under  the  attachment,  and  the 
defendant  in  this  action,  as  assignee,  could  not  have 
retaken  the  same  by  replevin  (Smith  v.  Orser,  42  N.  Y. 
132  ;  S.  C,  43  Barb.  187 ;  GoU  v.  Hinton,  8  Ahh.  Pr, 
120,  and  cases  there  cited).  The  court  wiU  observe 
that  these  decisions  are  in  actions  brought  against  one 
or  more  members  of  a  partnership  by  private  creditors, 
and  not  on  a  copartnership  indebtedness ;  while  the 
original  action  brought  by  plaintiffs,  and  in  which  the 
attachment  was  issued,  was  a  suit  against  all  the  mem- 
bers of  a  copartnership,  and  on  a  copartnership 
indebtedness. 

II.  The  possevssion  of  the  sheriff  being  lawful,  the 
plaintiffs,  by  virtue  of  the  levy  under  said  attachment, 
ceased  to  be  creditors  at  large  of  said  firm  of  John 
Winans  &  Co.,  but  became  creditors,  having  a  specific 
lien  on  the  goods  and  chattels  attached  (Richney  t?. 
Stryker,  31  N.  Y.  [4  TiX]  140 ;  Frost  v.  Mott,  34  Id. 
[7  n;^.]  253  ;  Heye  v.  Bolls,  2  Daly,  231). 

III.  It  having  thus  been  demonstrated,  (a)  That  the 


DOANB  tf.  LINDSAY.  403 


Appellants*  points. 


sheriflf  was  lawfully  in  possession  of  the  property  at- 
tached; (&)  that,  by  virtue  of  the  levy,  plaintiffs 
ceased  to  be  creditors  at  large,  and  became  creditors 
having  a  specific  lien  on  ftie  property  thus  attached  ; 
we  come  to  the  real  questions  at  issue,  viz  :  1 .  Is  the 
interest  of  a  member  of  a  partnership  in  partnership 
effects,  property  capable  of  being  attached  ?  2.  If  such 
interest  is  attachable,  what  rights,  if  any,  did  plaintiffs 
acquire  by  virtue  of  said  levy,  under  the  attachment  i 
(Winans  had,  at  least,  one-half  interest  in  the  partner- 
ship stock  in  trade  seized  under  the  attachment. )  1.  The 
interest  of  a  partner  is  "property"  capable  of  attach- 
ment (McKay  v,  Harrower,  27  Barb.  463 ;  approved  in 
Smith  V.  Orser,  supra).  Partners  are  joint  tenants  in 
the  stock  and  all  the  effects.  They  are  seized  per  mi 
etper  tout  (Phillips  v.  Cook,  24  Wend.  389,  393,  cited 
and  approved  Smith  v.  Orser,  supra;  Mabbett  v. 
White,  12  iV:  Y.  [2  Ker.]  442,  454,  455  ;  WeUs  v.  March, 
30  N.  Y.  344,  350  ;  Baldwin  v.  Tynes,  19  Abb.  Pr.  32). 
The  corpus  of  the  effects  is  partnership  property 
(Menagh  v.  Whitwell,  52  iV'.  Y.  146,  158 ;  Parsons  on 
Partn.  160 ;  Brinkerhoff  «.  Marvin,  6  Johns.  Ch.  320, 
328  ;  Berry  v.  Kelly,  4  Rob.  106, 125).  These  decisions 
appear  to  establish  beyond  all  controversy  that  a  part- 
ner's interest  in  partnership  effects  is  property,  and 
the  conclusion  seems  to  follow  naturally  and  inevitably 
that  as  such  it  can  be  taken  under  attachment  and 
held  to  await  the  final  decision  of  the  case.  2.  As 
to  the  right  acquired  by  plaintiffs  by  the  levy  made 
under  the  attachment.  It  being  admitted,  that  the 
defendant,  as  assignee,  has  in  his  possession  $2,200 
proceeds  realized  from  the  sale  of  the  attached  prop- 
erty, and  that  said  Winans  was  interested  in  said  prop- 
erty to  at  least  the  extent  of  one-half,  and  as  plaintiffs 
are  fully  protected  by  the  stipulation,  it  seems  to  be 
perfectly  obvious  in  the  light  of  the  decisions  under 
subdivision  one  of  this  point,  that  plaintiffs  are  entitled 
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to  judgment  against  defendant  as  such  assignee  to  the 
full  extent  of  their  claim  with  costs.    But  at  this  stage 
of  the  case  plaintiffs  are  met  with  the  following  objec- 
tions, viz.,  a  partner  is  interested  only  in  the  surplus 
remaining  after  the  payment  of  the  firm  indebtedness  ; 
that  plaintiffs  could  only  attach  that  interest ;   that 
*  Winans  &  Co.  were  insolvent,  therefore  nothing  could 
remain  after  payment  of  firm  indebtedness,  and  that, 
therefore,  plaintiffs  attached  nothing,  and  the  follow- 
ing cases  are  cited  in  support  of  this  theory  {In  re 
Smith,  16  John.  126 ;  Allen  on  Shff.  [Ed.]  1845,  154). 
In  re  Smith  may  be  considered  as  overruled  by  Smith  v. 
Orser,   supra,   see  opinion  of  Lott,  J.     With  refer- 
ence to  this  objection  it  should  be  noticed  that  the 
authorities  holding  the  interest  of  a  member  of  a  part- 
nership in  partnership  effects  to  consist  merely  in  the 
surplus  remaining  after  the  debts  of  the  firm  have  been 
paid,  will  be  found  to  be  at  the  suit  of  a  private  credi- 
tor (3  K.  a  78,  note  6,  11th  Ed. ;  Menagh  v.  Whitwell, 
Smith  V.  Orser,  Goll  v.  Hinton,  supra).    By  a  critical 
examination  of  the  opinion  of  Rapallo,  J.,  in  Menagh 
V,  Whitwell,  it  will  be  seen  that  though  he  appears  to 
state  this  rule  more  broadly  (see  p.  158),  yet  in  reality 
he  refers  to  actions  brought  by  private  creditors  of  one 
or  more  members  of  the  copartnership  or  by  parties 
claiming  under  one  or  more.    The  reason  of  this  rule 
is  twofold:    1.    For  the  protection  of  copartnership 
creditors,   /.  e.,  partnership  debts  have  in  equity  an 
inherent  priority  of  claim  to  be  discharged  from  part- 
nership property  (Menagh  v,   Whitwell,  supra).    2. 
For  the  protection  of  the  other  members  of  the  co- 
partnership, /.  e.y  in  order  that  partnership  assets  may 
not  be  used  in  the  liquidation  of  private  indebtedness 
of   one   partner  to  the  prejudice  of   the   remaining 
copartner. 

IV.  This  case  was  dismissed.     The  court  following 
' '  with  some  doubt ' '   Berry  v.   Kelly,   supra.     The 
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court  in  that  case  did  not  and  conld  not  hold  as  stated 
in  the  special  term  opinion  rendered  in  this  case,  that 
*'  an  attachment  by  a  firm  creditor  of  the  goods  of  one 
of  the  firm,  in  an  action  against  the  firm,  on  a  firm 
indebtedness,  did  not  enable  the  sheriff  to  levy  on  a 
greater  quantum  of  interest 'in  firm  property  than  if 
the  plaintiff  was  a  creditor  of  the  defendant  in  the  at- 
tachment individually,-'  for  the  following  reasons:  1. 
Said  firm  of  Carroll  &  Mead  was  insolvent  and  unable  to 
pay  its  debts.  2.  That  being  the  case,  if  plaintiffs 
occupied  no  better  position  than  individual  creditors 
of  the  non-resident  defendants,  against  whom  the  at- 
tachment was  issued,  they  only  attached  the  interest 
that  said  non-resident  defendants  had  in  the  surplus 
remaining  after  the  payment  of  the  partnership  in- 
debtedness (Menagh  v.  Whitwell,  Smith  v.  Oreer, 
supra),  and  the  i)artnership  being  insolvent,  there 
would  be  no  surplus  or  interest  therein  remaining,  con- 
sequently nothing  attachable.  3.  The  sale,  therefore, 
to  Beiry  would  have  transferred  all  the  right,  title  and 
interest  of  the  partnership  to  the  goods  so  sold,  and 
the  plaintiff  Berry  would  have  been  entitled  to  recover 
against  the  sheriff,  not  one-third  of  what  the  said  at- 
tached goods  were  worth,  but  the  full  value  thereof, 
which  was  not  pretended.  The  court  in  Berry  ti.  Kelly 
did  state  that  the  individual  partner's  right  to  appro- 
priate partnership  proi)erty  to  pay  partnership  debts 
could  not  be  levied  on  by  attachment.  It  not  being 
property  in  any  sense  of  the  word,  but  a  mere  incident 
upon  the  relation  of.  partnership.  It  is  assumed  that 
by  the  phrase,  ''right  of  appropriation,"  the  court 
meant  that  the  only  interest  that  each  partner  had  in 
partnership  effects  was  the  right  to  use  or  "appropri- 
ate'' the  same  in  liquidation  of  partnership  debts. 
Plaintiffs  attack  this  proposition  on  the  following 
grounds  :  1.  The  court  at  special  term  proceeded  upon 
the  theory  that  the  plaintiffs  in  the  attachment  suit 
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acquired  certain  rights  under  and  by  virtue  of  the 
levy  under  said  attachment,  and  awarded  damages 
against  the  sheriff.  The  general  term  affirmed  the 
judgment  against  the  sheriff,  upon  the  theory  that  the 
sheriff  had  no  right  to  sell  the  whole  of  the  attached 
property.  Having  thus  decided,  the  case  was  disix)sed 
of,  and  the  remarks  as  to  the  ''  right  of  appropriation," 
and  as  to  such  right  not  being  attachable  and  not  being 
property,  are  not  only  dicta^  but  are  in  conflict  with 
the  decision,  for  as  before  shown  if  the  non-resident 
jTartners'  interest  was  not  attachable,  plaintiff  was 
damaged  not  only  to  the  extent  of  one-third,  but  to 
the  full  value  of  the  property,  and  he,  having  appealed, 
should  have  been  awarded  a  new  trial  in  order  to  give 
him  an  opportunity  of  proving  damage.  2.  Said  pro- 
position is  also  in  conflict  with  that  portion  of  the 
opinion  on  page  125,  holding  that  whatever  may  be  the 
state  of  the  partnership  accounts,  whatever  may  be  the 
state  of  the  firm  as  to  solvency,  each  partner  has  a 
proijerty  and  interest  in  the  partnership  assets,  coequal 
to  his  share  in  the  firm  ;  and  also  on  i)age  128,  holding 
that  the  plaintiff  buying  the  goods  subject  to  the  at- 
tachment on  the  shares  of  the  two  partners,  his  right, 
therefore,  was  subordinate  to  that  of  the  sheriff. 
Plaintiffs  submit,  that,  if  the  non-resident  partners 
had  but  the  "right  of  appropriation,  which  right  is 
not  property,  being  only  an  incident  and  not  attach- 
able," then  the  plaintiff  Berry  did  Tiot  buy  the  goods 
subject  to  any  lien  thereon,  by  virtue  of  the  levy  un- 
der the  attachment,  and  that  his  rights  were  not  only 
prior  to  those  of  the  sheriff,  but  that  the  sheriff  him- 
self was  technically  a  trespasser,  there  being  no 
"property"  that  he  could  levy  on  by  virtue  of  the 
attachment.  3.  Plaintiffs  insist  that  as  matter  of  law 
so  much  of  said  opinion  as  speaks  of  the  interest  of  a 
partner  in  partnership  effects  as  a  "right  of  approini- 
ation,"  as  a  "  mere  incident  of  the  partnership,"  as 
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^^not  being  property  in  any  sense  of  the  word,"  is  xm- 
sound  and  in  conflict  with  the  well  settled  law  of  this 
State,  partners  being  seized  per  mi  et  per  tout^  and 
without  further  amplifying  this  point,  refer  to  the 
authorities  cited  under  the  third  point. 

V.  Plaintiffs  claim  that  by  virtue  of  the  attachment 
they  acquired  a  lien  on  the  interest  of  John  Winans  in 
the  stock  in  the  trade  belonging  to  the  firm  of  John 
Winans  &  Co.  That  said  interest  was  at  least  one-half 
the  value  thereof.  That  plaintiffs  are  fully  protected 
by  the  stipulation  made  by  the  assignee.  That  said 
assignee  holds  the  proceeds  realized  from  the  sale  of 
said  stock  subject  to  the  rights  of  plaintiffs  herein,  and 
that  the  claim  of  the  plaintiffs  should  be  satisfied 
therefrom. 

John  L.  Lindsay^  of  counsel,  for  respondent, 
urged : — I.  The  interest  of  Winans  alone  in  the  firm 
assets  was  attached,  and  only  his  individual  interest 
could  be  attached ;  his  interest  was  what  was  left  over 
after  the  firm's  debts  were  paid  (Berry  v.  Kelly,  4  Rob, 
113  ;  Smith  7).  Orser,  42  N.  T.  132 ;  GoU  v.  Hunton,  8 
Abb.  Pr.  120).  He  had  no  interest  liable  to  attachment ; 
for  the  debts  of  the  firm  at  the  time  of  the  attachment 
greatly  exceeded  the  value  of  the  firm's  assets ;  the 
debts  being  $12,000,  and  the  firm  assets  only  $3,000. 
The  general  assignment  followed  the  attachment  and 
preceded  the  judgment.  Upon  the  assignment  the 
firm  property  became  vested  ih  the  assignee,  and  could 
not  be  levied  upon  under  the  execution  against  the 
property  of  the  debtors.  Had  the  sheriff  under  the 
execution  sold  to  a  stranger  the  interest  of  Winans, 
the  purchaser  would  be  entitled  simply  to  an  account- 
ing and  to  such  an  amount  as  Winans  would  be  entitled 
to  after  the  firm  debts  were  paid  (Berry  v.  Kelly,  Smith 
V.  Orser,  supra).    The  judgment  sliould  be  affirmed. 
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By  the  Court. — Speir,  J. — ^The  question  presented 
is,  what  title  or  interest  superior  to  that  of  the  assignee, 
the  plaintiffs  had  in  the  goods  sold  under  the  agree- 
ment. 

It  is  obvious,  that  whatever  title  or  interest  they 
had  resulted  from  the  levy  of  the  attachment.  We 
musty  therefore,  see  what  title  or  interest  that  levy 
gave. 

In  Berry  v.  Kelly  (4  JRob.  106),  it  is  determined 
that  under  an  attachment  issued  under  like  circum- 
stances, only  the  right  and  interest  of  the  partner, 
against  whom  it  was  issued,  in  the  partnership 
goods  could  be  attached.  That  right  and  interest  is 
the  surplus  remaining  after  the  jxartnership  debts  have 
been  paid. 

If,  under  an  execution  issued  by  plaintiffs  upon  a 
judgment  obtained  by  them  in  the  action  in  which  the 
attachment  issued,  the  sheriff  had  sold  the  right  and 
interest  of  the  partner  against  whom  the  attachment 
issued,  in  the  partnership  property  (his  interest  in  which 
was  seized  under  the  attachment),  then  as  to  the  plain- 
tiffs the  sum  for  which  such  right  and  interest  was  sold 
would  represent  the  value  thereof  and  be  applicable 
on  their  judgment ;  but  as  to  the  purchaser  such  sum 
might  well  not  represent  the  value  of  such  interest. 
Its  value  to  the  purchaser  would  depend  upon  the  state 
of  the  partnership  affairs  ;  if  the  firm  was  insolvent 
its  value  would  be  nothing,  and  it  would  increase  in 
value  in  proportion  as  the  affairs  of  the  firm  approached 
to  solvency. 

In  this  case  there  has  been  no  sale  under  execution 
in  consequence  of  the  agreement  between  the  plaintiffs 
and  the  assignee  of  the  firm.  The  substantial  effect  of 
that  agreement  is  to  place  plaintiffs  in  the  position  of 
purchasers,  for  a  nominal  sum,  of  the  right  and  inter- 
est of  the  partner  against  whom  the  attachment  issued. 
It  follows  that  the  actual  value  of  that  right  and 
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interest,  as  dependent  on  the  condition  of  the  partner- 
ship affairs,  is  the  measure  of  their  interest  in  the 
goods  themselves  and  in  the  proceeds  thereof  arising 
from  the  sale  by  the  assignee. 

It  appeared  on  the  trial,  that  the  firm  were  largely 
insolvent,  its  indebtedness  being  $12,000,  while  its 
total  assets  were  only  $3,000. 

The  interest  of  the  partner  against  whom  the  attach- 
ment issned  in  the  goods,  his  interest  wherein  was 
wholly  valueless,  and,  in  fact,  nothing. 

No  right  or  interest  in  the  goods  was  therefore 
seized  under  the  attachment,  and  consequently  plain- 
tiffs have  no  interest  in  and  are  not  entitled  to  any  por- 
tion of  the  goods.  It  results  that  the  complaint  was 
properly  dismissed. 

Judgment  affirmed,  with  costs. 

Curtis,  Ch.  J.,  concurred. 


EMMA  K.  RITZLER,  Plaintiff  and  Respondent,  v. 
THE  WORLD  MUTUAL  LIFE  INSURANCE  COM- 
PANY, Defendants  and  Appellants. 

life  rNSTJRANCE. 
Policy.  — ArPLiCATiON. 
Effect  of  mahing  the  latter  a  part  of  the  (xmtract,  and  "by  the  terme  of 
the  policy y  contracting  that  the  statements  in  the  application  are  true, 
and  if  not  true,  the  policy  vaid,  <S^, 

If  a  person  contracting  for  life  insurance  make  the  payment 
of  the  policy  conditional  upon  the  absolute  truth  of  his 
answers  to  questions  in  the  application  as  to  whether  he 
has  been  afflicted,  -at  any  time,  by  any  one  of  a  long  cata- 
logue of  diseases,  he  must  be  bound  by  it,  although  it  may 
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be  oftentimes  impossible  for  the  applicant  to  answer  oor- 
rectly. 
The  courts  cannot  set  aside  the  conditions  of  such  a  contract, 
although  the  insured  may  have  inadvertently  erred — by 
failure  of  memory  or  otherwise — ^in  an  answer  to  any  one 
of  the  numerous  questions  in  the  application.  Foot  ^.  The 
Etna  life  Ins.  Co.,  61  N.  Y.  677. 

Before  Curtis,  Ch.  J.,  Sanford  and  Preedman,  J  J. 

Bedded  May  8,  1877. 

This  is  an  appeal  from  a  judgment  entered  on  a 
verdict  in  favor  of  the  plaintiff,  and  also  from  an  order 
denying  defendant's  motion  for  a  new  trial,  made  on  the 
minutes  of  the  court. 

This  action  is  brought  on  a  policy  of  life  insurance, 
for  $1,500,  issued  by  the  defendants  on  the  life  of  plain- 
tiflPs  husband,  John  A.  Ritzier. 

The  policy,  upon  its  face,  purports  to  have  been 
issued  "in  consideration  of  the  representations,  decla- 
rations ahd  covenants  contained  in  the  application 
therefor^  to  which  reference  is  here  made,  as  a  part  of 
tills  contract^^^  and  upon  the  express  condition  and 
agreement,  ' '  that  the  statements  and  declarations  made 
in  the  application  therefor,  and  on  the  faith  of  which  it 
is  issued,  are  in  all  respects  true,  without  the  suppres- 
sion of  any  facts  relating  to  the  health  or  circumstances 
of  the  insured,  affecting  the  interests  of  the  company; " 
and  that,  "in  case  of  the  infringement  of  any  of  the 
foregoing  conditions,  .  .  .  this  policy  shall  become 
null,  void  and  of  no  effect." 

The  application,  refered  to  in  the  policy,  was  sub- 
scribed by  the  plaintiff's  husband,  in  her  name  and  on 
her  behalf,  as  well  as  by  himself,  individually.  It  con- 
tains an  agreement  that ' '  this  declaration  and  the  above 
proposal  shall  be  the  basis  of  the  contract"  between 
the  parties,  and  "that,  if  any  fraudulent  or  UTdrue 
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allegation  be  contained  therein,  or  in  the  proposal,'' 
the  policy  shall  be  void. 

The  application  contains  certain  "questions  to  be 
answered  by  the  person  whose  life  is  proposed  to  be 
insured, — and  which  form  the  basis  of  the  contract." 

Among  them  are  the  following,  with  a  negative  an- 
swer appended  to  each. 

"  Qu.  12.  Has  the  party  ever  had  any  of  the  follow- 
ing diseases : " — (Here  foUows  a  numerous  list,  includ- 
ing, among  others,  ''rheumatism") — "or  any  serious 
disease?"     Ans.  "No." 

If  the  i>arty  has  had  one  or  more  of  these  diseases, 
please  state  particularly,  which,  when,  how  severe,  and 
whether  fully  recovered,  and  answer,  no,  to  all  the 
rest    Ans.  "No." 

"Qu.  13.  Has  the  party  had  inflammatory  rheuma- 
tism, if  so,  when  and  how  often?"     Ans.  "No." 

Upon  the  trial,  it  api)eared  in  evidence  that,  in  or 
near  the  year  1860,  Ritzier  was  sick,  for  four  or  five 
weeks,  with  acute,  febrile  or  inflammatory  rheumatism, 
or  rheumatism  of  the  joints,  and  was  attended  during 
that  i)eriod,  for  that  disease,  by  Dr.  Bernhardt  Segnitz, 
then  his  family  physician. 

The  court  submitted  to  the  jury  the  question  wheth- 
er the  deceased  ever  had  rheumatism,  as  testified  to  by 
Dr.  Segnitz ;  but  charged,  in  substance,  that  if,  under 
the  circumstances  of  the  case,  the  jury  was  satisfied 
that  Ritzier  did  notremerriber  having  had  rheumatism, 
when  he  signed  the  application, — and  therein  denied 
having  had  it, — ^if  the  fadt  that  he  had  had  it,  was  not 
then  in  his  mind, — ^and  he  gave  the  answer  truthfully 
and  in  good  faith,  the  plaintiff  would  be  entitled  to 
their  verdict. 

He  further  charged,  in  substance,  that  if  the  jury 
found  that  Ritzier  had  had  rheumatism,  the  burden  of 
proof  was  upon  the  plaintiff  to  satisfy  them  that  he 
made  the  answer  in  good  faith,  and  that  unless  it  was 
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proved  that  he  made  the  answer  in  good  faith,  they 
must  find  for  the  defendant. 

He  further  charged,  in  substance,  that  no  misunder- 
standing of  the  question,  on  Ritzier' s  part,  would  avoid 
the  defense,  "  unless  you  are  satisfied  that  he  did  not 
recollect  the  fact  of  having  the  disease.-' 

The  *question  whether  or  not  he  did  recollect  having 
had  it,  was  submitted,  with  the  intimation  that  the 
plaintiff  was  entitled  to  recover,  even  if,  through  for- 
getful ness,  the  question  was  answered  untruly. 

The  court  refused  to  charge  : — 

(1.)  That  ''  the  truth  of  the  statements  in  the  appli- 
cation, which  were  in  express  terms  made  the  basis  of 
the  policy,  was  a  condition  precedent  to  the  validity  of 
the  policy." 

(2.)  That,  if  the  insured,  John  A.  Ritzier,  had  had 
an  attack  of  rheumatism  prior  to  his  appUcation  for 
insurance,  the  plaintiff  cannot  recover. 

(3,)  That  where  the  application  provides  that  its  state- 
ments shall  be  the  basis  of  the  contract,  that  any  untrue 
or  fraudulent  answers  shall  avoid  the  policy,  and  the 
policy  makes  the  application  part  and  parcel  of  itself, 
and  further,  that  if,  in  any  respect,  untrue  or  fraudu- 
lent, it  shall  avoid  the  policy,  that  the  two  papers  must 
be  construed  as  one. 

(4. )  That,  whether  or  not  the  representations  were 
material,  the  parties  have  made  them  so,  and  whether 
innocently  made  or  not,  if  untrue,  they  avoid  the  policy. 

Exception  was  duly  taken  by  the  defendants  to 
each  and  all  of  the  several  rulings  above  set  forth. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  claimed. 

The  defendant's  motion  on  the  minutes,  for  a  new 
trial,  was  thereupon  denied. 

Judgment  was  entered  upon  the  verdict,  and  ap- 
peals were  taken  both  from  the  judgment  and  from  the 
order  denying  the  motion. 
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W.  P,  Prentice^  for  appellant. 

« 
J.  R.  V.  Arnold,  for  respondent. 

By  the  Court. —  Sanfokd,  J. —  By  the  express 
terms  of  the  policy  of  life  insurance  upon  whict*  this 
action  is  brought,  the  "application"  therefor  con- 
stitutes an  essential  element  in  the  contract  between 
the  parties.  The  application  provides  that  the  declara- 
tions and  proposals  therein  expressed  shall  be  the 
basis  of  the  contract ;  and  the  policy  recites  the  dec- 
larations, representations  and  covenants  of  the  appli- 
cation, as  the  consideration  for  the  promises  which  it 
contains.  The  covenants  in  the  application  are,  by  the 
express  language  of  the  policy,  made  binding  ux>on  the 
parties,  and  the  policy  is,  on  its  face,  issued  and  ac- 
cepted upon  condition  that  the  statements  and  declar- 
ations of  the  application  are,  in  all  respects,  true. 
The  two  papers  are  concurrent  in  date  and  tenor :  they 
relate  to  the  same  subject  matter ;  each  has  express 
reference  to  the  other ;  both  are  essential  to  a  complete 
understanding  of  the  purpose  and  intent  which  the 
parties  had  in  view.  Under  these  circumstances,  the 
two  instruments  are  to  be  regarded  as  one,  and  the 
same  construction  is  to  be  given  to  their  various  pro- 
visions, as  if  they  had  been  all  embraced  within  the 
scope  of  a  single  document  subscribed  by  both  the  par- 
ties. But  there  is  no  substantial  discrepancy  in  the 
language  of  the  two  instruments.  By  the  terms  of 
each,  the  validity  of  the  contract  of  insurance  is  made 
to  depend  expressly  upon  the  substantial  truth  of  cer- 
tain statements.  The  application  provides  that,  if  any 
fraudulent  or  untrue  allegation  be  contained  therein, 
the  policy  shall  be  void. 

The  policy  specifies,  as  one  of  the  conditions  upon 
which  it  is  made  and  accepted,  that  the  statements  and 
declarations  of  the  application  are,  in  all  respects,  true. 
It  also  provides,  that  an  infringement  of  any  of  iis 
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conditions  shall  render  it  null,  void  and  of  no  effect. 
Such  being  the  -agreement  between  the  parties,  there 
would  seem  to  be  no  room  for  discussion  as  to  the 
materiality  of  the  statenients  which  form  the  basis  of 
the  contract,  or  as  to  whether  or  not  they  were  made 
in  good  faith,  or  with  intent  to  deceive.  By  making 
certain  statements  the  basis  of  their  contract,  and  de- 
claring that  its  validity  shall  depend  upon  the  truth 
thereof,  the  parties  stipulate  that,  for  the  purposes  of 
tha  contract,  such  statements  shall  be  material  and  that 
their  truth  shall  be  an  essential  prerequisite  to  liability 
thereon,  irrespective  of  the  motives  or  intentions  of 
the  party  insured.  When  the  validity  of  the  contract 
of  insurance  depends,  by  its  terms,  upon  the  truth  of 
a  statement,  it  is  wholly  unimportant  whether  the 
statement  is  material  to  the  risk  or  not ;  and  the  ques- 
tion whether  the  party  making  it  erred  innocently  or 
otherwise,  is  not  to  be  considered.  This  position  was, 
in  effect,  conceded  upon  the  argument;  but  it  was 
urged  that  the  peculiar  language  of  this  policy,  with 
respect  to  the  suppression  of  material  facts  affecting 
the  interests  of  the  company,  operated  to  qualify  and 
restrict  the  provision  by  which  the  validity  of  the 
conti'act  was  made  conditional  upon  the  truth  of  the 
express  statements  contained  in  the  application.  It  is 
true  that  the  policy  provides  not  only  that  the  positive 
statements  and  representations  of  the  insured  shall 
be,  in  all  respects  true, — ^but  also  that  there  shall  be  no 
suppression  of  facts  relating  to  the  health  or  circum- 
stances of  the  assured  and  affecting  the  interests 
of  thie  company.  The  condition  is,  that  such  state- 
ments are  in  all  respects  true,  without  the  aup- 
pression  of  material  facts  not  specifically  inquired 
about.  In  order  to  vitiate  the  policy,  a  suppressio 
veri  in  regard  to  a  matter  not  specifically  inquired 
about,  must  be  material  and  affect  the  risk  ;  but  it  by 
no  means  follows  that  a  suggestlo  falsi,  involved  in  a 
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positive  declaration  made  in  response  to  a  specific  in- 
quiry, must  in  like  manner  be  of  like  character,  in 
order  to  produce  the  like  result.  The  contract  is  other- 
wise. The  two  provisions  are  distinct.  That  with  re- 
spect to  a  suppression  is  intended  to  be  cumulative 
rather  than  restrictive.  It  was  inserted  ex  abundanti 
cautela^  and  in  order  to  provide  for  a  case,  not  previ- 
ously reached  or  covered.  There  might  well  be  a  sup- 
pression of  facts  affecting  the  risk,  notwithstanding 
the  literal  truth  of  every  response  to  the  several  in- 
quiries addressed  to  the  applicant.  It  was,  therefore, 
important  to  provide  that  a  suppression  of  material 
facts,  not  specifically  inquired  about,  should  work  the 
same  results  as  express  statements  not  in  all  respects 
true.  Hence  the  condition  is  to  be  interpreted  not 
only  as  forbidding  aU  falsehood,  but  as  exacting  the 
disclosure  of  truth,  in  so  far  as  such  disclosure  may  be 
material. 

The  supplemental  clause  enlarges,  rather  than  im- 
pairs, the  obligations  intended  to  be  imposed,  and 
probes  the  conscience  of  the  applicant  by  enjoining  an 
honest  frankness  as  well  as  by  prohibiting  mendacity. 

It  was  urged  that  no  case  could  be  found  in  which 
a  policy  containing  this  qualification  had  been  con- 
strued as  importing  a  warranty  of  the  truth  of  repre- 
sentations therein  contained  irresi)ective  of  the  ques- 
tion of  their  materiality  and  good  faith.  But,  it  was 
said  in  Jeffries  v.  Life  Ins.  *  Co.  (22  Wall.  47),  that 
where  the  stipulation  is  not  expressed  to  be  made  as  to 
important  or  material  statements  only,  the  statements 
need  not  come  up  to  the.  degree  of  warranties ;  that 
they  need  not  be  representations  even,  if  the  idea  of 
an  affirmation  having  any  technical  character  is  con- 
veyed by  that  term.  The  whole  question  depends  upon 
the  agreement  of  the  'parties.  And  where  they  have 
distinctly  agreed,  their  contracts  must  be  performed 
and  enforced.     In  the  case  last  cited,  the  language  of 
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the  policy  was  precisely  identical  with  that  now  under 
consideration,  and  while  it  was  observed  that  many 
cases  might  be  found  which  held  that  false  answers  to 
inquiries  not  relating  to  the  risk  would  not  necessarily 
avoid  the  policy,  unless  they  influenced  the  mind  of  the 
company,  and  that  their  materiality  was  a  question  for 
the  jury,  yet  the  court  said,  "  we  know  of  no  respect- 
able authority  which  so  holds,  where  it  is  expressly 
covenanted  as  a  condition  of  liability  that  the  state- 
ments and  declarations  made  in  the  application  are 
true,  and  when  the  truth  of  such  statements  forms  the 
basis  of  the  contract."  The  same  principle  was  recog- 
nized and  affirmed  in  Pitch  v.  American  Popular  life 
Ins.  Co.  (59  If.  Y,  566),  although  in  that  case  the  pol- 
icy was  construed  to  import  no  more  than  an  assurance 
that  the  statements  in  question  were  made  honestly 
and  in  good  faith,  and  were  believed  by  the  applicant 
to  be  correct  and  true.  Stress  was  laid  upon  peculiar 
language  tending  to  show  that  the  true  construction  of 
the  papers  was  that  the  policy  should  be  void  only  in 
case  of  intentional  and  fraudulent  misrepresentation  or 
suppression  of  facts  by  the  applicant,  and  particularly 
upon  the  terms  of  a  printed  "  notice  to  policy  holders," 
attached  to  the  policy,  which  stated  in  terms  that 
^^  payment  would  he  contested  only  in  case  of  frauds 
The  more  recent  case  of  Poot  v.  iEtna  Life  Ins.  Co.  (61 
iV^.  Y.  571),  holds  that  statements,  which  in  terms  are 
declared  to  be  "part  and  parcel  of  a  policy,"  are  war- 
ranties, and  must  be  substantially  true^  or  the  policy 
will  be  void.  That  where  the  validity  of  the  policy  is 
made  to  depend  upon  the  truth,  as  well  as  upon  the 
honesty  and  good  faith  of  such  statements,  either  fal- 
sity or  fraud  will  vitiate  it,  and  that  it  is  not  essential 
to  this  result  that  both  these  elements  should  concur ; 
or,  in  case  of  an  untrue  statement,  that  it  should  be 
knowingly  or  intentionally,  and  malafide^  made. 
This  authoritative  exposition  shows  that  the  charge 
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Preedman,  J.,  concurred. 

Curtis,  Ch.  J. — If  persons  make  the  payments  of 
policies  upon  their  lives  conditioned  on  the  correctness 
of  their  answers  as  to  whether  they  have  at  any  time 
had  one  or  more  of  a  long  catalogue  of  diseases,  and 
which  it  is  oftentimes  impossible  in  the  nature  of 
things  for  any  one  to  answer  correctly,  they  must  be 
bound  by  it.  The  courts  cannot  set  aside  the  conditions 
of  this  class  of  contracts  when  persons  choose  incon- 
siderately or  ignorantly  to  enter  into  them  and  agree 
to  make  them  obligatory. 

It  is  a  hardship  for  parties  to  pay  for  years,  money 
from  their  earnings  to  secure  a  provision  for  their  fam- 
ilies, which  may  not  only  be  defeated,  but  also  absorb 
in  a  fruitless  suit  what  little  else  they  leave,  in  case  the 
insurance  company  outlasts  the  insured,  and  can  show 
that  he  has  had  at  any  period  of  his  life  some 
illness,  the  name  of  which  he  never  knew,  or  has  for- 
gotten, and  has  thus  inadvertently  erred  in  an  answer 
to  one  of  the  numerous  questions  contained  in  the 
application. 

In  the  present  case,  the  insured  api)ears  to  have 
been  an  industrious  German  barber,  whose  wife  insured 
his  life  for  $1,500.  The  defendant  claims  that  there 
was  a  breach  of  warranty  in  the  contract  by  his  having 
incorrectly  stated  in  the  application  that  he  had  not 
had  rheumatism.  A  German  physician  testified  that 
some  thirteen  years  previous  to  this  application  for 
insurance,  he  had  treated  him  for  rheumatism.  This 
testimony  is  not  very  satisfactory  and  is  unsustained 
YoL.  X.— 27 


of  the  jxidfje^  and  his  refusals  to  charge  as  requested, 
were  erroneous,  and  require  the  reversal  of  the  judg- 
ment and  order  appealed  from. 

They  are  reversed  accordingly,  and  a  new  trial  is 
granted,  with  costs  to  appellants,  to  abide  the  event.  i 
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by  any  books  or  memoranda,  while  it  is  contaH^verted 
by  his  wife,  the  plaintiff,  who  had  been  married  to  and 
lived  with  him  for  twenty-one  years,  by  his  son,  and 
by  another  witness.  It  was  sufficient,  however,  to  raise 
a  question  of  fact  for  the  jury,  and  they  could  very 
properly  have  foun,d  upon  it  in  the  defendant's  favor. 

The  judge  charged,  in  substance,  that  this  defense 
would  be  avoided,  if  the  jury  found  that  at  the  time 
of  making  the  application  the  insured  did  not  re- 
member that  he  had  had  the  rheumatism,  or  made  the 
answer  in  good  faith.  This  instruction  to  the  jury  is 
at  variance  with  the  doctrine  recently  held  in  the  simi- 
lar case  of  Foot  v.  JEtna  life  Ins.  Co.  (61  JST.  Y.  677), 
and  as  it  is,  perhaps,  possible  that  the  jury  may  have 
been  misled  by  this  language  of  the  judge,  I  must  con- 
cur in  the  reversal  of  the  judgment  and  order  appealed 
from,  and  the  granting  of  a  new  trial. 


CARTER,  et  al^  Plaintiffs  and  Respondents,  t. 
DANIEL  YOUNGS,  Defendant  and  Appellant. 

LIFE  restate  in  LANDS. 
Life  tenaivt,  having  a  freehold  estate  in  LAin>s. — ^Lbsssb  for 

LIFE  ON  A  NOMINAL  RENT. 

In  regard  to  the  payment  of  taxes  and  interest  on  incum- 
brances, and  for  necessary  repairs,  no  distinction  can  be 
made ;  each  is  alike  bound  in  this  respect. 

In  this  case,  the  plaintiffs  leased  and  demised  to  defendant 
certain  lands  and  tenements  for  the  term  of  his  (defendant's) 
natural  life,  at  the  annual  rent  of  one  dollar,  with  power  to 
sub-let  any  part,  or  all  of  the  same,  and  to  collect  the  rents 
during  the  term.  The  lease  contained  no  other  covenants  or 
conditions,  and  no  re-entry  clause. 

Held^  that  the  defendant  was  bound  to  keep  down  the  taxes, 
and  keep  the  premises  in  repair,  and  an  order  appointing  a 
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receiver  to  collect  the  rents  and  apply  the  same  to  the  pay- 
ment of  accrued  taxes  and  necessary  repairs,  was  affirmed. 

The  obligation  of  the  life  tenant  does  not  rest  in  covenant,  ex- 
press or  implied,  but  in  equity,  and  exists  as  an  incident  to 
the  estate;  when,  therefore,  one  contracts  for  a  life-estate, 
he  must  be  supposed  to  contract  with  reference  to  the  inci- 
dents thereunto  attached. 

The  reservation  of  rent  does  not  change  the  nature  of  the  estate, 
nor  create  an  equity  in  favor  of  the  tenant  for  life,  paramount 
to  that  of  the  reversioner  or  remainder-man. 

If  there  be  any  presumption  from  such  reservatipn,  it  is  that 
the  amount  of  rent  was  fixed  with  reference  to  the  obligations 
incident  to  a  life  estate,  and  not  superseding  or  changing 
them.  The  tenant  for  life  acquires  an  estate  of  freehold  b?/ 
virtue  of  the  term,  and  irrespective  of  the  manner  or  form  in 
or  by  which  it  was  created,  whether  by  grant,  devise,  gift, 
or  purchase,  or  by  operation  of  law ;  and  a  charge  upon  the 
estate  by  way  of  rent,  annuity  or  otherwise  does  not  affect 
the  nature  of  the  estate. 

Before  Curtis,  Ch.  J.,  SANFORDand  Freedmais^,  J  J. 

Decided  May  8,  1877. 

Appeal  from  an  order  appointing  a  receiver  of  the 
rents  and  profits  of  real  estate,  penderde  lite. 

The  plaintiffs  leased  and  demised  to  the  defendant, 
Daniel  S.  Youngs,  certain  lands  and  premises  described 
in  the  complaint,  for  the  term  of  his  natural  life,  at 
the  annual  rent  of  one  dollar,  with  power  to  sub-let 
any  and  all  of  the  buildings  thereon,  and  to  collect  the 
rents  therefor,  during  the  said  term.  The  lease  con- 
tained no  covenants  or  conditions,  and  no  re-entry 
clause. 

The  complaint  avers  that  the  defendant  has  per- 
mitted the  taxes  upon  the  said  premises  to  accumulate 
and  remain  unpaid,  and  has  also  omitted  to  pay  the 
interest  upon  a  mortgage  to  which  the  said  premises 
are  subject ;  that  said  interest  and  taxes  are  rapidly 
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accumulating ;  and  that,  unless  provision  is  made  for 
the  payment  thereof,  out  of  the  rents,  the  amonnt  in 
arrear  will  soon  equal  the  value  of  the  property. 

Upon  the  complaint,  duly  verified,  and  supported 
by  an  affidavit  of  one  of  the  plaintiflEs,  an  order  was 
granted  requiring  the  defendant  to  show  cause  why  a 
receiver  should  not  be  appointed. 

On  the  hearing,  affidavits  were  read  in  opposition, 
from  which  it  appeared  that  the  defendant  had  made 
certain  payments,  both  of  principal  and  interest,  on  ac- 
count of  the  mortgage  mentioned  in  the  complaint,  but 
it  was  undisputed  that  the  taxes  from  the  date  of  the 
demise,  in  1873,  to  the  present  time,  had  been  allowed 
to  remain  unpaid  and  in  arrear. 

An  order  was  thereupon  made  appointing  a  receiver, 
with  power  to  collect  the  rents,  pendente  lite.  The 
order  provided  that  the  defendant  should  be  permitted 
to  occupy  a  house  situated  upon  part  of  the  premises, 
free  of  rent,  and  that  the  receiver  should  pay  him  out 
of  the  rents  $200  per  month  for  his  support ;  but  that 
the  residue  of  the  accruing  rents  should  be  applied  by 
the  receiver  to  the  payment  of  the  accrued  taxes  and 
necessary  repairs. 

From  this  order,  the  present  appeal  is  taken. 

Luther  R.  Marshy  for  appellant. 

George  W.  Lord^  for  respondent. 

By  the  Court. — Sanford,  J. — ^The  general  equit- 
able principle  which  apportions  the  charges  upoji  real 
estate  ratably,  between  owners  entitled  in  possession, 
and  as  reversioners  or  remainder-men,  is  not  disputed. 
It  is,  however,  contended  that  the  principle  is  inappli- 
cable in  the  case  of  a  lease  whereby  rent  is  reserved. 
A  distinction  is  attempted  to  be  drawn  between  a  life 
tenant,  having  a  freehold  estate,  and  a  mere  lessee  for 
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life,  on  rent,  who,  it  is  said,  has  no  part  of  the  owner- 
ship, but  simply  'a  right  of  possession.  It  is  urged 
that  the  reason  why  a  tenant  for  life  should  keep  down 
the  taxes  and  interest  on  incumbrances,  is,  that  in 
equity,  every  part  of  the  ownership  of  real  estate 
should  bear  a  ratable  proportion  of  the  incumbrances 
thereon ;  but  that  where  parties  contract  for  the  use 
of  land,  for  a  longer  or  shorter  period,  for  a  certain  or 
uncertain  term,  for  years  or  for  life,  and  fix  for  them- 
selves the  terms  and  conditions  upon  which  the  land  is 
demised,  this  equitable  doctrine  is  inapplicable  and 
should  not  be  invoked. 

Such  a  distinction  is  not  well  founded,  and  cannot 
be  maintained.  The  obligation  of  the  life  tenant  does 
not  rest  in  covenant,  express  or  implied,  but  in  equity, 
and  exists  as  an  incident  to  the  estate.  When,  there- 
fore, one  contracts  for  a  life  estate,  he  must  be  sup- 
posed to  contract  with  reference  to  the  incidents  thereto 
attached.  The  reservation  of  rent  does  not  change  the 
nature  of  the  estate,  nor  create  an  equity  in  favor  of 
the  tenant  for  life  paramount  to  that  of  the  reversion^^ 
or  I'emainder-man.  If  there  be  any  presumption  from 
such  reservation,  it  is  that  the  amount  of  rent  is  fixed 
with  reference  to  the  obligations  incident  to  the  estate, 
not  as  superseding  them.  A  tenant  for  life  acquires 
an  estate  of  freehold,  by  virtue  of  the  term,  irrespec- 
tive of  the  manner  in  which  that  estate  is  created, 
whether  by  operation  of  law,  by  grant,  demise,  gift  or 
purchase ;  and  a  charge  upon  the  estate,  whether  by 
way  of  rent,  annuity  or  otherwise,  does  not  affect  the 
nature  of  the  estate.  In  the  present  case,  there  is 
nothing  in  the  language  of  the  demise  from  which  it 
can  be  inferred  that  any  other  or  different  rule  should 
apply  than  that  ordinarily  incident  to  estates  for  life, 
however  created.  If  it  be  conceded  that  the  defendant 
would  have  been  subjected  to  an  equitable  liability  in 
favor  of  the  plaintiffs  or  their  grantees  of  the  rever- 
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sion,  to  keep  down  the  taxes  during  Ms  term,  bnt  for 
the  words  "  at  the  annual  rent  of  one  dollar,"  inserted 
in  the  habendum  clause,  it  is  difficult  to  i>erceive  upon 
what  ground  the  mere  reservation  of  that  nominal 
sum,  by  way  of  annual  rental,  without  covenant  or 
condition,  can  be  deemed  to  cancel  or  discharge  that 
liability,  or  merge  it,  as  it  were,  in  a  paramount  obliga- 
tion. The  inference  that  such  rent  was  intended  to 
represent  the  fair  annual  value  of  the  land,  and  to 
constitute  an  adequate  compensation  for  its  use,  free 
of  all  other  charges  or  incumbrances,  so  as  to  shift  the 
burden  of  such  charges  from  the  lessee  for  life  to  the 
remainder-man  or  reversioner,  is  warranted  neither  by 
the  language  of  the  instrument  nor  by  the  circum- 
stances of  the  case. 

If  these  views  are  correct,  the  order  appointing  a 
receiver  was  authorized,  and  should  be  affirmed  (Caraes 
V.  Chaubert,  3  JEdw.  Ch.  312). 

Order  appealed  from  affirmed  with  costs. 

Curtis,  Ch.  J.,  and  Frxsdman,  J.,  concurred. 
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FRANCIS  G.  CORMIER,  Plaintiff  and  Respond- 
Eis^T,  V.  "WTLLTAM  BATTY,  Defendant  and  Ap- 
pellant. 

FORMER  ADJUDICATION- 
The  argament  of  this  appeal  was  upon  the  rulings  of  the  court 
below  upon  a  second  trial  ordered  by  the  general  term.  The 
court  held  that  such  rulings  were  in  accordance  with  the 
views  expressed  by  the  general  term  on  the  former  appeal, 
and  therefore  affirm  the  judgment,  in  a  brief  review  of 
and  opinion  on  the  case.  See  Cormier  v.  Batty,  41  If,  F. 
JBuperior  Court  Beports^  7Q,  for  full  head-notes  and  points  of 
counsel. 

Before  Sanfokd  and  Freedman,  JJ. 

Bedded  May  8,  1877. 

Appeal  by  defendant  from  a  judgment  for  $4,495.49 
entered  on  a  verdict  in  favor  of  plaintiffs. 

The  notion  was  brought  to  recover  dapiages  f opr  the 
wrongful  conversion  of  a  quantity  of  red  cedar  logs 
and  cedar  bolts.  A  general  denial  of  the  allegations  of 
the  complaint  constituted  the  issue. 

The  facts  are  stated  in  the  report  of  an  api)eal  from 
a  judgment  in  favor  of  the  defendant  entered  on  a  ver- 
dict rendered  by  direction  of  the  court  at  a  former 
trial  (Cormier  v.  Batty,  41  N.  T.  Super.  Ct  70). 
Tiiat  judgment  having  been  reversed,  a  second  trial 
was  had,  which  resulted  in  a  verdict  for  the  plamtiffs. 
From  the  judgment  entered  thereon,  the  defendant 
now  appeals. 


n 
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On  the  second  trial,  the  record  of  a  judgment  ren- 
dered by  the  supreme  court,  in  a  suit  to  which  the 
preseut  plaintiffs  and  defendant  were  parties,  and  in 
which  was  litigated  the  question  of  their  respective 
claims  to  the  property  now  in  controversy,  was  offered 
and  admitted  in  evidence  on  behalf  of  the  plaintiflfs, 
under  defendant's  exception. 

The  defendant  also  offered  to  show  that  the  prop- 
erty in  controversy  passed  into  the  possession  of 
a  receiver,  appointed  at  the  instance  of  the  plaint- 
iffs, in  the  said  action  in  the  supreme  court,  and 
was  afterward  surrendered  to  the  defendant  pur- 
suant to  an  order  made  therein,  on  his  executing 
a  bond  as  thereby  required.  This  evidence  was  re- 
jected as  immaterial  and  irrelevant,  the  defendant 
excepting. 

Exceptions  taken  to  the  charge  were  not  urged 
upon  the  argument. 


John  E,  Parsons^  tor  appellant. 
T,  H,  Rodman^  Jr.^  for  respondent. 

By  the  Court. — Sanford,  J. — The  only  points 
made  by  counsel  for  the  defendant  and  appellant  upon 
the  argument  of  this  appeal,  relate  to  rulings  of  the 
court  below,  in  admitting  or  excluding  evidence. 
Such  rulings  appear  to  be  in  accordance  with  the  views 
expressed  by  the  general  term,  on  the  former  appeal. 
It  is  urged  that  the  record  of  a  judgment  rendered  by 
the  supreme  court,  in  a  suit  to  which  the  plaintiffs  and 
defendants  in  this  action  were  parties,  and  in  which 
were  litigated  their  respective  claims  to  the  ownership 
of  the  property  now  in  controversy,  was  erroneously 
received  in  evidence.    It  appears  from  such  record 
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that  the  defendant  claimed  title  to  such  property  as 
against  the  plaintiffs,  by  virtue  of  an  alleged  sale  and 
transfer  thereof  to  him  by  a  copartnership  firm  of 
which  the  plaintiffs  were  members.  Such  alleged 
transfer  was  held  to  be  fraudulent  and  void  as  against 
the  plaintiffs,  and  there  was  an  express  finding  that 
the  plaintiffs  had  never  parted  with  their  title  to  such 
property  or  ^vith  their  right  to  the  possession  thereof. 
As  a  former  adjudication,  the  record  was  competent 
proof  of  the  plaintiff's  ownership,  and  tended  to  show 
a  tortious  taking  by  the  defendant.  It  was  not  only 
competent  but  conclusive,  and  the  defendant  was  not 
at  liberty  to  contradict  it  by  showing  that  he  pur- 
chased the  property  innocently. 

That  the  property  in  question  was  temporarily 
withdrawn  from  the  defendant's  possession,  pending 
the  suit  in  the  supreme  court,  by  a  receiver  appointed 
therein  at  the  plaintiff's  instance,  does  not  affect  the 
question  of  defendant' s  liability  or  mitigate  the  dam- 
ages recoverable  against  him.  Tlie  possession  of  the 
receiver  was  the  possession  of  the  court,  not  of  the 
plaintiffs.  The  receiver  was  the  agent  of  the  court. 
He  represented  both  the  parties,  and  protected  the  in- 
terests of  both.  It  was  wholly  immaterial  whether  the 
plaintiffs  were  privy  to  his  action  in  securing  the 
safe  custody  of  the  projjerty,  or  assisted  him  in  effect- 
ing its  removal  and  deposit  in  store.  There  is  no  pre- 
tense that  the  defendant  ever  withdrew  his  claims  or 
surrendered  the  property.  On  the  contrary,  he  offered 
to  prove  that  its  possession  was  surrendered  to  him  by 
the  supreme  court,  on  his  complying  with  certain  terms, 
imposed  by  that  court  as  the  condition  of  such  sur- 
render. The  only  interruption  to  his  possession  which 
the  excluded  testimony  tends  to  establish,  was  an  inter- 
ruption by  tliat  court,  which  in  no  respect  tended  to 

indemnify  the  plaintiffs    or   lessen   the  damages   to 
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which    the    defendant's    wrongful    action   subjected 
them. 

The  judgment  should  be  affirmed,  with  costs. 


Peeedman,  J.,  concurred. 
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JOHN  ROSS,  Plaiotifp,  v.  ELIZABETH  HARDEN, 
Administratrix,  &o.,  and  AMOS  H.  TROW- 
BRIDGE, Administrator,  &c..  Defendants. 

EXECUTORS  AND  ADMINISTRATORS. 
Liability  of,  in  thbib  representative  capaoitt. 

A  party  who  has  rendered  services  to  the  estate  after  the  death 
of  the  testator  or  intestate,  but  in  pursuance  of  a  contract  made 
with  the  latter  during  his  life,  can  recover  the  value  of  the 
same,  in  an  action  against  the  executors  or  administrators. 

Where  such  an  action  has  been  brought,  and  a  jury  found  the 
contract  to  have  been  made  as  claimed  by  the  plaintiff,  the  ver- 
dict cannot  be  disturbed  except  for  errors  of  law  committed  on 
the  trial. 

Where  exceptions  taken  on  such  a  trial  are  ordered  to  be  heard 
in  the  first  instance  at  general  term,  no  question  of  fact  can 
be  considered  by  the  general  term;  nor  the  point  that  the 
verdict  is  against  the  evidence;  nor  can  the  verdict  be  set  aside 
on  the  ground  that  it  is  excessive ;  and  the  exception  to  the 
decision  of  the  motion  for  a  new  trial  on  the  minutes  of  the 
couil,  is  also  unavailable.  The  only  mode  for  reviewing  such 
decision  is  by  an  appeal  from  the  order  denying  the  motion. 
(See  cases  cited  in  the  opinion  of  the  court.) 
EVIDENCE. 
Admissibility  of,  under  §  899,  Code. 

In  the  case  at  bar  the  court,  against  the  objection  and  exception 
of  the  defendants,  permitted  the  plaintiff  to  testify  on  his  owxk 
behalf  to  a  conversation  and  interview  with  the  defendantV- 
intcstate  in  regard  to  the  services  that  he  was  to  perform,  and; 
which  were  the  subject  of  this  action,  upon  the  theory  that  the  - 
witness  could  leave  out  his  own  personal  share  of  the  conver- 
sation, and  testify  only  to  such  part  thereof  as  was  had  between  i 
the  deceased  and  another. 

Eddy  to  be  error,  as  such  testimony  was  within  the  rule  exclude  - 
ing  such  transactions  and  communications  (Code,  §  899).    Cases-^ 
cited  and  commented  upon :  Simmons  v.  Sisson,  26  If,  71  276^ 
Lobdell  V,  Lobdell,  86  N.  T,  838;  Cary  «.  White,  59  if.  E . 
838 ;  Brague  «.  Lord,  41  Super.  Ct  Beports,  198. 

Before  Cuetis,  Ch.  J.,  Sanfobd  and  Fbeedmaic,.JJ.. 

Decided  May  8,  1877. 


>  . 


428  K0S8  V.  HARDEN. 


Opinion  of  the  Court,  by  Freedhan,  J. 


The  action  was  brought  to  recover  for  services  ren- 
dered to  the  estate  of  George  Harden,  deceased. 

The  defense  was  a  general  denial. 

The  jury  rendered  a  verdict  for  plaintiff  for  $7,200, 
and  $1,276.80  interest,  total  $8,476.80. 

The  defendants  moved  for  a  new  trial  on  the  min- 
utes, on  the  ground  that  the  verdict  was  against  the 
evidence  and  against  the  charge,  and  was  excessive  as 
to  damages. 

This  motion  was  denied,  and  defendants  excepted. 

The  court  ordered  the  exceptions  to  be  heard  in  the 
first  instance  at  the  general  term. 

« 

Oeo.  W,  Lord^  for  plaintiff. 
.Charles  A.  Davison^  for  defendants. 

By  the  Court. — Freedman,  J. — ^The  plaintiff  seeks 
to  recover  for  services  alleged  by  the  complaint  to  have 
been  rendered  by  him  to  the  estate  of  George  Harden, 
deceased,  at  the  request  of  George  Harden  shortly 
previous  to  his  death,  and  also  at  the  request  of  the 
defendants  in  their  representative  capacity. 

Such  double  request  could  be  legally  pleaded  and 
proven  in  the  action  as  brought,  provided  the  contract 
was,  in  fact,  made  by  the  deceased  (Benjamin  v.  Tay- 
lor, 12  Barh.  328). 

If,  on  the  other  hand,  the  contract  was  not  made  by 
the  deceased,  but  by  the  administratrix  and  adminis- 
trator, the  action  should  have  been  brought  against 
the  defendants  individually,  for  the  rule  is  weU  settled 
that  the  contracts  of  executors  and  administrators, 
although  made  in  the  interest  and  for  the  benefit  of  the 
estate  they  represent,  if  made  upon  a  new  and  inde- 
pendent consideration  moving  between  the  promisee 
and  the  executors  or  administrators  as  promisors,  are 
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the  personal  contracts  of  such,  executors  and  adminis-. 
trators,  and  do  not  bind  the  estate,  notwithstanding 
the  consideration  moving  from  the  promisee  is  such 
that  the  executors  or  administrators  could  properly 
have  paid  for  the  same  from  the  assets,  and  been 
allowed  for  the  expenditure  in  the  settlement  of  their 
accounts  (Austin  v.  Munro,  47  If.  Y.  360 ;  Perrin  v. 
Myrick,  41  Id.  315 ;  Gary  v.  Gregory,  38  If.  Y.  Super. 
Ct.  127). 

Upon  the  trial  no  attempt  was  made  to  show  a  con- 
tract by  the  administrators,  nor  was  any  evidence 
given  of  any  promise  on  their  part.  Plaintiff  confined 
himself  to  the  establishment  of  a  contract  with  the  de- 
ceased and  the  rendition  of  services  thereunder. 

If,  in  pursuance  of  a  contract  thus  made,  services 
had  been  rendered  before  the  death  of  the  deceased, 
there  could  be  no  doubt  that  the  action  was  maintain- 
able for  their  value  against  the  defendants  in  their  re- 
presentative capacity. 

The  general  rule  has  been  established  from  very 
early  times,  with  respect  to  such  personal  claims  as  are 
founded  upon  any  obligation,  contract,  debt,  covenant, 
or  other  duty,  that  the  right  of  action  on  which  the 
testator  or  intestate  might  have  been  sued  in  his  life- 
time, survives  his  death,  and  is  enforceable  against  his 
executor  or  administrator.  And  the  revised  statutes 
expressly  provide  that  actions  of  account,  and  all  other 
actions  upon  contract,  may  be  maintained  against  ex- 
ecutors in  all  cases  in  which  the  same  might  have  been 
maintained  against  their  respective  testators.  And 
that  administrators  shall  answer  and  be  accountable  to 
others  to  whom  the  estate  was  holden  or  bound,  in  the 
same  manner  as  executors  (2  R.  S.  113 ;  3  Rev.  St.  [5th 
Ed.]  201,  §§  2,  3).  The  executors  or  administrators 
so  completely  represent  their  testator  or  intestate,  with 
respect  to  the  liabilities  above  mentioned,  that  every 
bond,  or  covenant,  or  contract  of  the  deceased  includes 
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them,  althongh  they  are  not  named  in  the  terms  of  it 
( Wentw.  Of.  Ex.  fl4th  Ed.]  ch.  11,  pp.  239,  243),  for 
the  executors  or  administrators  of  every  person  are 
implied  in  himself  (By  Lord  Macclesfield  in  Hyde 
V.  Skinner,  2  P.  Wttis.  197 ;  Harwood  v.  Hilliard,  2 
Mod.  265). 

The  next  question,  therefore,  is  whether  it  makes 
any  diflference  that  the  services  were  rendered  after  the 
death  of,  but  in  pursuance  of  a  contract  with,  George 
Harden. 

There  are  many  cases  in  which  a  liability  may  ac- 
crue against  the  executor  or  administrator,  after  the 
death  of  the  testator  or  intestate,  upon  a  contract 
made  in  his  lifetime,  although  the  executor  or  admin- 
istrator be  not  named  therein. 

Thus,  the  executor  is  liable  upon  a  bond  which  be- 
comes due,  or  a  note  payable  subsequently  to  the 
death  of  the  testator. 

So,  if  A.  be  bound  to  build  a  house  for  B.  before 
such  a  time,  and  A.  die  before  the  time,  his  executor 
is  bound  to  perform  tliis  contract. 

And  upon  a  contract  by  the  decedent  for  the  pur- 
chase of  land,  where  the  land  has  not  been  conveyed 
to  him,  nor  the  purchase  money  paid,  the  land  con- 
tracted for  is,  in  equity,  considered  as  real  estate,  and 
as  belonging  to  the  heirs  of  the  decedent^  and  the 
unpaid  purchase  money  is  primarily  chargeable  upon 
his  personal  estate,  and  is  to  be  paid  by  his  executors 
or  administrators  for  the  benefit  of  such  heirs. 

It  is  only  in  cases  where  the  contract  is  personal  to 
the  t-estator  or  intestate,  that  no  liability  attaches  ui>on 
the  executors  or  administrators,  unless  a  breach  was 
incurred  in  the  lifetime  of  the  deceased. 

Thus,  if  an  author  undertakes  to  compose  a  work 
and  dies  before  completing  it,  his  executors  are  dis- 
charged from  this  contract ;  for  the  undertaking  is 
merely  personal  in  its  nature,  and  by  the  intervention 
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of  the  contractor's  death,  has  become  impossible  to  be 
performed. 

So,  a  covenant  by  a  master  for  the  instruction  of 
his  apprentices  is  personal  to  the  master,  and  his  exec- 
utors are  not  liable  upon  it. 

But  the  covenant  on  the  part  of  the  master  for 
maintenance  of  the  apprentice  still  continues  in  force, 
and,  therefore,  the  executor  is  liable,  as  far  as  he  has 
assets,  if  he  neglects  to  maintain  him. 

I  am,  therefore,  of  the  opinion  that  the  plaintiff  is  not 
precluded  from  maintaining  the  action  as  brought  by 
reason  of  the  fact  that  the  services  were  rendered  after 
the  death  of  George  Harden  ;  nor  is  there  anything  in 
the  relations  which  he  sustained  to  the  deceased  and 
the  defendants  that  makes  it  inequitable  or  improper 
to  allow  him  a  fair  compensation  for  the  services 
actually  rendered.  The  circumstances  under  which 
they  wore  rendered  were  as  follows  : 

Mr.  George  Harden  died  on  the  6th  day  of  March, 
1872.  He  was  the  owner  of  a  large  personal  estate, 
amounting  to  about  $1,250,000,  consisting  of  stocks, 
securities,  and  choses  in  action.  These  securities  were 
kept  by  him  in  a  tin  cash-box,  which  was  usually  kept 
in  the  Bank  of  the  State  of  New  York.  On  the  4th 
day  of  March  (1872),  the  plaintiff,  who  had  been  for 
several  years  the  confidential  clerk  of  Mr.  Harden, 
brought  the  box  containing  the  securities  from  the 
bank  to  his  (Harden' s)  residence.  No.  22  Cornelia- 
street.  The  box  was  opened  by  Mr.  Harden,  and  then 
was  again  locked  by  him,  and  thereupon  the  key  of 
the  box  was  delivered  by  him  to  the  plaintiff.  At 
the  same  time,  he  stated  to  his  wife  (the  defendant, 
Mrs.  Elizabeth  Harden),  in  the  presence  of  the  plaint- 
iff, what  his  desires  and  intentions  were  in  reference  to 
the  custody  and  disi)osition  of  the  box  and  its  contents 
after  his  death. 

It  is  claimed  on  the  part  of  the  plaintiff,  that  the 
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delivery  of  the  key  of  the  box  by  Mr.  Harden  to  him, 
and  the  declarations  made  by  the  deceased  at  the  same 
time,  amounted  to  an  express  or  implied  request,  that 
the  plaintiff  would  take  the  care  and  custody  of  the , 
box  and  its  contents  until  the  administrators  were 
api)ointed. 

After  the  death  of  Mr.  Harden,  the  plaintiff  took 
the  box  to  his  house.  No.  337  East  Ninth-street,  where 
it  remained  until  the  next  day,  when  it  was  taken  by 
the  plaintiff  to  the  Safe  Deposit  Company,  where  it 
was  deposited  and  left  in  a  box  hired  by  the  plaintiff, 
until  the  14th  day  of  March,  when  the  box  and  its  con- 
tents were  handed  over  by  the  plaintiff  to  the  defend- 
ants, who  had  been  in  the  mean  time  appointed  admin- 
istrators. 

Mr.  Harden  has  no  children  or  relatives  residing  in 
this  country.  His  next  of  kin  resided  in  Ireland,  and 
after  his  death  they  or  their  representatives  came  over, 
and  the  securities  were  divided  among  them. 

At  the  time  of  Mr.  Harden' s  death,  the  plaintiff  had 
in  his  hands  checks  which  had  been  signed  and  deliv- 
ered to  him  by  Mr.  Harden  in  blank  ;  also  a  consider- 
able i)ortion  of  the  stocks  contained  in  the  box  stood 
in  the  individual  name  of  the  plaintiff ;  whilst  a  con- 
siderable portion  of  the  securities  were  transferable  by 
delivery^  and  there  is  no  evidence  to  show  that  any 
person  other  than  Mr.  Harden  and  the  plaintiff  had 
any  knowledge  of  the  value  or  extent  of  his  estate,  or 
the  nature  of  the  securities,  or  whether  the  stocks 
standing  in  the  plaintiff's  name  belonged  to  him  or  to 
Mr.  Harden. 

Prom  these  facts  and  circumstances  it  sufficiently 
appears,  assuming  them  to  have  been  established  by 
competent  evidence,  that  a  special  contract  was  made 
between  George  Harden  and  the  plaintiff,  whereby  the 
latter  undertook  to  take  charge  of  the  box  and  its  val- 
uable contents,  and  to  become  responsible  for  its  safe- 
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keeping  from  the  time  of  Mr.  Harden' s  death  until  ad- 
ministrators could  be  api)ointed,  and  that  plaintiff's 
services  were  rendered  in  pursuance  of  such  contract. 

Some  arrangement  for  the  safe  keeping  of  this  im- 
mensely valuable  and  peculiar  property  up  to  the  time 
that  the  personal  representatives  might  be  able  to  take 
charge  of  it,  was  absolutely  necessary  to  the  security 
of  the  estate  ;  and  if  the  contract  which  is  alleged  to 
have  been  made  with  the  plaintiff,  though  it  remained 
executory  during  the  life  of  Mr.  Harden,  had  been  made 
with,  and  subsequently  performed  by  a  stranger  or  an 
institution  engaged  in  that  line  of  business,  it  could  not 
be  questioned  that  such  stranger  or  institution  might 
maintain  a  claim  against  the  estate  for  the  service 
rendered.  Why,  therefore,  should  the  mere  fact  that 
the  plaintiff  was  the  confidential  clerk  of  George  Har- 
den, make  any  difference?  His  general  employment 
as  such  ceased  with  the  death  of  his  employer,  and 
the  administrators  of  the  latter  could  not  compel  a  con- 
tinuance of  his  services.  The  safe  keeping  of  the  per- 
sonal property  entrusted  to  him,  in  the  condition  in 
which  it  was,  involved  duties  and  responsibilities  very 
different  from  those  which  he  had  previously  dis- 
charged in  the  service  and  under  the  eye  and  imme- 
diate instructions  of  the  deceased.  Besides,  it  involved 
a  heavy  responsibility.  Consequently  as  long  as  plain- 
tiff fully  discharged  the  high  trust  reposed  in  him,  I 
can  perceive  of  no  reason  why  he  should  not,  at  least, 
have  the  same  claim  and  the  same  right  of  action 
against  .the  estate  that  a  stranger  would  have  possessed. 
Public  policy  is  not  against  it.  To  deny  him  the  bene- 
fit of  this  position,  would  leave  him  without  any 
remedy  whatever,  for  he  cannot  sue  the  defendants  in- 
dividually, because  no  contract  was  made  with  them 
either  as  individuals  or  as  representatives.  Besides,  it 
is  not  disputed  that  the  services  for  which  compensa- 
VoL.  X.— 28 
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tion  is  sought,  were  actually  and  faithfully  rendered, 
and  that  they  were  highly  beneficial  to  the  estate. 

As  a  consequence,  a  dismissal  of  the  complaint 
would  have  been  error. 

The  action  being  maintainable  in  the  form  it  was 
brought  and  the  jury  having  found  the  contract  to 
have  been  made  as  claimed  by  the  plaintiff,  the  verdict 
cannot  be  disturbed  except  for  errors  of  law  committed 
on  the  trial.  Defendant's  exceptions  were  ordered  to 
be  heard  in  the  first  instance  at  general  term,  and  the 
entry  of  judgment  was  suspended.  Upon  such  a  dis- 
position of  the  case  no  question  of  fact  can  be  con- 
sidered by  the  general  term,  nor  the  point  that  the  ver- 
dict is  against  the  weight  of  evidence  (Mason  v.  Bres- 
lin,  2  Sweeny,  390  ;  Hotchkiss  v.  Hodge,  38  Barb.  118). 
For  the  same  reason,  the  verdict  cannot  be  set  aside  on 
the  ground  that  it  is  excessive,  for  that  would  involve 
an  examination  of  the  facts  upon  which  it  is  based. 

The  exception  to  the  decision  of  the  motion  for  a 
new  trial  upon  the  minutes  of  the  court  is  also  una- 
vailable to  the  defendants.  The  only  mode  for  review- 
ing such  decision  is  by  an  appeal  from  the  order  de- 
dying  the  motion  (Q-regg  v.  Howe,  37  If.  Y.  Superior 
a.  424). 

The  questions  left  to  be  considered  are  mainly 
questions  of  evidence. 

The  only  witnesses  called  to  prove  the  contract 
with  the  intestate  were  the  plaintiff  and  the  defendant 
Elizabeth  Harden. 

The  court,  against  the  objection  and  exception  of 
the  defendants,  permitted  the  plaintiff  to  testify  on  his 
own  behalf  to  a  conversation  and  interview  with  the 
defendants'  intestate.  In  so  doing,  the  court  acted  upon 
the  theory  that  the  plaintiff  could  testify  to  conversa- 
tions between  the  deceased  and  another,  although  the 
plaintiff  was  interested  in  the  subject  matter  of  the 
conversation,  and  participated  therein,  so  long  as  the 
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plaintiff  left  out  his  own  personal  share  of  the  conver- 
sation, so  that  the  conversation  and  interview  were 
(under  the  restriction  and  limitation  imposed  by  the 
court  upon  its  admissibility)  presented  in  a  mutilated 
shape. 

This  evidence,  it  is  claimed  by  the  defendants,  was 
received  in  violation  of  the  399th  section  of  the  Code, 
and  upon  a  most  diligent  search  I  have  been  unable  to 
find  any  authority  in  favor  of  its  admissibility. 

The  fact  that  the  plaintiff  was  interested  in  and  took 
part  in  the  conversation,  distinguishes  the  present  from 
the  cases  of  Simmons  v.  Sisson  (26  JV.  Y.  276),  and 
Lobdell  7).  Lobdell  (36  Id.  333). 

An  examination  of  these  cases  will  show  that  in 
neither  case  was  the  witness  interested  in,  nor  did  he 
take  part  in,  the  conversation  about  which  he  was  in- 
terrogated. Both  cases  were  likewise  decided  upon 
the  peculiar  language  of  the  399th  section  of  the  Code, 
in  which  the  word  "  personally  "  was  used,  so  as  to  limit 
the  section  to  transactions  or  communications  ''per- 
sonally had."  Since  that  time  the  399th  section  of  the 
Code  has  been  amended,  not  only  in  enlarging  the 
class  of  parties  who  are  subjected  to  its  provisions,  but 
also  by  striking  out  the  words  "  personally  had,"  and 
inserting  the  word  "personal"  before  transaction  or 
communication,  so  that  the  exclusion  of  the  evidence 
depends  upon  the  nature  of  the  transaction  or  commu- 
nication, and  not  upon  the  parties  by  or  between  whom 
it  was  physically  had  or  made. 

The  latter  case  of  Cary  v.  White  (59  iV;  T.  338), 
is  claimed,  however,  as  an  authority  in  favor  of  the 
admission  of  the  evidence.  But  the  report  of  this  case 
shows  that  a  majority  of  the  court  did  not  concur  upon 
the  point  upon  which  it  is  claimed  to  have  been 
affirmed,  nor  does  it  appear  that  the  witness  had,  at 
the  time  of  the  conversation,  any  interest  in  it,  or  that 
the  transaction  out  of  which  the  litigation  arose  was 
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the  subject  of  the  conversation.  What  the  fact  was 
which  was  sought  to  be  proved,  does  not  appear  in  the 
statement  of  the  case,  for  the  reason  that  the  objection 
was  put  upon  a  ground  which  rendered  a  statement  of 
the  fact  to  be  proved  unnecessary ;  and  inasmuch  as 
the  appeal  in  the  court  of  appeals  was  from  an  order 
granting  a  new  trial,  and  the  court  aflirmed  the  order 
and  gave  judgment  absolute  against  the  appellant  pur- 
suant to  the  stipulation  required  by  the  code  to  be 
given  in  such  cases,  no  means  are  left  of  ascertaining 
what  evidence  would  have  been  elicited,  had  the  ex- 
cluded question  been  put.  From  the  opinion  of  Johx- 
SON,  J.,  concurred  in  by  Groveb,  J.,  it  appears,  how- 
ever, that  the  only  two  judges  who  expressed  their  views, 
were  of  the  opinion  that  the  evidence,  if  admitted, 
would  not  have  shown  a  personal  transaction  or  com- 
munication between  the  plaintiflf  and  the  deceased,  and 
that  for  that  reason  it  would  have  made  no  difference, 
if  plaintiff  had  participated  in  the  conversation. 

The  facts  in  the  case  at  bar  are  materially  different. 
It  here  appears  that  the  conversation  to  which  the 
plaintiff  testified,  related  to  his  employment  by  the 
intestate  to  perform  the  services  for  which  the  action 
was  brought,  and  related,  therefore,  to  a  i)ersonal 
transaction  with  him  and  in  which  he  was  interested 
at  the  time.  The  plaintiff,  after  being  cautioned  by 
his  counsel  not  to  testify  to  anything  that  took  place 
between  himself  and  the  deceased,  was  asked  to  state 
what  the  deceased  stated  in  his  presence  to  anybody 
else,  and  he  commenced  by  saying:  "I  am  going  to." 
These  were  obviously  not  the  words  of  the  intestate, 
but  of  the  witness,  who  was  going  to  tell  what  the 
intestate  had  said,  and  who  thereupon  proceeded  as 
follows : 

"  He  said  for  to  hire  a  safe  and  to  put  the  things  in 
the  Safe  Deposit  Company,  and  keep  them  there  until 
James  Gray  came  out.    And  told  Mrs.  Harden,  too, 
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that  a  box  should  be  bought  for  James  Gray  exclu- 
sively, and  that  his  securities  should  be  separated  to 
the  extent  of  $500,000.  He  made  a  memorandum 
when  he  was  not  able  to  speak  scarce,  except  with  an 
effort,  for  to  separate  those  securities.  The  conversa- 
tion was  that  a  safe  was  to  be  got  in  the  Safe  Deposit 
Company.  That  the  valuables  were  to  be  deposited 
there,  and  kept  there  until  James  Gray  arrived  here. 

' '  Q.  Was  anything  said  in  the  conversation  that  you 
heard,  as  to  who  was  to  take  charge  of  those  securi- 
ties, or  of  Mrs.  Harden,  or  anything  of  the  kind  i  A. 
Yes,  sir;  I  was  to  take  charge." 

All  this  testimony  was  objected  to  as  incompetent 
and  improper,  and  the  last  answer  defendants'  counsel 
moved  to  have  stricken  out,  but  the  court  overruled 
the  objection  and  denied  the  motion,  to  which  rulings 
defendants'  counsel  duly  excepted. 

There  can  be  but  little  doubt  that  the  direction  given 
in  the  course  of  the  conversation  testified  to,  that  plain- 
tiff should  take  charge  of  the  securities,  that  a  safe 
should  be  hired  and  that  the  securities  should  be  de- 
posited in  the  Safe  Deposit  Co.,  was  a  communication 
addressed*  personally  to  the  witness,  and  not  to  Mrs. 
Harden,  for  Mrs.  Harden  herself  was  to  be  cared  for  by 
the  plaintiff,  and  that  the  plaintiff  so  understood  it,  is 
rendered  certain  by  the  fact  that  he  complied  with  the 
direction. 

It  is  upon  this  testimony  that  the  plaintiff's  claim 
to  having  been  employed  mainly  rests,  and  it  is  mani- 
fest that  such  contract  of  employment,  if  made  as 
claimed,  was  not  only  a  personal  transaction  between 
the  witness  and  the  intestate,  but  that  it  was  person- 
ally concluded,  and  hence  it  is  clearly  within  the  mis- 
chief of  the  rule  excluding  such  transactions  and  com- 
munications. It  was  none  the  less  personal  between 
the  witness  and  the  intestate,  because  Mrs.  Harden 
participated  in  it,  and  as  a  personal  transaction  or 
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communication  it  Wcos  infinitely  more  explicit  than  the 
nod  of  Mr.  Lord's  head  towards  the  plaintiff,  in  Brague 
V.  Lord,  recently  decided  by  the  court  of  appeals. 
That  action  was  brought  for  services  rendered  by  the 
plaintiff  as  an  attorney  at  law  to  Rufus  W.  Lord,  de- 
ceased, the  defendant's  testator,  in  relation  to  the  re- 
covery of  certain  stolen  property  consisting  of  a  large 
amount  of  valuable  securities  owned  in  part  by  Kufus 
W.  Lord  and  in  part  by  a  Mr.  BaiTon.  Upon  the 
question  of  retainer  the  plaintiff  was  allowed  to  testify, 
among  other  things,  tha  t  he  was  introduced  by  Barron 
to  Lord  as  his,  Mr.  Barron's,  attorney.  That  on  that 
occasion  Mr.  Barron  and  Mr.  Lord  talked  of  a  power 
of  attorney  they  had  given,  and  that  they  agreed  to- 
gether, on  the  advice  of  the  witness,  to  revoke  that 
power,  which  was  done.  On  a  subsequent  occasion  the 
witness  testified  to  an  interview  between  himself,  Mr. 
Lord,  and  his  brother,  Thomas  Lord,  at  which  he  said 
the  subject  of  payment  for  his  services  arose ;  that  it 
was  during  a  negotiation  as  to  an  amount  to  be  paid  in 
London,  and  Mr.  Ru^uo  W.  Lord  said  to  Mr.  Thomas 
Lord,  "  We  cannot  tell  what  we  will  have  to  pay  until 
we  know  what  our  lawyer's  charges  are,"*turning  to 
plaintiff,  the  three  being  together,  turning  his  head 
towards  plaintiff. 

With  respect  to  this  testimony,  Rapallo,  J.,  in  de- 
livering the  opinion  of  the  court,  says  :  ''  Advice  given 
by  the  plaintiff  to  Mr.  Lord  was  a  personal  communi- 
cation and  transaction  between  them  within  the  mean- 
ing of  the  399tli  section,  and,  connected  with  the  proof 
that  Mr.  Lord  accepted  and  acted  upon  such  advice, 
w-as  material,  and  tended  to  maintain  the  issue  on  the 
part  of  the  plaintiff.  Mr.  Lord's  remark  about  what 
he  would  have  to  pay  his  lawyers,  turning  towards 
plaintiff,  appears  to  have  been  addressed  to  plaintiff, 
as  well  as  to  Mr.  Thomas  Lord,  and  may  have  satisfied 
the  jury  that  Mr.  Lord  looked  upon  plaintiff  as  his 
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lawyer  throxigliout  the  transactions,  and  conceded  that 
he  would  have  to  pay  him  as  such.  The  remark  to 
Mr.  Thomas  Lord  about  paying  their  lawyers,  did  not 
of  itself  amount  to  much.  It  derived  its  significance 
wholly  from  the  alleged  turning  towards  plaintiff  and 
thus  giving  him  to  understand  that  he  was  the  party 
referred  to.  This,  we  think,  was  a  personal  communi- 
cation within  the  intent  of  the  399th  section." 

Entertaining  these  views,  the  court  of  appeals  re- 
versed the  judgment  and  ordered  a  new  trial,  and  this 
notwithstanding  the  fact  that  there  was  other  evidence 
in  the  case  upon  which  the  jury  might  have  found  a 
retainer. 

The  reception  of  the  evidence  above  referred  to 
therefore  constituted  error. 

Defendants'  exceptions  should  be  sustained,  the 
verdict  set  aside,  and  a  new  trial  ordered  with  costs  to 
defendants  to  abide  the  event. 

Sanford,  J. — I  concur  in  the  result,  and  in  so  much 
of  the  opinion  of  Freedman,  J.,  as  holds  that  the  plain- 
tiff was  erroneously  examined  as  a  witness  in  his  own 
behalf  in  regard  to  a  personal  transaction  or  communi- 
cation between  himself  and  the  defendants'  intestate. 

Curtis,  Ch.  J. — The  defendants  claim  that  the  evi- 
dence wholly  fails  to  establish  any  employment  of  the 
plaintiff  by  George  Harden,  the  deceased,  or  by  the 
defendants,  to  render  the  services  sued  for. 

George  Harden  died  March  6,  1872,  leaving  a  per- 
sonal estate  variously  estimated  above  $1,200,000,  con- 
sisting of  money,  stocks,  securities  and  choses  in 
action.  Many  of  the  stocks  and  securities  stood  indi- 
vidually in  the  name  of  the  plaintiff  at  the  time,  and 
were  transferable  by  delivery.  The  plaintiff  had  been 
for  many  years  his  messenger  and  clerk,  at  a  salary  of 
$60  per  month.  The  deceased  had  no  children,  and  his 
relatives  and  next  of  kin  resided  in  Ireland. 
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On  March  4,  1872,  two  days  before  his  death,  the 
plaintiff  brought  from  the  bank  to  the  house  of  the 
deceased,  the  tin  box  that  contained  these  securities. 
The  deceased  opened  the  box,  in  the  presence  of  his 
wife,  the  administratrix,  and  of  the  plaintiff.  A  con- 
versation occurred,  and  when  the  plaintiff  testified,  the 
court  excluded  his  evidence  as  to  what  was  said  to  him 
by  the  deceased,  but  allowed  him,  under  defendant's 
exception,  to  testify  as  to  what  he  said  to  his  vrife, 
Mrs.  Harden.  The  construction  given  to  the  399th 
section  of  the  Code  in  Carey  7).  White,  59  N,  T.  336, 
and  in  Brague  v.  Lord,  in  the  court  of  appeals,  not  yet 
reported,  was  as  it  api)ears  to  me,  adbevMl  to  by  the 
court,  as  far  as  the  conversation  presents  anything  in- 
tellegible,  which  was  very  little.  The  testimony  of 
the  plaintiff  under  this  ruling,  as  to  what  was  said  to 
Mrs.  Harden  is  very  obscure,  and  fails  to  show  satis- 
factorily any  request  by  the  deceased  that  he  should 
take  the  custody  of  his  personal  estate,  and  has  little 
if  any  relevancy  to  the  request  and  employment  al- 
leged by  the  plaintiff.  It  amounted  in  substance  to  the 
deceased  giving  his  wife  some  general  statement,  as  to 
what  he  intended  to  do  in  placing  and  sejyarating  his 
securities,  and  saying  to  her,  that  she  would  be  well 
taken  care  of,  and  that  the  plaintiff  would  see  to  her, 
and  see  that  she  was  air  right.  It  appears  that  he  was 
scarcely  able  to  speak ;  but  his  direction  seems  to  have 
been  that  the  plaintiff  should  take  charge  of  his  wife. 
The  defendant,  Mrs.  Harden,  testified  that  the  de- 
ceased at  this  interview  "opened  the  box  and  was 
going  to  separate  the  securities,  he  told  Ross  to  get 
another  box  made,  and  put  James  Gray's  name  on  the 
box,  and  have  the  securities  separated."  She  also 
says  that  "he  then  gave  the  key  to  Mr.  Ross."  On 
the  next  day,  or  the  day  after,  the  plaintiff  drew  the 
balances  in  the  banks  standing  to  George  Harden' s 
credit,  and  amounting  to  over  $100,000,  in  bank  notes, 
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and  took  them  to  his  house,  •when  he  found  him  dead 
on  his  arrival.  These  bills  he  then  put  in  the  tin  box, 
and  carried  it  across  the  city  to  his  own  residence  a 
day  or  two  after,  about  dark,  kept  it  over  night,  and 
the  next  day  hired  a  box  in  the  safe  deposit  company, 
in  his  own  name,  'and  placed  it  there.  He  also  tele- 
graphed to  James  Gray,  the  nephew  of  the  deceased, 
in  Ireland,  who  soon  reached  here. 

This  box  and  its  contents  were  delivered  to  the  de- 
fendants by  the  plaintiff,  on  the  14th  of  March,  when 
they  received  their  letters  of  administration. 

The  evidence  appears  to  have  satisfied  the  jury,  that 
there  was  a  contract,  express  or  implied,  between  the 
plaintiff  and  the  deceased,  by  which  the  former  was  to 
safely  keep  and  preserve  this  large  personal  estate,  un- 
til the  rights  of  the  next  of  kin  could  be  protected  by 
a  proper  notification  and  administration. 

The  custody  of  this  personal  proi)erty  in  the  condi- 
tion in  which  it  was,  involved  a  great  responsibility,  on 
the  part  of  the  plaintiff,  that  could  only  be  properly 
discharged  by  reticence,  and  by  the  exercise  of  good 
judgment  and  integrity.  It  involved  duties  and  re- 
sponsibilities very  different  from  those  which  he  had 
previously  discharged  in  the  service,  and  under  the  eye 
and  immediate  instructions  of  the  deceased. 

The  jury,  if  the  case  came  properly  before  them, 
had  a  right  to  look  at  what  transpired  at  the  interview, 
when  the  deceased  gave  Ijiie  key  of  his  box  to  the  plain- 
tiff, and  to  put  such  an  interpretation  upon  that  act,  in 
view  of  the  situation  of  all  parties,  as  expressed  the 
real  intentions  of  the  deceased.  Taken  in  connection 
with  what  Mrs.  Harden  testifies  he  previously  told  the 
plaintiff,  and  his  failing  condition,  the  evidence  per- 
haps warranted  the  jury  in  finding  that  the  defendant 
employed  the  plaintiff  to  perform  the  duty  which  it  is 
not  disputed  he  discharged  in  a  faithful  and  commend- 
able manner. 
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There  is  another  difficuky  in  these  questions  of  fact. 
They  come  before  the  general  t^rm  in  a  case  where  the 
unsuccessful  party  moves  for  a  new  trial,  upon  excep- 
tions taken  by  him  at  thp  trial,  and  which  have  been 
ordered  to  be  heard  in  the  first  instance  at  the  general 
term,  and  judgment  in  the  mean  time  suspended.  In 
such  a  contingency  it  is  held,  that  at  the  hearing,  no 
question  of  fact  can  be  discussed,  nor  the  i)oint  that 
the  verdict  is  against  evidence  (Mason  v.  Breslin,  2 
Sweeny^  390 ;  Hotchkiss  v.  Hodge,  38  Barb.  118 ; 
Dickerson  v,  Wason,  48  Id.  412). 

Whether  the  verdict  was  excessive,  is  a  question 
not  entirely  free  from  embarrassment.  The  plaintiflf 
valued  his  services  at  $10,000.  The  defendants  called 
no  witnesses  to  show  what  compensation  or  commis- 
sion would  be  charged  by  institutions  or  persons^ 
usually  performing  similar  services,  with  similar  re- 
sponsibilities. One  of  the  defendants  testified,  that 
she  had  said  to  the  plaintiff,  that  if  it  was  not  paid, 
she  would  pay  it  herself.  The  other  defendant  testi- 
fied, that  he  found  there  was  very  little  to  be  done  for 
the  estate  ;  that  it  was  not  an  intricate  estate,  that  the 
aflfairs  were  all  personal  property,  and  mostly  in  this 
tin  box,  that  he  thought  the  estate  was  worth  about 
$1,200,000,  and  that  the  surrogate  allowed  him  for  his 
comi)ensation  as  administrator  $12,000.  This  was  one 
per  cent,  on  his  estimate  of  the  amount  of  the  estate. 
In  every  commercial  community,  where  great  respon- 
sibilities are  confided  to  a  person  possessing  good 
judgment  and  strict  integrity,  the  measure  of  compen- 
sation is  proportionally  increased.  The  possession 
and  exercise  of  these  qualities,  under  such  circum- 
stances, command  the  highest  appreciation.  As  to 
this  administrator,  who  with  clerical  aid,  and  legal 
advice,  and  under  the  protection  of  the  law,  thus  dis- 
charged his  trust,  it  is  difiicult  to  find  that  he  was  more 
than  justly  remunerated. 
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When  we  see  this  plaintiff,  comparatively  unpro- 
tected and  unaided,  and  at  the  most  critical  time, 
taking  charge  of  thi^  great  amount  of  mouey  and 
securities,  for  the  benefit  of  these  absent  relatives  of 
the  deceased,  and  discharging  his  trust  and  its  grave 
responsibilities,  with  excellent  judgment  and  with  in- 
tegrity, it  is  quite  possible  the  jury  had  some  reason 
for  considering  that  he  was  entitled  to  a  compensation 
which  they  estimated  at  about  one-half  per  cent,  on 
his  valuation  of  this  property.  It  is  urged,  that  con- 
sidering the  character  and  extent  of  the  evidence 
placed  by  the  parties  before  the  jury,  on  this  point, 
there  is  an  absence  of  controlling  reasons  to  set  aside 
the  verdict  as  excessive,  and  that  it  is  against  the 
policy  of  the  law  to  disturb  the  finding  of  a  jury  in 
this  respect,  except  to  remedy  some  clearly  shown 
wrong  or  grievance.  Yet  when  we  consider  the  plain- 
tiff' s  relations  with  the  deceased,  and  that  a  species  of 
moral  obligation  devolved  upon  him  to  discharge  this 
duty  irresi)ective  of  any  question  of  compensation,  we 
are  disposed  to  think  that  the  verdict  is  excessive,  and 
that  a  questionable  precedent  should  not  be  estab- 
lished. 

The  exception  taken  by  the  defendants  to  the  ex- 
clusion by  the  judge  of  the  question  addressed  to  one- 
of  the  defendants,  asking  him  to  state  the  usual  range: 
of  salaries  to  bank-clerks,  occupying  confidential  posi- 
lions,  in  March,  1872,  is  not  well  taken.    The  position : 
they  occupy  has  little  if  any  resemblance  to  the  trust . 
confided  to  the  plaintiff,  and  executed  by  him.    The  \ 
court  also  properly  excluded  the  evidence  offered  to« 
show  that  the  plaintiff  had   been  for  a  time  subse- 
quently employed  by  one  of  the  defendants  as  her- 
clerk  or  as  such  by  both  of  them.     Such  employments, 
was  foreign  to  the  issues,  and  totally  irrelevant. 

The  court  exercised  a  just  discretion  in 
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the  defendant's  application  to  amend  tlie  complaint  at 
the  trial. 

If  there  had  actually  been  any  payment  for  these 
services  to  the  plaintiff,  why  should  the  defendants 
have  served  him,  before  he  commenced  his  action,  with 
a  rejection  of  his  claim,  and  also  have  omitted  to  have 
set  up  a  payment  in  the  answer  ? 

It  appeared  at  the  trial,  by  the  administrator's 
testimony  that  he  had  retained  $10,000  to  meet  this 
claim.  To  this  the  defendants  excepted.  It  was  not  fol- 
lowed up  by  further  evidence ;  and  the  judge  charged 
the  jury,  that  it  was  wholly  irrelevant,  and  had  noth- 
ing to  do  with  the  case.  This  evidence  affords  no 
ground  for  granting  a  new  trial,  even  if  the  judge  had 
'  not  thus  charged,  in  respect  to  it.  It  was  a  proper 
course  for  the  administrator  to  take,  for  his  own  pro- 
tection, and  such  a  course  as  any  discreet  business 
man  would  ordinarily  take,  and  in  no  way  calculated 
to  lead  the  jury  to  consider  the  circumstance  an 
admission  of  the  plaintiff's  claim.  The  judge  charged, 
that  there  was  no  evidence  of  a  promise  by  the  defend- 
ants to  pay  the  plaintiff's  claim.  Mrs.  Harden  in  her 
testimony  did  not  speak  for  the  defendants,  but  gave 
expression  simply  of  her  individual  appreciation  of 
the  value  of  plaintiff's  services,  when  she  spoke  of 
paying  the  claim  herself,  if  it  was  not  paid. 

The  plaintiff  testified  at  the  trial  "  that  he  had  no 
claim  against  the  estate  for  any  services  rendered  prior 
to  Mr.  Harden' s  death."  Consequently,  if  entitled  to 
recover  at  all,  it  must  be  for  services  rendered  after  his 
death,  and  either  at  the  request  of  the  deceased,  or  at 
the  request  of  his  administrator  and  administratrix. 
But  his  employment  by  Mr.  Harden  necessarily  ceased 
when  death  terminated  the  latter' s  capacity  to  employ 
any  one  as  the  future  steward  or  custodian  of  his  per- 
sonalty, and  when  at  the  same  moment  all  his  personal 
estate  became  vested  in  his  personal  representatives  by 
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oj)eration  of  law  (Patchen  v.  Wason,  4  ffill,  57).  Let- 
ters of  administration  relate  back  from  the  time  of 
their  issue  for  some  purposes  (Priest  v.  Watkins,  2 
Bill,  225  ;  In  re  Faulkner,  1  Ebw.  Pr.  207 ;  Vroom  v. 
Van  Horn,  10  Paige^  558 ;  Allen  t.  Eighmie,  9  Hun^ 
201). 

No  cause  of  action  is  established  against  the  defend- 
ants as  i)ersonal  representatives  of  the  deceased,  by- 
evidence  of  what  services  the  plaintiff  rendered  by  the 
request  of  the  deceased,  after  his  death. 

The  complaint  is  against  the  defendants  as  adminis- 
trator and  administratrix,  both  in  form  and  substance. 
It  demands  judgment  against  them  as  such.  It  is  in  no 
respect  against  the  defendants,  individually.  It  alleges 
that  the  plaintiff  also  rendered  services  at  their  request 
made  in  their  representative  capacity. 

This  presents  a  serious  difficulty  in  the  plaintiff's 
case.  It  is  the  rule,  that  for  services  rendered  at  the 
request  of  an  administrator,  though  for  the  benefit  of 
the  estate  he  represents,  the  estate  is  not  bound,  and 
that  no  recovery  can  be  had  against  him  in  his  repre- 
sentative capacity,  or  to  be  levied  de  bonis  testatoris. 
(Austin  V.  Munro,  47  N.  T.  366,  and  cases  cited ; 
Bucklin  v.  Chapin,  1  Lansing,  450 ;  Gary  v.  Gregory, 
38  Superi(yr  Ct  R.  127). 

The  defendants  were  entitled  to  have  their  motions 
to  dismiss  the  complaint  granted,  and  their  exceptions 
to  the  refusals  were  well  taken  and  should  be  sustained, 
the  verdict  set  aside,  and  a  new  trial  granted,  with 
costs  to  defendants  to  abide  event. 
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CHARLES  N.  BLACK,  Teitstee,  &o.,  Plahsttiff  aito 
Respondent,  v.  SAMUEL  B.  WHITE,  Defendant 
AND  Appellant. 

payment  op  money,  presumption  as  to. 

Pbomise  to  pat,  when  implied. 

Proof  of  the  delivery  of  money,  its  reception  and  use,  is  not 
proof  of  an  obligation  on  the  party  receiving  and  using  it  to 
return  the  same,  and  consequently  does  not  establish  an  implied 
promise. 

In  proof  of  a  count  for  money  lent,  &c.,  it  is  not  sufficient  to 
merely  show  that  the  plaintiff  paid  money  to  the  defendant; 
such  proof  is  prima  facie  evidence  only  of  the  payment  by  the 
plaintiff  of  his  own  debt,  antecedently  due  to  the  defendant. 
The  plaintiff  must  also  prove  that  the  transaction  was  essen- 
tially a  loan  of  money  to  the  defendant.  A  very  slight  circum- 
stance may  establish  that  it  was  a  loan,  or  that  it  was  paid  at 
the  request  of  the  receiver,  but  there  must  be  that  circumstance 
to  overthrow  the  legal  presumption.  2  Oreenleqf  on  Btndenee^ 
S  112;  Bogert  e.  Morse,  1  N.  T.  877. 

In  this  case,  to  make  an  implied  promise  to  pay,  it  should  have 
appeared  that  the  money  was  paid  upon  the  request  of  defend- 
ant^ either  express  or  implied.  It  was  error  for  the  court  to 
charge  substantially  that  the  law  implies  an  obligation  or 
promise  to  return  the  money  from  the  fact  of  its  receipt  and 
use  by  the  defendant,  throwing  aside  all  the  testimony  as  to 
which  there  was  a  conflict. 

Before  Sedgwick,  Speib  and  Fbeedman,  J  J. 

Bedded  Juns  25,  1877. 

Appeal  from  judgment  on  verdict  for  plaintiff,  and 
order  denying  motion  for  new  trial,  made  npon  the 
minutes. 

The  action  is  for  the  recovery  of  money  s^vanoed. 
The  plaintiffs  case  was  as   follows :    Two  firms, 
Hartshorne  &  Co.  and  Hartshome  &  Brand,  brewers, 
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doing  business  in  connection,  failed  in  business  and 
made  an  assignment  for  the  benefit  of  their  creditors  to 
the  defendant,  who  was  one  of  the  creditors.  The  de- 
fendant permitted  or  authorized  the  members  of  the 
insolvent  finn  to  carry  on  the  business  with  the  as- 
signed property  for  the  benefit  of  the  creditors. 
Nothing  turns  upon  the  validity  or  invalidity  of  this 
arrangement.  Benjamin  M.  Hartshorne,  a  brother  of 
a  common  member  of  the  firms,  placed  $10,000  in.  the 
hands  of  the  plaintiff  with  instructions  to  advance  it  to 
be  be  used  in  the  business  to  be  carried  on,  until  the 
debts  were  paid,  or  until  plaintiff  should  demand  it, 
when  it  was  to  be  paid  to  the  plaintiff.  On  the  trial, 
the  plaintiff  testified  that  be  went  to  the  defendant  and 
stated  his  instructions,  and  the  defendant  assented  to 
its  being  used  in  the  business,  until  the  debts  were  paid 
or  until  plaintiff  phould  demand  it,  in  which  latter  case 
defendant  promised  to  pay  it  to  plaintiff.  Plaintiff 
then  furnished  the  money  to  be  used  in  the  business. 
The  money  was  invested  and  reinvested.  Profits  were 
made  therefrom.  The  defendant  closed  up  the  busi- 
ness before  the  debts  were  all  paid.  The  plaintiff  de- 
manded the  $10,000,  which  was  refused. 

The  defendant's  case  was  among  other  things  that 
the  plaintiff  told  him  that  he  was  about  to  advance  the 
money  to  Hartshorne  &  Co.,  and  Hartshorne  &  Brand, 
and  that  they  were  to  repay  it  on  demand,  that  he  (de- 
fendant), never  promised  to  pay  it ;  that  after  the 
assignment,  it  was  necessary  to  work  up  some  material 
assigned,  and  he  authorized  his  son.  Prank  White,  to 
do  what  was  necessary  for  that  purpose  ;  that  he  gave 
to  Hartshorne  &  Co.  and  Hartshorne  &  Brand,  no  au- 
thority other  than  to  collect  debts. 

It  appeared  that  the  money  furnished  to  plaintiff, 
was  in  part  handed  to  Prank  White,  agent,  and  in  part 
to  the  members  of  the  insolvent  firm.  The  evidence  as 
to  this  was  obscure,  and  required  construction  by  the 
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jury.  It  also  appeared  that  in  some  way  or  other  the 
money  or  malt  purchased  by  it  had  been  used  in  work- 
ing up  the  materials  assigned. 

The  judge  charged  the  jury  that  there  could  be  no 
recovery  unless  the  defendant  had  expressly  promised 
to  pay. 

But  at  the  end  of  the  charge  the  plaintiffs  counsel 
asked  the  court  to  charge  that  independent  of  the 
alleged  agreement,  if  the  defendant  as  assignee  re- 
ceived and  accepted  the  use  of  the  money  and  profited 
by  it,  the  law  implies  his  promise  to  pay,  on  which  a 
verdict  may  be  founded,  throwing  aside  the  testimony 
as  to  which  there  is  a  conflict.  The  court  charged 
agreeably  to  this  request,  to  which  defendant's  counsel 
excepted.     The  verdict  was  for  plaintiff. 

Samuel  G.  Adams,  attorney;  A.  J.  Vanderpoelj 
of  counsel,  for  apjyellant. 

Charles  iT.  Black,  attorney  for  respondent ;  Geo. 
BowmaUy  of  counsel. 

By  the  Court. — Sedgwick,  J. — In  the  hurry  of 
the  trial,  I  think  the  learned  judge,  did  not  scrutinize 
the  language  of  plaintiff's  request.  The  jury  could 
take  it  to  mean,  that,  if  outside  of  the  conflict  as 
to  what  was  the  express  arrangement,  they  were  sat- 
isfied that  the  defendant  as  assignee  took  the  money 
and  then  used  it,  there  was,  as  matter  of  law,  an 
implied  promise  to  repay  it.  I  do  not  think  that 
proof  of  delivery  of  money,  of  receiving  it,  and  using 
it,  is  proof  of  an  obligation  to  return,  and  is  therefore 
not  proof  of  an  implied  promise. 

Greenleaf  gives  (vol.  2,  §  112),  the  law :  "In  proof 
of  the  count  of  money  lent,  it  is  not  sufficient  merely 
to  show  that  the  plaintiff  paid  money  or  a  bank-check 
to  the  defendant,  for  this,  prima  fade,  is  only  evidence 
of  the  payment  by  the  plaintiff  of  his  own  debt,  an- 
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tecedently  due  to  the  defendant.  He  must  prove  that 
the  transaction  was  essentially  a  loan  of  money."  A 
very  slight  circumstance  may  show  that  it  was  a  loan 
or  that  it  was  given  at  the  request  of  the  receiver,  but 
there  must  be  that  circumstance  to  overthrow  the 
legal  presumption  (Bogert  v.  Morse,  1  iT.  T.  377). 
If  there  were  such  circumstances  in  this  case,  the 
attention  of  the  jury  was  withdrawn  from  a  considera- 
tion of  it,  inasmuch  as  the  charge  said  that  the  law 
implied  an  oWigation  from  the  receipt  and  use  of 
money. 

In  this  case,  to  make  an  implied  promise  from  the 
receipt  of  the  money,  it  should  have  appeared  that 
the  money  was  paid  upon  the  request  of  the  defendant, 
either  an  express  or  implied  request.  If  the  plaintiff 
gave  the  money  at  his  own  instance,  it  was  nothing 
more  than  a  gift.  If  he  gave  it  at  the  instance  of 
othera,  that  would  not  create  an  obligation  against 
defendant.  So  far  as  a  request  could  be  implied  from 
the  subsequent  express  promise,  the  jury  might  not 
have  found  that  there  was  one,  as  the  charge  told  them, 
that  the  receiving  of  money  and  profiting  by  it  created 
an  obligation,  aside  from  the  conflict  as  to  the  express 
promise.  And  indeed,  the  circumstance  generally, 
outside  of  the  arrangement  in  which  the  alleged  ex- 
press promise  was  made,  do  not  conclusively  show  an 
actual  or  implied  request.  There  was  no  express 
request,  and  there  were  no  facts  from  which  the  law 
will  imply  one  (Lampleigh  v.  Brenthwart,  1  Smith  L. 
0.  222).  The  case  Doty  v.  Wilson,  14  JoJms.  378,  cited 
in  Lampleigh  v.  Brenthwart,  says,  ''the  benefit  to 
the  defendant  connected  with  his  express  promise 
to  pay,  must  be  deemed  equivalent  to  a  previous 
request." 

I  am  of  opinion  that  on  the  case  as  presented  by  the 
I^laintiff,  he  could  not  recover  except  upon  the  express 
promise,  as  to  wliich  there  was  a  conflict ;  but  if  he 
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could,  the  defendant  had  a  right  to  ask  that  the  jury 
should  pass  uix)n  what  was  the  express  arrangement, 
if  he  gave  proof  as  to  one,  expressum/acit  cessare  tac- 
itum.  A  man  may  recover  on  a  general  assumpsit, 
provided  he  could  recover  if  there  had  been  no  special 
agreement,  although  one  in  fact  was  made.  As  in  this 
case,  although  there  was  an  express  promise,  as  alleged 
by  plaintiff,  the  latter  could  have  recovered  without 
satisfying  the  jury  of  the  promise,  provided  he  showed 
a  request  on  the  part  of  the  defendant  that  the  money 
should  be  advanced. 

If  there  was  a  special  agreement,  and  he  could  not 
recover  on  that,  he  cannot  recover  on  a  general  as- 
sumpsit (Robertson  v.  Lynch,  18  Johns.  451 ;  Tuttle©. 
Mayo,  7  Id.  182).  Here  the  defendant  gave  evidence  as 
to  the  circumstances  under  which  the  money  was  ac- 
tually advanced  by  the  plaintiff.  If  the  defendant 
were  correct  in  his  recollection,  this  would  have  showed 
that  the  money  was  advanced  upon  the  personal  prom- 
ise of  the  members  of  the  insolvent  firms  to  repay  it ; 
therefore  the  defendant  must  have  succeeded,  although 
perhaps,  as  matter  of  fact,  the  defendant  received  the 
money  as  assignee,  and  profited  by  it  as  assignee  or 
creditor.  Perhaps  other  construction  of  the  arrange- 
ment might  have  been  made.  But  outside  of  this,  the 
evidence  would  bear  the  inference  that  the  money  was 
voluntarily  paid,  upon  no  request  or  promise  of  de- 
fendant, but  that  the  plaintiff  was  to  look  only  to  the 
result  after  payment  of  debts.  The  jury  could  have 
made  an  inference  from  the  defendant's  testimony, 
which  would  have  shown  that  there  was  no  implied 
promise,  but  an  express  arrangement  under  which  he 
could  not  be  liable.  Tlierefore,  I  think  it  was  error  to 
charge  that  they  might  disregard  defendant's  testi- 
mony, provided  outside  of  it  there  was  an  implied 
promise  to  repay  the  money. 

I  am  of  oi^inion,  that  from  the  character  of  the 
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plaintifTs  agency,  as  shown  in  his  testimony,  he  oould 
maintain  this  action. 

For  the  reasons  assigned,  however,  the  judgment 
and  order  appealed  from  should  be  reversed  with  costs 
to  appellant  tfi  abide  event,  and  a  new  trial  had. 

Speib  and  Fbesbman,  JJ.,  concurred* 


SARAH  N.  HAWKS,  Plaintiff  and  Respondent, 
V.  WILLIAM  W.  WINANS,  et  al.,  Defendants 
AND  Appellants, 

NEGLIGENCE. 
In  this  case,  upon  the  trial  in  the  conrt  below,  the  yerdict  was  for 
the  plaintiff.     The  argument  before  the  general  term,  was  upon 
the  usual  questions  in  such  cases: 
Firgt.  Did  the  proofs  establish  that  the  accident  was  caused 

by  the  negligence  of  the  defendants  ? 
Second.  Did  the  proofs  establish  that  the  negligence  of  the 
plaintiff  did  not  contribute  thereto  ? 
The  court,  upon  a  full  review  of  the  facts  and  circumstances,  fully 
set  forth  in  tlie  opinion,  held  the  affirmative  of  each  of  these 
questions,  and  affirmed  the  judgment. 

Before  Sedgwick,  Speib  and  Preedman,  JJ. 

Beaded  Jvns  25,  1877. 

Appeal  from  judgment  on  verdict  for  plaintiff,  and 
order  denying  motion  for  new  trial. 

The  facts  in  the  case  apx)ear  fully  in  the  opinion  of 
the  court. 

B.  D.  SilUmanj  for  appellant. 

George  H.  Teaman^  for  respondent. 

By  the  Court. — Sedgwick,  J. — The  action  was  for 
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damage,  alleged  by  plaintiff  to  have,  been  caused  by 
the  negligence  of  defendant's  servants,  when  she  was 
leaving  their  ferry  boat. 

The  learned  counsel  for  the  appellants  maintains, 
upon  exceptions  made  in  due  form  at  jkhe  trial,  that 
the  evidence  for  plaintiff,  with  certain  facts  stated  by 
defendant's  witnesses  that  must  have  been  true,  did 
not  show  any  negligence  on  the  part  of  the  defendant's 
servants  and  failed  to  show  that  her  own  negligence 
did  not  contribute  to  the  accident. 

I  am  not  able  to  agree  with  this  position,  and  wiU 
state,  as  briefly  as  I  can,  the  case,  which,  on  the  evi- 
dence, sustains  the  verdict,  &c. 

The'manner  in  which  the  accident  occurred' is  of 
flrst  importance.  The  plaintiff  walked  to  the  edge  of 
the  boat.  She  there  found,  that  the  bridge  on  which 
she  must  go,  in  leaving  the  boat,  was  above  the  level 
of  the  deck  about  ten  inches.  She  stepped  up  from 
the  boat,  and  was  assisted  by  the  hand  of  her  escort, 
who  had  been  on  the  boat  with  her  and  had  gone  on 
the  bridge  before  her.  She  and  her  witnesses  state, 
that  at  this  point,  and  when  by  a  possible  construction 
of  the  evidence,  one  of  her  feet  was  on  the  bridge  and 
the  other  foot  had  left  the  boat,  the  bridge  was  sud- 
denly lowered,  by  a  deck  hand  of  the  boat.  This 
caused  her  to  fall  upon  the  bridge  at  its  edge,  and  in 
falling  the  leg  that  had  reached  the  bridge  received  a 
blow  that  caused  the  greatest  injury  of  which  the 
plaintiff  complains.  The  leg  waa  not  jammed  between 
the  boat  and  the  bridge,  for  at  that  instant  the  boat 
was  backing.  There  was  evidence  which  would  have 
justified  the  jury  in  saying  that  her  foothold  was  lost 
by  the  boat  backing,  but  the  jury  have  credited  the 
other  version. 

The  first  point  then,  is,  was  there  any  evidence  that 
this  cause  of  the  plaintiff's  falling  was  the  result  of 
negligence  on  the  part  of  the  deck  hand.     He  denied 
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that  he  did  lower  the  bridge,  but  assuming  that  plain- 
tiff's testimony  on  this  point  was  correct,  and  consider- 
ing the  general  facts  of  the  situation  as  the  deck  hand 
himself  swore  to  them,  he  was  negligent,  or  at  least 
there  was  evidence  for  the  jury  as  to  his  negligence. 

The  deck  hand  was  at  the  wheel  which  lowered  the 
bridge.  He  faced  the  passengers,  and  he  remembers 
seeing  plaintiff  as  she  was  proceeding  to  get  off.  Some 
passengers  were  on  the  bridge.  He  had  an  oppor- 
tunity to  see  the  plaintiff's  situation.  It  was  his  duty 
to  the  defendants,  and  to  the  passengers,  to  look 
about  to  see  if  it  were  prudent  to  lower  the  bridge. 
He  knew  thAt  letting  down  the  bridge  would  be  an 
instantaneous  matter,  and  would  be  likely  to  over- 
throw a  person  stepping  on  it.  The  jury  would  have 
a  right  to  say,  that  he  did  not  look  to  see  if  any  one 
was  in  peril  from  the  dropping  of  a  bridge  eight 
inches,  or  that  he  did  see  them  and  omitted  to  use  any 
care  for  their  protection. 

The  next  point  is,  did  the  case  not  show  that  the 
plaintiff  was  free  from  negligence  that  contributed  to 
the  injury  ?  Does  it  appear  that  she  was  prudent  when 
she  did  not  anticipate  the  lowering  of  the  bridge? 
Negligence  on  her  part  as  to  something  that  did  not 
contribute  to  the  injury,  would  not  prevent  her  having 
a  cause  of  action.  On  the  other  hand,  it  might  possibly 
be,  in  the  present  case,  that  the  circumstances  which 
would  show  that  she  was  negligent  as  to  leaving  the 
boat  before  it  was  secured  to  the  bridge,  would  also 
show  that  the  circumstances  would  not  justify  her  in 
believing  that  the  bridge  was  not  to  be  lowered  to  per- 
mit passengers  to  go  on  shore. 

If  there  were,  however,  evidence  that  she  was  justi- 
fied in  believing  that  it  was  otherwise  safe  to  step  from 
the  boat,  the  mere  and  sole  fact  of  the  bridge  being 
higher  would  not  show  that  there  was  to  be  a  lowering 
of  it  before  passengers  could  leave,  either  so  far  as 
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safety  was  concerned  or  before  the  rules  of  the  ferry 
were  observed.  The  difference  in  level  was  not  great 
or  dangerous.  K  the  attention  of  a  person  of  ordinary 
intelligence  were  turned  to  the  subject  he  might  think 
there  was  no  necessity  of  its  being  lowered,  or  perhaps 
that  it  could  not  be  lowered  further. 

Therefore,  it  is  only  necessary  to  examine  if  there 
was  not  evidence  to  show  that  the  plaintiff  was  free 
from  negligence,  when  she  assumed  from  the  circum- 
stances that  the  arrangements  had  been  made  which 
were  to  be  made  for  the  safe  exit  of  the  passengers, 
and,  in  particular,  that  the  boat  was  secured  to  the 
bridge.  If  it  appeared  that  the  preparitions  for  pas- 
sengers leaving  had  not  been  completed,  it  might 
perhaps  be  careless  for  her  to  step  on  the  bridge  at  all, 
or  to  assume  at  all  that  it  was  proper  to  do  so. 

The  plaintiff  and  her  witnesses  testified  that  as  they 
went  towards  the  end  of  the  boat  the  chain  that  barred 
the  passengers'  gangway  was  down.    There  is  no  direct 
evidence  that  one  of  the  crew  let  it  down,  but  from  th€^ 
circumstances,  if  the  jury  had  found  that  Salters,  the 
deck  hand,  did,  it  would  not  have  been  against  the 
evidence,  although  he  said  he  did  not.    If,  however, 
the  chain  was  down,  without  fault  on  the  part  of  the 
boat,  so  that  it  could  not  be  deemed  an  invitation  from 
defendants'  servants  to  passengers  to  proceed,  never- 
theless there  was  no  warning  from  a  chain  barring  the 
way,  not  to  go  further.    The  plaintiff  could  prudently 
go  on,  if  she  was  not  negligent  thereafter.     She  had 
had  express  notice  not  to  leave  the  boat  until  it  was 
secured  to  the  bridge.    This  notice  did  not  increase  or 
lessen  her  obligation  to  observe  the  situation,  and  to 
be  careful  in  her  action  thereon,  and  to  use  her  judg- 
ment to  ascertain  if  the  ferry  hands  had  completed 
arrangements  for  leaving.    She  was  bound  to  use  her 
judgment  and  be  careful,  but  an  erroneous  conclusion 
on  her  part  would  not  make  her  negligent. 
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According  to  her  testimony,  supported  by  other 
evidence,  she  found  that  the  boat  was  close  to  the 
bridge,  and,  in  fact,  it  was  chained  on  her  side,  tight  to. 
the  bridge,  and  was  there  in  permanent  contact  with 
the  bridge.  She  stepped  off  about  three  feet  from 
the  chain.  The  evidence  generally  showed  that  while 
it  was  true  that  at  a  certain  point  of  time  the  boat  began 
to  back,  it  is  also  true  that  immediately  upon  that 
point  of  time  the  boat  must  have  been  at  rest  for  an 
unfixed  length  of 'time,  during  which  the  inertia  of  the 
boat  was  being  overcome  by  the  wheels  backing.  It 
was  then  (the  jury  might  have  found)  that  the  plaintiff 
saw,  or  thought  she  saw,  the  boat  close  up  to  the 
bridge. 

The  learned  counsel  for  the  appellant  argues  that 
the  circumstances  show  that  there  must  have  been  a 
gap  betwen  the  boat  and  the  bridge,  for  the  reason 
that  the  boat  did  not  go  straight  into  the  slip  but  on  an 
angle,  one  side  of  the  boat  being  nearer  the  bridge  than 
the  other.  It  is  true  that  the  must  have  been  a  gap. 
But  how  large  was  it  t  If  great,  there  might  have  been 
negligence  in  supposing  that  the  time  to  land  had  come. 
If  small,  under  the  circumstances,  the  jury  could  say 
that  the  plaintiff  was  justified  in  believing  and  testify- 
ing that  the  boat  was  close  to  the  bridge.  The  physical 
facts  did  not  necessarily  show  that,  at  a  few  feet  from 
where  the  boat  was  in  contact  with  the  bridge,  there 
was  such  a  gap  that  it  could  not  have  escaped  observ- 
ation. If  the  testimony  of  the  witnesses  for  defense 
on  this  point,  was  unopposed,  the  jury  would  not  have 
been  obliged  to  infer  that  their  description  of  the  size 
of  the  gap  was  accurate,  or  indeed,  that  as  a  fact,  they 
particularly  observed  how  wide  it  was  at  the  point 
where  the  plaintiff  stepped  off.  No  data  were  given, 
on  which  *balculation  could  be  made  as  to  the  width. 
The  jury  were  at  liberty  to  find,  taking  all  the  circum- 
stances together    that  as  the  plaintiff  saw  that  one 
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chain  was  tight,  and  the  boat  was  close  to  the  bridge, 
she  was  nsing  ordinary  prudence  in  concluding  that 
the  boat  was  secured  to  the  bridge.  She  was  supported 
by  the  facts  in  believing,  that  when  the  boat  was  (as 
she  judged),  so  placed  that  the  two  chains  could  be 
tightened  up,  as  one  was,  the  other  also  was. 

I  am  of  opinion,  that  the  plaintiff  did  show  facts 
which  justified  the  jury  in  saying  that  it  api)eared  that 
her  negligence  did  not  contribute  with  the  defendant's 
negligence. 

The  judgment  and  order  should  be  affirmed,  with 
costs. 

Speib  and  Fsbxdman,  JJ.,  concurred. 


FRANCIS  O'HAGAN,  Plaiktiff  and  Respondent, 
V.  SIDNEY  DILLON,  Dependant  and  Appel- 

LANT. 

L  NEGLIGENCE— CONTRIBUTORT. 
I.  INTOXICATION. 

a.  Will  not  constitute  contribatory  negligence  anless  its  degree 
is  such  as  to  justify  the  jury  in  finding  that  the  party  was 
thereby  disqualified  from  the  exercise  of   ordinary  care  and 
'  prudence. 

1.   Wluu  not  suffieierU  tojtutify  tkejury  in  9o  finding, 
(a)  The  bare  circumstance  that  he  had  indulged  sufficiently 
*  in  spirits  to  make  the  fact  perceptible  from  his  breath, 
is  not. 
H.  TRIAL. 
1.  Ineampetmt  midence^  when  not  cofUMfor  rwendL 
(a)  Irrbsponsivb  answers. 
1.  When  a  witness,  to  a  question  put,  wikmteen  incompetent 
evidence,  no  cause  for  reversal  results  therefrom. 
1.  This  although  the  question  put  was  improper,  but  the 
responsive  answer  made  to  it  had  no  force  as  evidence. 
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1.  E.  g,,    where  the  question  pat  was  whether  the 
witness  knew  of  a  certain  fact,  and  he  answered 
that  he  did  not,  and  then  volunteered  that  he  bad 
heard  there  was  some  such  thing. 
(JH)  Imuateriality. 
1.  The  reception  of  incompetent  evidence,  which  could  not  by 
any  possibility  have  injured  the  party  against  whom  it  was 
given,  is  not  cause  for  reversal, 
2.  INCOMPETENT  EVIDENCE,   WHAT  IS. 
(a)  Witness,  suppoiitinq  of. 
1.  Evidence  purely  in  support  of  a  witness  cannot  be  given 
until  a  necessity  has  been  shown  for  it  by  impeachment. 
1.  E,  g,,  where  a  witness  has  sworn  to  a  fact  on  his  ex- 
examination,  he  cannot,  before  his  recollection  as  to  the 
fact  has  been  attacked  by  the  other,  be  asked  by  the 
party  on  whose  examination  he  so  swore  as  to  the  cause 
of  his  recollection  or  the  means  by  which  he  refreshed  it. 
(5.)    Means  of  observation,  judgment  of  witness  as  to. 
1.  A  question  **  Had  you  an  opportunity  of  knowing,  etc.,"  if 
not  illegal,  is  immaterial  where  the  witness  has  been  exam- 
ined as  to  all  the  facts  that  could  be  justly  relied  on  to  show 
opportunity  of  knowledge,  or  to  show  the  fact  as  to  knowl- 
edge of  which  the  inquiry  was  made, 
(c.)    Conversations  had  by  witness,  contradicting  him. 

1.  WJiatnotmfficimtfoundatum/ar. 

(a,)  When  he  admits  having  had  a  conversation,  but  is  not 
asked  the  details,  a  witness  cannot  be  called  to  testify  to 
the  details. 

2.  Collateral  matter, 

(a.)    A  witness  on  cross-examination  denied  that  in  a  con- 
versation with  one  Smith,  he  had  said  he  was  a  man  of 
influence.    Eeld,  that  this  was  collateral,  and  not  a  proper, 
subject  of  contradiction. 
8.     COMPETENT  EVIDENCE,   WHAT  IS. 
(a.)    Credibility  ofwitnebs,  evidence  affecting. 
1.     The  motives  of  a  witness  in  testifying  are  relevant  to  the 
main  issues. 
(6.)    Collateral,  what  is  not,  as  to  motives. 
1.     Where  a  witness  for  defendant  is  asked  on  cross-examina- 
tion as  to  whether  he  had  not  made  to  one  B,  certain  state- 
ments which  tended  to  show  that  he  meant  to  conciliate  Hie  de- 
/endant,  by  appearing  as  a  toitness  and  by  his  testimony;  and  ho 
denied  making  them,  B  may  he  called  to  prove  that  he  did  make 


458  O'HAGAN  «.    DILLON. 

Opinion  of  the  Court,  by  SEDGwrcKf  J, 

(hem;  because  it  is  evideoce  as  to  the  motive  of  the  witness 
in  testifying,  and  therefore  not  evidence  on  a  collateral  issue 
but  evidence  relevant  to  the  main  issue. 

Before  Sedowiok,  Speib,  and  Freedhan,  JJ. 

Decided  June  25,  1877. 

Apipeal  from  judgment  on  Terdict  for  plaintiff. 

On  the  trial  the  judge  charged,  among  ^ther  things, 
as  follows : 

"I  charge  yon  that  no  contributory  negligence  is  to 
be  imputed  to  him  (the  plaintiff)  from  the  mere  fact 
that  he  had  indulged  in  drink  merely  to  the  extent  of 
its  becoming  perceptible  from  the  smell  of  the  breath. 
He  was  bound  to  exercise  reasonable  care  and  caution, 
and  unless  you  find  that  he  was  disqualified  from  the 
exercise  of  ordinary  care  and  prudence,  by  over-indul- 
gence in  drink,  it  is  not  to  be  imputed  to  him  as  negli- 
gence that  he  had  indulged  sufficiently  in  spirits  to 
make  the  fact  perceptible  from  his  breath." 

.  The  other  matters  necessary  for  the  understanding 
of  the  decision  appear  in  the  opinion. 

Alex.  Thain^  attorney,  and  of  counsel,  for  api)el- 
lant. 

Oeorge  W.  Lordy  attorney,  and  of  counsel,  for 
respondent. 

By  the  Court.— Sedgwick,  J.— The  action  was  for 
damage  to  plaintiff,  from  falling  into  an  excavation 
made  by  defendant  in  Fourth  avenue. 

The  facts  were  fully  examined  on  the  trial.  The 
jury  were  instructed  by  an  impartial  and  clear  charge, 
to  which  but  one  exception  was  taken.  That  exception 
referred  to  the  remarks  of  the  judge  as  to  plaintiffs 
being  intoxicated  at  the  time  of  the  accident,  and  the 
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manner  in  which  the  jury  should  treat  intoxication  on 
the  point  of  contributory  negligence.  It  is  unnecessary 
to  go  into  particulars  to  show  that  the  judge  was  cor- 
rect in  the  law  of  his  charge.  It  would  only  be  a 
defease  of  well-known,  often-repeated,  propositions. 

There  was  a  motion  for  a  new  trial  on  the  judge's ' 
minutes.  No  ground  for  a  new  trial  was  stated,  and 
therefore  it  cannot  be  ascertained  on  this  appeal  even 
that  the  claim  made  was  in  its  character  (if  well-founded) 
ground  for  a  new  trial  under  any  circumstances.  There 
was  no  preponderance  of  evidence  on  any  point  in  favor 
of  defendants  that  would  have  justified  the  judge  in 
giving  a  new  trial.  There  must,  therefore,  be  an  exam- 
ination of  che  exceptions  taken  in  the  course  of  the  trial. 

The  first  was  to  the  admission  of  a  question :  "Do 
you  know  anything  about  a  party  recovering  a  judg- 
ment of  $5,000  before  Judge  Vaw  Brunt  ? "  I  have  no 
doubt  that  the  printed  case  does  not  fully  show  the  cir- 
cumstances of  the  admission  of  this  question.  Probably 
it  was  admitted  on  the  ground  that  no  injury  could  be 
done  by  its  being  answered,  while  it  might  serve  as  a 
key  to  the  witness'  recollection  of  some  material  mat- 
ter. But  the  witness  answered  that  he  didn't  know 
anything  about  it,  and  volunteered  that  he  had  heard, 
there  was  some  such  thing.  The  judgment  cannot.be 
reversed  for  this  uncalled-for  speech.  It  does  not  con- 
stitute an  error  of  law  on  the  part  of  the  judge. 

A  witness  for  defense  testified  that  he  had  hung  a; 
lamp  at  the  excavation  on  the  evening  before  the  acci- 
dent, and  said,  "I  expect  I  removed  it  from  half-pastr 
four  to  five  in  the  morning."  Defendant's  counsel^ 
then  asked,  ''Is  your  recollection  refreshed  or  your 
attention  called  to  that  from  any  circumstance,  any 
accident  that  happened  there?"  This  question  wa»^ 
excluded.  The  general  rule  is  that  there  can  be  no 
corroboration  until  a  necessity  has  been  shown  for  it  by 
an  impeachment.    If  a  witness  remembers  what  he  tes- 
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tifies  to,  that  is  all  the  party  who  calls  him  can  have. 
The  fact  is  before  the  jury  that  he  has  a  recollection. 
Primarily,  the  cause  of  his  having  a  recollection  is  not 
material.  If  the  other  side  does  not  by  cross-examina- 
tion show  that  his  recollection  is  not  positive,  it  is  pre- 
sumed to  be  what  he  impliedly  states  it  when  he  an- 
swers positively.  Such  a  question  as  was  asked  might 
call  out  immaterial  and  trifling  matter,  tending  to  make 
a  confusing  and  irrelevant  issue.  But  on  cross-exam- 
ination the  witness  did  state  the  cause  of  his  having  a 
distinct  recollection  that  he  hung  out  a  lamp,  and  the 
defendant  then  obtained  all  that  the  excluded  question 
(excepting  the  leading  portion)  could  have  obtained. 

The  question,  ''  Had  you  an  opportunity  of  knowing 
the  condition  of  O'  Hagan  and  his  wife  at  that  time  as 
to  whether  they  were  intoxicated  or  sober  ? "  was  prop- 
erly excluded.  The  case  shows  that  the  defendant 
was  allowed  to  examine  all  the  facts  that  could  be 
justly  relied  on  to  show  opportunity  of  knowledge  or  to 
show  intoxication.  The  question,  if  not  illegal,  was 
not  material  to  the  defense  as  only  calling  for  the  wit- 
ness' judgment  as  to  his  means  of  observation. 

A  witness  (Smith)  for  the  defense  was  asked  by 
defendant's  counsel  if  Bums,  a  witness  for  plaintiff, 
had  not  in  a  conversation  referred  to  the  claim  in  this 
action.  The  answer  was  yes,  and  the  next  question 
called  for  what  Bums  said.  This  was  properly  ex- 
cluded, for  Bums  had  not  been  asked  the  alleged  details, 
but  only  if  he  had  had  any  such  conversation.  The 
next  question  was,  "Did  not  Mr.  Bums  at  that  time 
say  to  you  that  he  was  a  man  of  influence  ?  '^  This  was 
also  excluded.  I  do  not  think  it  was  a  proper  subject 
of  contradiction.  If  the  question  had  been  answered 
affirmatively,  the  jury  could  not  properly  have  used 
it  to  lessen  Bums'  credibility.  It  is,  moreover,  doubt- 
ful whether  Bums  had  been  asked  if  he  said  this  in  a 
conversation  with  Smith  about  the  claim  in  this  action. 
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There  were  other  exceptions  that  arose  from  certain 
questions  put  to  Bailey,  who  had  first  been  called  as  a 
witness  by  the  defense.  The  case  states  that  he  was 
afterwards  recalled  by  the  plain tiflf,  and  his  examination 
is  headed  by  the  words  ''  direct  examination,"  but  from 
the  whole  case  it  is  evident  that  the  questions  were 
asked  as  on  a  further  cross-examination. 

The  witness  testified  that  he  had  not  said  to  Bums 
that  if  he  (Bailey)  had  the  $10,000  that  the  defendant 
owed  him  he  would  not  be  a  witness  in  the  action,  and 
that  he  did  not  say  that  the  defendant  had  sent  a  tel- 
egram to  him  in  New  Jersey,  and  that  he  came  expect- 
ing to  get  the  debt,  and  instead  of  that  a  subpcBna  was 
served  upon  him. 

Bums  was  afterwards  called  by  plaintiflf,  and  upon 
objection  allowed  to  testify  that  Bailey  had  said  the 
things  which  he  denied  saying. 

The  objection  was  that  the  subject  of  the  alleged 
declarations  was  collateral,  and  the  plaintiflf  was  bound 
by  the  witness'  answers.  This  does  not  seem  to  me  to 
be  the  law.  All  that  goes  to  show  the  motives  of  a 
witness  in  testifying  is  relevant  to  the  main  issue.  ^  *  It 
is  always  competent  to  show  the  relations  which  exist 
between  the  witness  and  the  party  against,  as  well  as 
the  one  for,  whom  he  was  called"  (Newton  v.  Harris,  6 
m  Y.  346,  citing  1  Oremleaf  Ev.  449-60). 

In  the  present  case,  the  plaintiflf  had  a  right  to  argue 
to  the  jury  that  the  declaration  showed  that  Bailey 
meant  to  conciliate  the  defendants  by  his  appearing  as 
a  witness,  and  by  his  testimony,  so  that  they  would  be 
the  more  inclined  to  pay  what  they  owed  him.  This  is 
by  no  means  a  necessary  conclusion,  for  that  might  not 
have  been  the  fair  meaning  of  what  was  said,  but  the 
plaintiflf  had  a  right  to  take  the  jury's  construction. 

The  last  exception  to  be  noticed  is  that  the  plaintiflf 
was  allowed  to  prove  that  during  the  afternoon  before 
the  accident  the  plaintiflf  and  his  wife  were  friendly  and 
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did  not  quarrel.  The  defendants  had  given  testimony 
to  show  that  they  had  been  qnaneling  immediately 
before  the  accident.  Perhaps  the  plaintiff  had  a  strict 
right  to  show  that^  so  far  as  there  were  witnesses,  no 
.quarrel  had  occurred  within  a  short  x)^riod  of  time 
before  the  quarreling  alleged  by  the  defendants.  But 
if  there  were  no  such  right,  I  cannot  see  that  the  answer 
could  by  any  jwssibility  have  injured  the  defendants. 
I  am,  therefore,  of  opinion  that  the  judgment  should 
be  aflirmed,  with  costs. 

Speir  and  Fbeedmak,  JJ.,  concurred. 


HENRY  WELSH,  Plaintiff  and  Respondent,  v. 
THE  GERMAN  AMERICAN  BANK,  Defendant 
AND  Appellant. 

l  deposit  in  bank  payable  to  the  written  obdbb 
of  the  depositor. 
1.  action  against  the  baot:  to  recover. 

(a)  Dbfensbs,  what  abe  kot. 

1.  Cheeky  payment  of.  The  fact  of  payment  by  the  bank  ot 
the  amount  of  a  check  drawn  by  the  depositor  to  the  order 
of  a  payee,  to  a  person  other  than  such  payee,  on  the 
forged  indorsement  on  the  check  of  the  name  of  such 
payee,  does  not  constitute  a  defense. 

1.  It  is  not  a  payment  to  the  written  order  of  the  de- 
positor. 

2.  Negligence  of  de/poeUor,  This,  unmixed  with  the  element 
of  inducement  by  or  through  the  depositor  to  pay  on  the 
forgery,  constitutes  no  defense. 

1.  Negligeneef  what  mU  not  eonstUvie, 
(a)  A  depositor  signing  checks  for  amounts  not  doe 
to  the  payee,  trusting,  without  making  a  personal 
examination,  to  his  clerk's  statement  that  such 
amounts  were  due,  and  after  sig^ng,  handing  them 
to  the  clerk,  will  not. 
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/7.    RATIFICATION,  WHAT  DOEa  NOT  AMOUNT  TO, 

1.     Non-discovery  of  the  forgery  of  tho  indorsements  upon  checks 
drawn  by  a  depositor  to  order  of  a  payee,  which  checks  hod  been 
honored  by  the  depository  and  returned  to  the  depositor  with 
his  pass-books  where  he  was  charged  with  the  amounts  thereof, 
for  a  length  of  time  after  such  return,  say  two  years,  and  the  not 
mabing  any  ddim  against  the  depository  until  after  such  diacov^ery, 
is  not  a  ratification  of  the  payments  made  on  such  forged  indorse- 
ments. 
ni.    A  ceo  UNT  8TA  TED. 
L    DEFENSE  OF,  TO  AN  ACTION  BROUGHT  ON  A  CON- 
TRACT, 
(a)    Pleadoto  of  Plauttiff,  what  not  vrscBssAnY. 

1.  A  reply  denying  the  account  stated,  or  if  admitting  it, 
the  setting  forth  that  plaintiff  was  erroneously  debited  or 
credited  therein  (as  the  case  may  be),  in  respect  of  the 
cause  of  action,  is  not  necessary.  • 

2.  Amended  complaint  Nor  is  it  necessary  to  amend  the 
complaint  by  inserting  allegations  of  error  in  the  account, 
with  a  view  to  open  it. 

(b.)     OTERCOMINa    EFFBOT   OF    DEFENBB    OF  ;    WHAT    MAT   BB 
SHOWN. 

1.    Errors  or  mistakes  aJQ^ecting  the  result. 

Before  Sedgwiok,  Speir  and  Fbeedman,  J  J 

Decided  June  25,  1877. 

Appeal  from  jadgment  for  plaintifl,  entered  upon 
verdict  directed  by  the  court. 

B.  A.  AcJccTj  attorney,  and  Z>.  Jf.  Porter^  of  coun- 
sel for  appellaut,  cited  the  following  cases : — (a)  As  to 
there  being  an  account  stated:  Bullock  v.  Boyd,  2 
JEdw.  Oh.  292 ;  Nevins  v.  Davison,  6  Selden,^  75 ;  Story^s 
Eq.  Jut.  526.  (6)  As  to  pleadings  necessary  by  the 
plaintiff :  Hutchinson  v.  Market  Bk.,  48  Barb.  321 ; 
Nevins  v.  Davison,  6  Selden^  75 ;  Bullock  t?.  Boyd,  2 
Edw.  Ch.  292 ;  Lockwood  v.  Thome,  1  Kernan^  170, 
173 ;  18  N.  Y.  2&'),  291,  292  ;  Manhattan  Co.  ^.  Lydig, 
4  J.  li.  ^Tl.  (c)  As  to  the  checks  being  payable  to  a 
fictitious  person :  Coggil  t).  The  Am.  Ex.  Bk.,  1  Comst 
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113;    National  Bk.  of  Commerce  in  N.   Y.    v.    The 
National  Mechanics  Banking  Association  of  N.  Y.,  55 
N.  F.  211.  {d)  As  to  plaintiflPs  negligence :  Allen  v.  Coit, 
6  Hill  J  318 ;  Alderson  v.  Clay,  1  Starlceyj  403 ;  Hutchin- 
son V.  Market  Bk.  of  Troy,  48  Barb.  321 ;  Johnson  v. 
First  National  Bk.  of  Hoboken,  6  Hun,  124 ;  Nevins  v. 
Davison,  6  Seld.  75.  {e)  As  to  ratification :  Coggil  v.  Am. 
Ex.  Bk.,  1  Comst  113;  Gloucester  Bk.  v.  Salem  Bk., 
17  Mass.  42 ;  Lawrence  v.  Taylor,  5  HUlj  114  ;  Ward  t. 
Evans,  2  Salk.  442 ;  Williams  v.  Mitchell,  17  Mass.  98 ; 
Story  on  Agency,  %%  234,  260.   (/)  The  plaintiff  under 
the  circumstances  must  himself  bear  the  loss,  the  de- 
fendant  being  innocent   and  free  from   negligence. 
Coggil  V.  Am.  Ex.  Bk.,  1  Comst.  113 ;  Reddick  v.  Doll, 
54  N.  r.  234 ;  Young  v.  Grote,  4  BingTiam,  253  ;  Is- 
nard  v.  Jones,  10  La.  Ann.  103 ;  Vanduzen  v.  Howe, 
21  N.  T.  351 ;  Russell  v.  Pond,  56  Id.  57 ;  Ingham  o. 
Primrose,  28  L.  J.  275 ;  Garrard  v.  Hadden,  67  Penn. 
82  ;  Hutchinson  v.  Market  Bk.  of  Troy,  48  Barb.  321 ; 
Gloucester  Bk.  v.  Salem  Bk.,  17 Mass.  42.  {g)  The  effect 
of  defendant' s  acts  was  to  make  the  transaction  valid 
as  to  defendant :  Smith  v.  National  Bk.  of  Common- 
wealth, 56  J}f.   T.  480 ;  Continental  National  Bk.  v. 
National   Bk.    of    the  Commonwealth,   50  Id.    675. 
Cases  distinguished  from  this :  67  iT.   Y.  602 ;  11  Id. 
404. 

Lemuel  SMdmore,  attorney,  and  JS.  L.  Fancher,  of 
counsel,  for  respondent,  urged: — I.  When  a  check 
upon  a  bank  is  drawn  payable  to  the  order  of  a  partic- 
ular .person,  the  bank  is  bound  to  ascertain  the  genuine- 
ness of  the  payee's  indorsement  before  paying  the 
check  (Morgan  v.  Bank  State  of  N.  Y.,  11  If.  Y. 
404;  Graves  v.  American  Exch.  Bank,  17  Id.  205; 
Johnson  v.  Bank  of  Hoboken,  6  Hun,  124,  since  af- 
firmed by  court  of  appeals). 

n.  There  was  not  any  negligence  of  depositor  in 
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this  case  to  excuse  the  bank  in  paying  a  check  upon  a 
forged  indorsement.  There  was  no  gross  negligence 
(Leavitt  -o.  Stanton,  JHill  &  Denio  Supp.  413). 

III.  Weisser  v.  Dennison,  10  N.  T,  68,  is  a  case 
very  similar  to  the  present.  In  that  case  checks  were 
forged  by  a  confidential  clerk  of  depositor,  paid 
by  the  bank,  charged  in  the  depositor's  bank-book, 
balanced  and  returned  to  depositor,  yet  the  bank  was 
held  liable  to  refund  the  money  to  depositor,  as  the  act 
of  his  clerk  was  not  authorized.  Even  if  an  account 
were  stated  by  return  of  the  bank-book  and  vouchers, 
yet  it  may  be  impeached  by  showing  fraud  or  mistake. 

IV.  The  only  authority  given  to  Swindells  by  plain- 
tifif  on  signing  the  checks,  was  to  forward  them  to 
W.  N.  Johnson,  a  customer  well  known  to  both :  in 
making  any  other  disposition  of  the  checks  Swindells 
was  a  wrong-doer  and  did  not  represent  the  plaintiff 
(Weisser  «.  Dennison,  10  N.  T.  18). 

V.  This  is  not  the  case  of  a  fictitious  payee.  A  fic- 
titious payee  is  one  intended  by  the  drawer  to  be  ficti- 
tious and  nominal  (American  Exchange  Bank  v.  City 
Bank,  5  N.  T.  Leg.  Obs.  18). 

VI.  The  plaintiff  was  guilty  of  no  negligence  in  en- 
trusting the  checks  to  his  book-keeper  to  forward  to 
the  customer  Johnson  (Weisser  v.  Dennison,  10  N.  T. 
83). 

VII.  The  plaintiff  and  defendant  are  not  equally 
free  from  blame.  The  plaintiff  is,  on  the  contrary,  not 
to  blame  at  all.  The  defendant  is  to  blame  for  paying 
checks  to  the  wrong  individual,  when  they  were  bound 
to  ascertain  that  the  indorsement  was  genuine.  Had 
the  bank  performed  this  simple  duty,  no  damage  could 
have  befallen  it. 

By  the  Court. — Sedgwick,  J. — ^The  action  was 
upon  contract.  The  complaint  alleged  that  the  plaintiff 
deposited  with  the  defendant,  from  time  to  time,  sums 

Vol.  X.— 80 


466  WELSH  c.  GERMAN  AMERICAN  BANK. 

Opinion  of  the  Court,  by  Sbdowick,  J. 

of  money,  amounting  together  to  more  than  one  hun- 
dred thousand  dollars ;  that  defendant  promised  plain- 
tiflt  to  pay  the  said  money  on  demand  to  the  plaintiff  or 
to  his  order,  in  writing ;  that  the  defendant  had  i)aid 
to  the  plaintiff  or  his  order  all  the  said  money  except- 
ing $3,146 ;  that  the  plaintiff,  by  order  in  writing,  had 
demanded  of  the  defendant  the  amount  last  named,  but 
the  defendant  had  refused  to  pay  any  part  of  the  same. 

The  answer  admitted  the  deposit  with  the  defend- 
ant, the  promise  of  the  defendant  as  stated  in  the  com- 
plaint, and  the  demand  upon  defendant. 

There  was  a  stipulation  made  by  the  parties,  read 
upon  the  trial,  that  the  plaintiff  was  entitled  to  recover 
the  amount  claimed,  unless  the  defendant  ^' shall  be 
able  upon  the  trial  to  establish  one  or  more  of  the  affirm- 
ative defenses  pleaded  in  the  answer,  and  by  the  legal 
operation  of  such  affirmative  defenses  to  defeat  or  lessen 
the  recovery ;  and  in  attempting  to  prove  any  of  the  said 
affirmative  defenses  the  defendant  shall  be  confined  to 
due  proof  of  legal  payment  to  the  plaintiff,"  or  his 
written  order,  of  twelve  checks  amounting  to  the  sum 
claimed,  which  the  defendant  had  paid  and  charged  to 
the  plaintiffs'  account.  These  checks  were  drawn  to 
the  order  of  W.  N.  Johnson,  excepting  one  which  had 
been  drawn  to  the  order  of  J.  D.  Johnson  and  then 
indorsed  to  the  order  of  W.  N.  Johnson. 

The  proof  showed  that  a  clerk  of  plaintiff  had  drawn 
these  checks  and  presented  them  to  plaintiff  to  be 
signed  as  for  amounts  which  the  plaintiff  owed  W.  N. 
Johnson.  W.  N.  Johnson  was  in  the  practice  of  con- 
signing butter  to  the  plaintiff  to  be  sold.  The  clerk 
took  the  checks  after  they  were  signed.  The  name  of 
W.  N.  Johnson  was  forged  upon  them  as  indorser. 
The  checks  were  then  delivered  to  other  parties,  who 
indorsed  them,  and  they  were  j)aid  by  defendants 
through  the  clearing-house. 
As  the  stipulation  confined  the  defendant  to  due 
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proof  of  legal  payment  to  the  plaintiff,  or  his  written 
order,  of  the  amount  of  the  checks,  the  plaintiff  was  en- 
titled to  recover  upon  the  single  fact  that  W.  N.  John- 
son's name  was  forged.  Beyond  doubt,  under  the  admis- 
sion by  the  defendant  of  the  obligation  to  pay  to  the 
order  of  plaintiff,  it  was  not  a  legal  payment.  There 
was  no  pretense  that  the  plaintiff  took  part  in  the 
forgery.  Even  if  there  were  negligence  on  his  part 
(there  was  in  fact  none),  he  had  a  right  to  rely  on  de- 
fendant's undertaking  to  pay  to  his  order.  If  he  did 
nothing  to  induce  the  defendant  to  pay  upon  the 
forgery,  part  of  his  rightful  advantage  was  that 
though  he  was  negligent,  the  defendants  had  con- 
tracted, that  they  would  do  that,  which  would  prevent 
injury  to  him  from  his  negligence. 

It  may  be  proper,  however,  to  look  through  the  de- 
fenses to  see  if  there  were  any  evidence  in  the  case 
which  called  upon  the  court  to  send  any  defense  to  the 
jury. 

The  first  defense  was  that  the  whole  of  the  moneys 
deposited  had  been  paid  upon  checks  drawn  by  plain- 
tiff, in  fulfillment  of  the  agreement  stated  in  the  com- 
plaint. This  was  certainly  disproved,  when  it  appeared 
that  the  checks  required  the  defendant  to  pay  their 
amounts  to  the  order  of  W.  N.  Johnson,  and  the 
defendants  had  paid  them  without  that  order. 

The  next  defense  was  that  the  checks  were  drawn 
to  the  order  of  a  fictitious  i)erson,  and  that  the  plain- 
tiff delivered  them  to  his  clerii  who  indorsed  them  in 
the  name  of  the  fictitious  payee.  The  proof  was  con- 
clusive that  the  payee,  W.  N.  Johnson,  was  a  real  and 
not  a  fictitious  person.  In  one  instance  the  payee  was 
J.  D.  Johnson.  He  was  a  book-keeper  of  the  plaintiff, 
as  I  read  the  testimony  of  the  latter.  Before  the 
plaintiff  signed  the  last  mentioned  check,  J.  D.  John- 
son had  indorsed  it  to  the  order  of  W.  N.  Johnson. 
This  defense,  therefore,  had  no  evidence  to  support  it. 
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The  next  defense  was,  that  after  all  the  money  de- 
posited with  defendant  had  been  paid  upon  checks 
signed  by  the  plaintiff,  they  stated  "accounts  between 
each  other,  which  said  accounts  so  stated  showed  that 
the  said  money  had  been  paid  out  by  this  defendant 
upon  such  checks,  which  said  checks  were  from  time 
to  time  returned  to  and  received  by  the  plaintiff,  and 
thereafter  plaintiff  assented  to,  ratified  and  confirmed 
such  payment  of  said  money."  The  only  statement  of 
account  between  the  parties  was  such  as  consisted  of 
entries  made  by  the  defendant,  in  the  plaintiff's  pass- 
book, charging  him  with  the  payment  of  the  amounts 
of  the  checks,  which  were  sent  to  the  plaintiff  with 
the  book,  corresponding  balances  being  stated  in  the 
book. 

The  checks,  with  the  forged  indorsements,  were 
among  the  checks  returned.  There  was  no  other  rati- 
fication of  the  payment,  than  the  plaintiff  not  discov- 
ering the  forgery,  for  some  time,  at  the  longest  two 
yearSj  and  not  making  any  claim  upon  defendant,  until 
the  discovery.  Of  course,  whatever  was  the  legal  force 
of  the  retaining  of  the  book  .by  the  plaintiff  under  the 
circumstances,  whether  it  had  only  the  effect  of  an  ad- 
mission, or  was  a  technical  account  stated,  the  plaintiff 
had  the  right  to  show  what  errors  or  mistakes  affected 
the  result.  The  appellant's  counsel  urges,  that  the 
plaintiff  should  have  pleaded  the  alleged  errors  in 
the  complaint  or  by  a  reply.  He  was  not  called  upon 
to  open  the  account  in  the  complaint  (if  there  were  an 
account  stated),  because  his  action  was  upon  the  con- 
tract set  out,  and  the  merit  of  the  defense  in  ita  legal 
nature  consisted  of  its  showing  a  satisfaction  of  de- 
fendant's obligation  under  the  contract.  The  defense 
was  affirmative  in  its  character  and  the  plaintiff  was  not 
called  on  to  meet  it,  until  it  had  been  pleaded.  Of 
course,  under  the  Code,  he  was  not  required  to  contro- 
vert the  defense  by  a  reply. 
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The  next  defense  was,  that  after  the  defendant  had 
paid  the  moneys  as  the  answer  had  stated,  and  after 
the  plaintiff  had  discovered  the  forgery,  he  *' delayed 
and  failed  to  take  the  necessary  steps  to  protect  the 
parties  to  this  action,  and  acted  in  collusion  with  said 
book-keeper  or  confidential  clerk,  both  in  the  drawing, 
indorsement,  delivery  and  payment  of  said  checks,  and- 
ratified,  adopted,  and  confirmed  such  payment,  and 
authorized  said  indorsements  and  payments  thereof." 
There  was  no  evidence  to  support  this  defense. 

The  last  defense  was,  that  the  plaintiff  "so  negli- 
gently and  unskillfuUy  signed  said  check  and  per- 
mitted said  indorsements  so  to  be  made,  and  entrusted 
the  same  to  his  book-keeper  or  confidential  clerk,  and 
thereby  gave  him  credit,  and  said  checks  were  paid  by 
this  defendant  in  the  usual  course  of  business  to  this 
defendant's  damage,  to  the  amount  of  said  sum,  with 
the  interest  thereon,  as  stated  in  the  complaint."  The 
considerations  pertinent  to  this  defense,  relate  to  the 
fact,  that  when  the  clerk  presented  the  checks  for  sign- 
ing, as  being  drawn  for  amounts  due,  the  plaintiff  be- 
lieved the  clerk,  and  did  not  look  at  the  Original  entries 
to  learn  what  the  facts  were.  That  is,  he  trusted  his 
clerk.  That  trust  was  not  negligence.  Of  course, 
handing  the  checks,  after  they  were  signed,  to  the  clerk, 
was  not  negligence,  nor  did  that  give  the  clerk  any 
credit  with  the  defendants. 

On  the  evidence  in  the  case,  and  the  stipulation,  the 
judge  was  obliged  to  direct  a  verdict  for  plaintiflF. 

Judgment  affirmed,  with  costs. 

Speib  and  Fbeedman,  JJ.,  concurred. 
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WILLIAM  C.  KNEBLAND,  Plaintiff  and  Appel- 
lant V.  CHARLES  SPITZKIA,  Defendaitt  and 
Respondent. 

l  malicious  pboseoutiok 
1.  setting  on  foot  prosecution—what  is  not. 

(a.)  A  criminal  eomplaint  was  made  by  A.^  agaiDst  C.  and  others, 
charging  them  with  a  conspiracy  to  defraud  by  means  of  false 
pretenses.  On  this  complaint  C.  was  arrested,  and  gave  bail 
to  appear  to  answer  any  indictment  that  might  be  brought 
B.  did  not  instigate  or  promote  this  prosecution^  hut  after  the  b^l 
had  been  given  he  made,  to  the  justice  before  whom  A.'s  com- 
pUiint  was  made,  a  complaint  against  C.  for  obtaining  money 
by  false  pretenses,  and  asked  for  a  warrant ;  the  justice  refused 
to  issue  a  warrant,  but  told  B.  that  he  could  increase  the 
amount  of  bail ;  he  did  not  increase  the  amount  of  bail.  All 
the  complaints  were  sent  to  the  district  attorney,  but  it  did  not 
appear  that  B.'s  compliant  was  brought  before  the  grand  jury. 

HELD 

1.   That  no  prosecution  had  'been  set  on  foot  by  B. 
2.  ENDING  OF  PROSECUTION— WHAT  IS  NOT! 

(a.)  In  abovd  case  the  action  of  the  grand  jury  refusing  to  find 
an  indictment  on  the  charge  preferred  by  A.,  and  the  conse- 
quent discharge  of  C.  from  the  recognizance  given  by  him  on 
that  charge,  is  not  an  ending  of  the  prosecution  set  on  foot  (If 
any  such  was  so  set  on  foot)  by  B. 

Before  Sedgwick  and  Freedman,  J  J. 

Bedded  June  25,  1877, 

Appeal  from  judgment  entered  on  order  at  trial  dis- 
missing complaint. 

The  facts  appear  in  the  opinion. 

Albert  Day,  for  appellant. 

Robert  D.  Oreen,  for  respondent. 

By  the  Court. — Sedowiok,  J. — ^The  action  was 
upon  an  allegation  of  a  malicious  prosecution.     The 
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following  facts  appeared  in  the  testimony  for  plaintiff. 
One  Hoese  made  a  criminal  complaint  charging  the 
plainliflE  and  two  others  with  conspiring  to  defraud  by 
means  of  false  pretenses.  The  plaintiff  was  arrested, 
waived  an  examination  and  gave  bail  to  appear  to 
answer  any  indictment  that  might  be  found  against 
him.  The  bond  was  given  August  30.  There  was  no 
fact  tending  to  show  that  the  defendant  instigated,  or 
in  any  way  promoted  the  commencement  of  this  prose- 
cution. 

After  this  bond  was  given  the  defendant  made  a 
criminal  complaint  against  the  plaintiff  for  obtaining 
money  by  false  pretenses.  This  complaint  was  made 
on  September  1.  Other  complaints  of  a  like  nature  were 
made  by  other  parties.  The  defendant  asked  that  a 
warrant  for  plaintiff's  arrest  be  issued  on  his  complaint. 
The  justice  of  the  peace,  who  had  before  him  all  the 
complaints,  refused  to  issue  a  warrant  as  asked  by  de- 
fendant. He  testified  that  he  (when  he  so  refused)  told 
the  defendant  and  the  other  complainants  that  he 
could  increase  the  amount  of  bail,  so  as  to  secure  plain- 
tiff's appearance,  the  same  as  if  he  should  take  new 
bonds.  He  did  not  increase  the  amount  of  bail,  because 
the  proof  was  that  the  plaintiff  gave  bail  but  once,  and 
that  was  before  the  day  the  defendant  made  his  com- 
plaint. The  justice  sent  all  the  complaints  to  the 
district  attorney.  There  was  no  proof  that  defendant's 
complaint  was  entertained  or  examined  by  or  offered  to 
the  grand  jury,  or  that  he  appeared  as  a  witness. 

On  the  the  trial  the  plaintiff  offered  as  testimony  an 
order  of  the  court  of  general  sessions.  -  The  evidence 
was  excluded  as  irrelevant.  The  order  was  a  discharge 
of  the  plaintiff  from  the  recognizance  he  had  given 
upon  the  charge  of  conspiracy,  and  recited  that  the 
grand  jury  had  examined  the  charge  and  refused  to 
find  a  bill. 

On  these  &cts  it  is  certain  that  the  plaiutiff  did  not 
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show  that  the  defendant  set  on  foot  any  prosecution. 
Even  if  he  wished  to  do  it,  the  action  of  the  justice 
prevented  him.  Even  if  there  had  been  a  prosecution 
on  plaintiffs  complaint,  there  was  no  proof  that  it  had 
been  ended.  The  order  of  the  sessions  would  have 
shown  only  an  ending,  favorable  to  the  plaintiff,  upon 
the  charge  of  conspiracy  made  by  Hoese. 

The  judge  below  properly  dismissed  the  complaint 
in  this  action,  and  the  judgment  appealed  from  should 
be  affirmed  with  costs. 

Freedhan,  J.,  concurred. 


THE  PRODUCE  BANK  of  the  CITY  OF  NEW 
YORK,  Plaintiff,  v.  JOSEPH  MORTON, 
LEON  WEIL,  ALPHONSE  WEIL  and  AUS- 
TIN BALDWIN,  Assignees,  &c.,  Defendants. 

I.  NEW  TRIAL, 
1.  MOTION   FOR,  AT    GENERAL  TERM,   UNDER  §  268  OF 
THE  CODE, 
(a.)  Final  jxtbgment,  what  ooNBTmjTES. 
1.  One  setting  aside  a  transfer  as  fraudulent  and  void,  direct- 
ing the  transferee  to  account  before  a  referee,  thereby 
appointed,  for  all  property  and  effects  and  proceeds  there- 
of received  or  held  by  him  under  the  transfer;  directing  the 
referee  to  examine  the  accounts  and  doings  of  tlie  trann- 
feree  and  decide  with  what  sums  of  money  or  property  lie 
is  chargeable,  and  report  thereon;  further  directing  that 
within  ten  days  after  notice  of  filing  the  report  the  trans- 
feree, in  case  no  exceptions  are  filed,  or  in  case  exceptions 
should  be  filed,  then  in  ten  days  after  the  confirmation  of  the 
report,  pay  and  deliver  over  all  such  moneys  and  property 
to  a  receiver  thereby  appointed ;  further  directing  that  out 
of  the  proceeds  of  such  property  and  moneys  the  receiver 
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pay  the  plaintiff  $458.50  the  amount  of  plaintifTs  judg- 
ment against  the  transferors,  with  interest  thereon,  together 
with  the  costs  of  the  action,  and  hold  the  residue,  if  any,  to 
abide  the  further  order  of  the  court ;  and  further  directing 
t?iat  any  of  the  parties  thereto  might  apply  to  the  court  for  such 
other  or  further  judgment  or  decree  as  might  he  justf  consti- 
tutes A  FIKAL  JUDGMEKT. 

Overrules  in  this. respect  the  former  decision  in  this 
case.     40  If.  T.  Super.  Ct.  828.* 
n.  COURT  OP  APPEALS. 
1.  Decisions  not  strictlt  binding  authority,  effect  of. 
(a.)  A  decision  pronounced  in  the  very  case  in  hand,  through  the 
opinion  of  one  of  its  distinguished  judges,  after  careful  con- 
sideration and  cogent  reasoning,  is,  although  in  strictness  not 
binding  authority,  is  entitled  to  eery  great  weight. 

Before  Sedgwick  and  Speie,  J  J. 

Decided  June  25,  1877. 

This  action,  in  the  nature  of  a  creditor's  bill,  was 
brought  to  set  aside  an  assignment  for  the  benefit  of 
creditors,  and  was  tried  in  April,  1875,  at  special 
term. 

The  decision  was  in  favor  of  the  plaintiff,  and  on 
July  12,  1875,  the  findings  of  the  court  or  decision 


*  After  the  entry  of  the  judgment  on  the  decision  at  the  special 
term,  defendants  moved  at  general  term  for  a  new  trial.  The  plain- 
tiff on  the  argument  of  that  motion  insisted  that  it  was  not  a  proper 
case  for  such  a  motion.  The  motion  was  granted  (40  N.  T.  Super, 
Ct,  828).  The  plaintiff  appealed  to  the  court  of  appeals.  That  court 
dismissed  the  appeal,  on  the  ground  that  the  subject  matter  in  con- 
troversy did  not  exceed  $500;  but  the  learned  judge  who  delivered 
the  decision  of  the  court  in  the  course  of  his  opinion  considered  the 
subject  an  to  whether  the  case  presented  was  a  proper  one  for  a  motion 
at  general  term  for  a  new  trial,  and  came  to  the  conclusion  that 
it  was  not  (1  Abb,  New  Cos,  174).  Thereupon  plaintiff  moved  at 
general  term  for  a  re-argument  of  the  motion  for  a  new  trial,  and  the 
motion  was  granted  (see  ante^  this  volume,  p.  124). 

The  foregoing  opinion  was  delivered  on  the  re-argument. 
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were  filed,  whereby  it  was  found  that  the  assignment 
was  void,  and  that  a  receiver  shonld  be  appointed  to 
take  charge  of  such  property  and  effects  as  should  be 
found  by  a  referee  in  the  hands  of  the  assignee,  to 
which  the  plaintiff  was  declared  to  be  entitled ;  and 
that  the  receiver  should  pay  out  of  such  property 
or  effects  to  the  plaintiff  or  its  attorneys  the  costs  of 
the  action  and  the  amount  of  the  judgment  of  July  14, 
1874. 

Judgment  was  entered  herein  pursuant  to  such 
decision  on  July  21,  1875,  in  favor  of  the  plaintiff. 

The  particular  directions  of  the  judgment  are  given 
in  the  head-notes. 

The  defendants  filed  exceptions  to  the  findings,  and 
made  a  motion  tor  a  new  trial  at  general  term,  under 
section  268  of  the  Code,  which  was  aigued  in  Decem- 
ber, 1875. 

The  motion  was  granted,  and  a  new  trial  ordered 
by  decision  rendered  January  3,  1876. 

Z>.  J.  Wewlandy  of  counsel,  and  attorney,  for  plain- 
tiff. 

FraThsioliy  Tilney  <ft  Mosher^  attorneys ;  A. 
O.  FransioU,  and  •/".  F.  MosTier^  of  counsel,  for  de- 
fendants. 

By  the  Court. — Speir,  J.— This  is  a  motion  of  the 
defendants  for  a  new  trial  on  a  case  and  exceptions 
under  section  288  of  the  Code.  The  general  term  of 
this  court,  in  1875,  granted  the  same  motion  then  orig- 
inally made,  and  the  plaintiff  appealed  to  the  court  of 
apx>eals.  The  appeal  was  dismissed  for  the  reason 
that  the  amount  in  controversy  was  held  by  it  to  be 
under  five  hundred  dollars. 

The  court,  however,  gave  a  full  opinion. 

It  comes  before  this  court  again  on  a  re-aigument 
of  the  defendants'  motion  for  a  new  trial,  as  originally 
made  at  the  December  term,  1875,  after  leave  obtained 
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on  tho  application  of  the  plaintiflP  to  the  January  gen- 
eral term  last. 

Tho  only  question  before  the  coqrt  now  is,  was  the 
case  properly  before  the  general  term,  on  this  motion 
for  a  new  trial,  or  should  the  defendants  have  ap- 
pealed ?  On  the  part  of  the  plaintiff  it  is  claimed  that 
it  is  not  a  case  under  section  283,  and  that  the 
defendants'  remedy  was  by  appeal.  If  this  position 
be  correct,  it  is  plain  that  the  court  could  not,  and  did 
not  obtain  jurisdiction,  or  power  to  hear  and  determine 
the  case  on  its  merits. 

The  language  of  the  Code,  in  section  268,  is  ' '  that 
where  tho  decision  filed  under  section  207  does  not 
authorize  a  final  judgment,  but  directs  further  proceed- 
ings before  a  referee  or  otherwise,  either  party  may 
move  for  a  new  trial  at  general  term,  and  for  that  pur- 
pose may  within  ten  days  after  notice  of  the  decision 
being  filed,  except  thereto,  and  make  a  case  or  excep- 
tions as  above  provided  in  case'ef  an  appeal." 

The  point  presented  is  sharply  and  clearly  defined. 
Did  the  decision  of  the  court  below  authorize  a  final 
judgment?  If  it  did,  then  the  defendants  erred  in 
bringing  the  case  for  review  before  the  general  term  on 
a  motion  for  a  new  trial  instead  of  api)ealing. 

The  power  of  the  general  term  and  its  jurisdiction 
to  hear  a  motion  brought  before  it  for  a  new  trial  is 
derived  exclusively  under  the .  provisions  of  section. 
268  as  therein  expressed,  and  can  be  applied  only 
to  the  particular  case  coming  under  that  section.  The 
only  power  the  court  has  to  act  at  all  upon  such  a 
motion  is  to  dismiss  it  where,  by  the  character  of  the* 
decision  of  the  special  term,  it  is  not  and  cannot  be 
brought  under  the  requirements  of  the  section. 
Whether  tHe  judgment  below  was  a  final  judgment 
between  the  parties  in  any  case  must  depend  upon  this : 
Was  there  any  further  question  or  issue  between 
them  to  be  litigated?   The  plaintiffs  right  to  be  paid 
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does  not  depend  upon  the  result  of  the  receiver's 
action,  whatever  that  may  be ;  nor  does  it  depend 
upon  the  amonnj;  which  may  be  in  the  assignees' 
hands.  The  right  to  recover  through  the  agency  of 
the  receiver  the  judgment,  a  fixed  and  definite  sum, 
with  interest  thereon,  and  the  costs  of  the  action,  or  so 
much  thereof  as  the  sum  found  will  pay,  has  been 
finally  determined  by  the  judgment  between  the  par- 
ties to  the  suit.  ' '  A  j  udgment  (defined  by  the  Code,  sec- 
tion 245),  is  the  final  determination  of  the  rights  of  the 
parties  in  the  action."  The  judgment  itself  neither  in 
terms  nor  by  the  import  of  its  provisions  suggests  the 
existence  of  any  matter  of  further  litigation  between 
the  plaintiff  and  defendants.  This  question  was  vir- 
tually decided  by  Bos  worth,  Ch.  J.,  in  Gray  v.  Cook 
(24  Sow.  Pr.  432) ;  where  it  was  held  that  a  direction 
that  the  plaintiff  have  judgment  for  a  certain  amount 
against  the  defendant  as  administrator,  and  that  he  pay 
said  moneys  into  court,*  to  await  the  further  order  of 
the  courty  and  to  be  distributed  according  to  law,  is 
a  final  Judgment  against  the  defendant  as  between 
the  parties  (See  also  Q-eery  v.  Geery,  63  JV.  T.  255). 

The  court  of  appeals  have  pronounced  their  views 
on  the  question  in  a  full  opinion.  But  the  defendants 
claim  that  this  opinion  of  the  court  on  this  point  is 
not  a  binding  authority  on  this  court,  as  the  appeal 
therein  was  dismissed.  This  in  strictiless  is  undoubt- 
edly true.  But  as  it  is  the  decision  of  the  court  pro- 
nounced through  the  opinion  of  one  of  its  distin- 
guished judges  in  this  very  case  after  careful  consider- 
ation and  sustained  by  cogent  reasoning,  it  seems  to 
me  to  be  entitled  to  very  great  weight.  The  court 
say: 

"  We  are  inclined  to  the  opinion  that  this  point  is 
well  taken,  and  that  the  judgment  was  final  and  re- 
viewable by  appeal.  There  was  nothing  left  to  be 
judicially  determined.    The  t.mount  of  the  plaintiffs 
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claim  was  ascertained,  judgment  was  rendered  that  the 
assignment  be  set  aside,  that  the  assignee  deliver  over 
the  assigned  property  to  a  receiver,  and  that  the  plain- 
tiff be  paid  out  of  the  proceeds  the  amount  of  his 
claim  and  costs.  This  was  a  final  disposition  of  the 
whole  controversy,  and  no  further  judgment  was  to  be 
rendered.  The  machinery  of  a  reference  and  receiver- 
ship was  for  the  sole  purpose  of  carrying  the  judgment 
into  execution,  and  not  the  foundation  of  any  further 
judicial  action  in  the  case.'' 

The  defendant's  motion  for  a  new  trial  must  be  dis- 
missed with  costs. 

Sedgwick  J.,  concunod. 


MARSHALL  E3B0TS0N,  pLAnrriFF  akd  REsMir- 
DENT,  V.  JACOB  A.  SHERMAN,  DBF£KDJa<rr 
AND  Appellant. 

L  PEBFORIfANCE,  SUBSTAHTIAL,   WHAT  18  NOT. 

1.    CONTKACT  FOR  PTJBLISHINO. 

(o.)  Where  J.  contracted  with  8.  to  insert  a  certain  adyertiwMlAent 
in  SO  different  newspapers  for  a  period  of  one  year  in  consideiar 
tion  of  a  certain  sum  to  be  paid  quarterly  in  advance,  and 
daring  the  quarter  for  which  suit  was  brought  the  advertise- 
ments was  omitted  in  seven  consecutive  issues  of  one  ttf  the 
papers, 

HSLD 

not  a  substantial  compliance. 
(1.)  An  inference  springs  from  this  that  J.  was  either  tt^li- 
gcnt  or  intentionally  in  fault. 
n.  JUDGMENT  ON  EEFEUEE'S  REPORT. 
1.  Reteksal  on  questions  op  fact. 
(a.)  In  above  case  where  a  witness  swore  to  the  non-inserifba  & 
seven  consecutive  issues  of  one  of  the  papers  and  produa^d^tbie 
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issncs  of  the  papcri>^  and  J.  as  a  witness  swore  that  he  pat  the 
advertisement  in  84  papers  and  tbat  it  was  in  all  of  them  for  6 
months  to  his  own  knowledge ;  but  also  swore  tbat  he  himself 
had  received  the  issues  of  but  20  papers  and  gave  an  unsatisfac- 
tory account  as  to  the  other  10;  and  the  referee  decided  as 
matter  of  fact  there  was  a  substantial  performance, 

HSXD 

the  evidence  did  not  establish  substantial  performance,   and 
the  judgment  should  be  reversed. 
ra.  JRE8  ADJUDICATA,— JUDGMENT. 

1.  CONTRACT    CALLING    FOR    PAYMENT   BY   INSTALL- 
MENTS. 

(a.)   ReCOVEKT  of  JUDOMENT  fob  first  INSTALLMEKT,  KFFBCt 
OF. 

1.  Cdndiutive  as  to  the  validity  of  the  contract. 

2.  Also  as  to  matters  necessary  to  be  established  to  waimot 
the  judgment  for  the  first  installment,  and  equally  neces- 
sary as  a  foundation  for  the  recovery  of  each  of  the  other 
installments. 

Before  Sedgwiok,  Speib  and  Freedkan,  J  J. 

Decided  June  25,  1877. 

Appeal  from  jadgment  entered  on  report  of  referee. 

The  plaintiff  as  assignee  of  one  Jacobs  brought  this 
action  for  three  installments^  alleged  to  be  due  by 
the  defendant,  under  a  contract.  The  first  installment 
had  been  paid  under  the  judgment  hereafter  referred 
to.  The  contract,  made  October  26,  1870,  was  that 
Jacobs  agreed  to  advertise  the  defendant's  card,  "  the 
same  as  now  in  Prank  Leslie,  in  thirty  papers  for  one 
year,  with  good  uotices  once  in  six  months,  for  six  hun- 
dred dollars,  to  be  paid  quarterly  in  advance.  Any  of 
the  papers  failing  to  give  the  advertisement  and  the 
notices,  others  shall  be  used  equally  as  good  and  de- 
sirable. The  papers  are  the  following,''  and  their 
names  were  set  down.  The  complaint  alleged  that  a 
substituted  list  of  pai)€rs,  in  number  thirty,  had  been 
made  under  the  agreement,  and  that  advertisements 
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had  been  inserted  in  them,  in  pursuance  of  said  agree- 
ment. 

The  complaint  also  averred  that  said  Jacobs  com- 
menced an  action  in  the  marine  court,  on  January  27, 
1871,  for  the  recovery  of  the  first  two  installments,  in 
which  action  defendant  appeared  and  answered  ;  that 
a  trial  of  said  action  was  had,  on  which  both  parties 
introduced  evidence  as  to  whether  there  was  any  con- 
tract binding  on  the  defendant,  and  if  so  whether  the 
said  Jacobs  had  performed  the  same;  that  in  said 
action,  said  Jacobs  recovered  judgment  in  the  marine 
court  for  $300,  and  costs,  being  for  the  first  two  in- 
stallments of  $150  each  ;  that  on  appeal  to  the  general 
term  of  the  court  of  common  pleas  by  the  defendant, 
that  court  reversed  the  judgment  so  far  as  the  same 
related  to  the  recovery  of  the  second  installment  only, 
on  the  ground  that  the  action  was  prematurely  brought 
therefor,  but  affirmed  it  as  to  the  first  installment ;  and 
that  defendant  has  since  paid  the  same. 

The  answer  alleged  that  the  agreement  was  not  to 
be  i)erf ormed  within  one  year,  and  was  not  signed  by 
either  of  the  parties,  and  was  therefor  invalid,  void, 
and  of  no  effect ;  it  then  admitted  the  commencement 
of  the  marine  court  action,  and  the  recovery  of  the 
judgment  therein  as  alleged  in  the  complaint,  and  the 
payment  thereof,  and  that  the  amount  of  the  original 
judgment  was  reduced  on  api)eal ;  and  otherwise  made 
a  general  denial. 

The  referee  found  for  the  plaintiff,  for  the  second 
installment,  and  that  the  plaintiff's  assignee  had  made 
substantial  performance  during  the  second  quarter. 

JI.  -3/1  Whitehead^  for  appellant. 

S.  8.  Harris^  for  respondent. 

By  the  Court. — Sedgwick,  J. — ^As  the  promise 
by  defendant  was  to  pay  in  advance,  probably  it  was 
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uot  material  to  the  plaintiff's  cause  of  action  to  aver 
that  there  had  been  i)erformance  of  what  his  assignor 
had  promised  to  do  after  the  payment  was  to  be  made. 
The  subsequent  non-performance,  if  there  were  such, 
was  to  be  pleaded  by  defendant,  to  show  that  the  con- 
sideration had  failed,  or  as  a  counter-claim.  But  on 
the  trial,  no  regard  was  had  to  the  pleadings,  and  the 
important  question  was  whether  the  proof  showed  that 
plaintiff's  assignor  Jacobs  had  advertised  for  the  second 
quarter  as  he  had  agreed. 

On  this  question  of  fact,  the  referee  found  at  first, 
that  Jacobs  had  performed  for  the  second  quarter,  but 
in  answer  to  a  request  of  defendant  he  found  that  "it 
was  necessary  for  Jacobs  to  have  made  substantial 
performance  during  the  second  quarter,  and  that  he 
did  so  perform.'^  On  looking  at  the  testimony  it  will 
be  found,  that  the  points  of  non-i)erformance,  as 
proved  affirmatively,  were  these,  that  during  the  sec- 
ond quarter  one  of  the  papers  in  the  list  had  omitted 
the  advertisement,  in  one  of  its  issues,  and  another  in 
seven  consecutive  issues.  Perhaps  an  omission  for 
one  or  two  or  three  weeks,  against  a  contract  made  by 
Jacobs  with  the  papers,  would  be  of  such  comparative 
unimix)rtance  that  there  might  be  said  to  be  a  sub- 
stantial compliance,  if  that  were  the  only  omission. 
But  when  there  has  been  no  advertisement  for  seven 
weeks,  the  default  is  not  trifling,  but  is  important  to 
the  interests  of  the  defendant,  and  from  it  springs  the 
inference  that  Jacobs  was  negligent,  or  intentionally 
in  fault.  It  is  suggested  that  the  proof  did  not  show 
that  the  jwper  which  was  produced  and  which  did  not 
have  the  advertisement  for  seven  weeks,  was  on  the 
list.  But  this  does  not  seem  correct.  The  name  of  the 
paper  as  given  by  the  witness  is  not  on  the  list.  The  wit- 
ness however  swore  that  it  was  one  of  the  list,  and  the 
papers  were  introduced  in  evidence.  It  was  probably 
the  fact  that  the  witness  made  a  verbal  slip. 


OLMSTEAD  v,  MAYOR,  &c.  OF  N.  Y.  481 

Statement  of  the  Case. 

Coupled  with  this  direct  evidence,  Jacobs,  as  a  wit- 
ness, failed  to  prove  that  the  advertisement  had  been 
in  all  the  papers.  Although  he  swore  oft  his  direct  ex- 
amination that  he  put  the  advertisement  in  thirty-four 
papers,  and  that  it  was  in  all  of  them  for  six  months 
to  his  own  knowledge ;  yet  he  also  swore  that  he 
had  received  himself  the  issues  of  but  twenty  jmpers, 
and  gives  an  unsatisfactory  account  as  to  the  other 
ten.  It  is  clear  that  he  had  seen  only  a  part  of  these 
ten  occasionally,  and  some  he  had  not  seen  at  all.  To 
me,  the  evidence  does  not  show  that  there  was  a  sub- 
stantial performance,  and  for  this  reason  the  judgment 
should  be  reversed. 

The  judgment  in  the  marine  court,  as  admitted  by 
the  pleading,  established  the  existence  and  validity  of 
the  contract,  and  also  that  the  second  list  of  papers 
had  been  competently  substituted  for  the  first. 

The  form  of  the  so-called  "  notices  "  and  their  sit- 
uation as  advertised  by  Jacobs  was  sufficient. 

The  judgment  should  be  reversed,  a  new  trial  or- 
dered, and  the  order  of  reference  vacated,  with  costs 
to  appellant  to  abide  the  event. 

Speib  and  Fbeedman,  JJ.,  concurred. 


FREDERICK  LAW  OLMSTEAD,  Plaintiff,  v. 
THE  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY  OF  THE  CITY  OF  NEW  YORK,  De- 
fendants. 

I.  OFFICE,  OFFICER,  EMPLOYEE. 

1.  DEPINmON  AND  DISTINCTIONS. 

(a)  0i<T-icE.    It  is  a  right  to  exercise  a  public  function  or  employ- 

niout,  and  take  the  fees  and  emoluments  belonging  to  it.    It 

involves  the  idea  of  tenure,  duration^  fees  or  emoluments,  and 
Vol.  X.— 81 
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powers  as  well  as  that  of  duty.  It  implies  an  anthority  to 
exercise  some  portion  of  the  sovereign  power  of  the  State,  either 
in  making,  .administrating  or  executing  the  laws. 

(b)  Officer.     One  who  holds  an  office. 

(c)  Emflgybb.  One  who  receives  no  certificate  of  appointment, 
takes  no  oath  of  office,  has  no  term  or  tenure  of  office,  discharges 
no  duties,  and  exercises  no  powers  depending  directly  on  the 
authority  of  law,  but  simply  performs  such  duties  as  are  re- 
quired of  him  by  the  persons  employing  him,  and  whose  re- 
sponsibility is  limited  to  them,  Is  not  an  officer  and  does  not 
hold  an  office. 

1.  This  although  the  perwM  »  employing  him  are  putHie  cffieen^ 

and  his  employment  ie  in  and  about  apublie  work  or  Jmainese, 

n.  APPLICATION, 

1.  Landscape  architect  employed  by  the  Department  of  Public  Parks^ 

does  not  hold  an  office,  and  i%  not  an  officer  within  the  meaning 

of  the  114th  section  of  chap.  835  of  the  Laws  of  1878. 

Before  Sedgwick  and  Speib,  J  J. 

Decided  June  25,  1877. 

This  case  comes  up  on  plaintifiPs  motion  that  this 
court  direct  a  judgment  to  be  entered  upon  a  verdict 
rendered  in  favor  of  the  plaintiff,  subject  to  the  opinion 
of  the  general  tenn.  The  plaintiff  sued  to  recover  the 
salary  alleged  to  be  due  him  as  landscape  architect  of  the 
Department  of  Public  Parks  from  May  31, 1876,  to  July 
31,  then  next,  inclusive. 

The  plaintiff  was  by  profession  a  landscape  archi- 
tect, and  had  been  employed  many  years  in  that  capa- 
city by  the  Department,  which  had  lixed  his  salary  at 
the  rate  of  $6,000  per  annum,  and  he  had  been  paid  at 
that  rate  down  to  and  including  May  31,  1876. 

In  the  year  of  1876  {Laws  of  1876,  p.  196,  ch.  193), 
the  legislature  created  a  board  known  as  the  ^'  Commis- 
sioners of  the  State  Survey,''  to  hold  office  for  one  year, 
and  named  the  plaintiff  one  of  the  commissioners. 

He  accepted  the  office  of  commissioner  and  took  the 
oath  of  office  May  31,  1876.  He  afterwards,  on  July 
18,  1876,  resigned.     During  the  time  he  held  the  office 
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of  commissioner  he,  without  interruption,  performed 
the  duties  and  rendered  the  services  devolved  upon 
and  required  of  him  as  landscape  architect.  On 
August  4,  1876,  the  Department  of  Parks  passed  the 
resolution  referred  to  in  the  opinion,  whereby  it  was 
resolved  "that  an  allowance  or  payment  be  made  to 
him"  (the  plaintiff)  *' for  the  services  to  the  Depart- 
ment from  May  31,  1876,  at  the  rate  of  $6,000." 

Smith  E.  LanCy  attorney,  and  A.  J.  Vanderpoely  of 
counsel  for  plaintiff,  urged : — I.  The  plaintiff  was  not 
an  officer  within  the  prohibition  of  section  114  of  the 
charter  of  1873.  1.  He  did  not  hold  any  office  under 
the  charter.  2.  He  was  an  employee  or  servant  of  the 
Department  of  Public  Parks,  having  no  official  rela- 
tions whatever  to  the  city  government.  3.  The  charter 
throughout  maiutains  this  distinction  between  employ- 
ees and  officers  (§§  93, 94,  95,  &c. ;  Holly  v.  Mayor,  &c.  of 
K  Y.,  59  N.  Y.  166 ;  Stone  v.  U.  S.,  3  Court  of  Claims, 
260 ;  Sullivan  v.  Mayor,  &c.  of  N.  Y.,  48  How.  Pr.  239 ; 
Sullivan  v.  Mayor,  &c.  of  N.  Y.,  53  N.  T.  652,  reported 
in  full  in  47  How.  Pr.  491 ;  Commonwealth  v.  Binns, 
17  Serff.  &  Rawle,  219 ;  3  Oreerdeof,  481).  In  tuis  case, 
AND  IN  Bacon's  Abr.  Title  Officer,  a  definition 

OF  AN  office  and  OFFICER  IS  GIVEN  WUIOH  EXCLUDES 
THE  CASE  AT  BAR. 

U.  If  plaintiff,  as  landscape  architect,  shall  be 
deemed  to  be  a  city  officer,  and  hence,  by  his  accept- 
ance on  May  31,  1876,  of  the  office  of  a  commissioner 
of  the  State  survey,  to  have  ceased  to  be  such  archi- 
tect, he  may  still  recover  for  his  services  rendered  at 
the  request  of  the  department  of  parks  for  defendants' 
benefit,  by  virtue  of  the  resolutions  of  August  4,  1876, 
passed  by  the  commissioners  of  the  department.  1. 
They  had  a  right  to  receive  such  services  under  the 
general  powers  conferred  by  sections  23  and  83  of  the 
charter.    2.  The  resolutions  of  August  4  were  a  rati- 
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fication  of  plaintiff  s  employment,  and  legally  made  so. 
The  doctrine  of  ratification  applies  to  municipal  cor- 
X)orations  (1  Hoff,  Laws^  330 ;  Peterson  v.  Mayor,  17 
N.  T.  449  ;  Brady  v.  Mayor,  20  Id.  312  ;  In  the  Matter 
of  Doubleday  v.  Supervisors  of  Broome  County,  2  Cow. 
533  ;  Thompson  v.  Mayor,  7  Robt.  543 ;  Langdon  v. 
Castleton,  30  VL  2&5 ;  1  Dillon's  Mun.  Corp.  §  1«8, 
and  cases  in  notes,  §§  168, 169, 170, 171).  3.  Here  there 
is  no  illegal  contract  to  contend  against.  Nelson  v.  The 
Mayor,  2  W.  Dig.  313,  is  therefore  in  point :  "Where 
the  city  has  received  property  there  is,  independent  of 
contract,  an  implied  obligation  to  pay  its  value."  4. 
There  remains  but  the  question  "what  were  plaintiff's 
services  during  the  31st  of  May,  and  June,  and  July, 
1876,  reasonably  worth."  This  sum  plaintiff  should 
recover.    The  value  of  these  services  is  not  disputed. 

III.  The  defense  interposed  cannot  avail  after  the 
date  of  the  resignation  of  plaintiff,  viz.,  July  18, 
1876.  1.  Failure  to  fix  his  compensation  was  cured  by 
the  resolutions  of  August  4,  1876,  referred  to  in  the 
complaint,  and  admitted.  There  is  no  law  whieh 
requires  the  pay  of  an  employee  to  be  fixed  in  advance. 

W.  C.  Whitney^  counsel  to  the  corporation,  and 
Francis  Lynde  Stetson^ '  of  counsel  for  defendants, 
urged  : — ^I.  The  plaintiff,  as  landscai)e  architect,  in  the 
department  of  public  parks,  was  "a  person  holding 
office,"  and  his  position  was  an  "office  under  the  city 
government"  within  the  meaning  of  section  114  of 
chapter  335  of  the  Laws  of  1873  (Ryan  v.  Mayor,  &c. 
of  New  York,  MS.  opinion  of  Judge  Freedman,  de- 
livered in  the  superior  court,  Nov.  11,  1875 ;  Daven- 
port V.  The  Mayor,  &c.  of  New  York,  2  T.  iS:  C.  536 ; 
affirmed  by  the  court  of  appeals ;  Henly  v.  Mayor  of 
Lyme,  5  Bing.  91-107 ;  Wood's  Case,  2  Cow.  30,  n.). 
The  last  two  cases  give  a  definition  of  an  office, 
WHICH  WILL  include  the  cas:?  at  bau  (People  v. 
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Hayes,  7  How.  Pr.  248  ;  Sweeny  v.  Mayor,  &c.  of  New 
York,  5  Dalpy  274 ;  affirmed,  68  li.  Y.  625 ;  CosteUo 
V.  Mayor,  &c.  of  New  York,  63  Jd.  48  ;  People  v.  Van 
Nostrand,  46  Id.  881). 

II.  The  case  of  Sullivan  v.  The  Mayor,  &c.  of  New 
York,  53  iT.  Y.  652,  reported  at  large  in  47  Bow.  Pr. 
401,  has  by  above  cited  authorities  been  so  limited  as 
to  be  inapplicable  to  the  case  at  bar. 

UI.  Applying  the  doctrine  of  these  cases  to  the 
I)osition  held  by  the  plaintiff,  it  seems  impossible  to 
consider  him  a  mere  servant  or  employee.  He  was  the 
landscape  architect  of  the  Central  Park,  a  position  of 
dignity  in  its  duties  and  emoluments.  He  designed 
most  of  the  work  of  the  Park  ;  had  general  supervision 
of  those  engaged  in  carrying  it  on  ;  and  discharged  a 
great  variety  of  miscellaneous  duties.  His  position, 
therefore,  was  one  supremely  important  to  the  mainte- 
nance and  extension  of  the  great  public  work  with  which 
he  was  connected.  The  original  execution  of  all  that 
made  the  place  a  park  was  confided  to  his  artistic  saga- 
city and  discretion.  The  whole  machinery  and  system 
of  tlie  Central  Park  had  its  being  and  operation  solely 
according  to  his  designs  and  direction.  U  the  enter- 
prise itself  was  of  a  public  character  it  seems  impossible 
to  deny  that  its  originator,  designer  and  artistic  direc- 
tor was  a  public  officer.  The  construction  and  main- 
tenance of.  this  magnificent  public  park  is  certainly  a 
public  undertaking  as  much  as  is  the  construction  of 
the  highways. 

IV.  The  expression  of  the  legislature  and  the 
courts  alike  have  demonstrated  that  the  defendants 
attribute  the  proper  signification  to  these  words,  (a) 
As  to  the  Legislature :  By  section  21  of  chapter  757  of 
the  Laws  of  1873,  the  section  of  the  chapter  under  con  • 
sideration  was  amended  as  follows :  "  Section  114  of 
said  chapter  shall  not  be  construed  to  apply  to  civil  or 
consulting:  engineers  who  may  be  employed  to  superin- 
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tend  any  specific  work  on  the  part  of  the  City  of  New 
York.''  Under  the  operation  of  the  maxim  "-Er- 
pressio  unius  est  exclusio  alter ivs ''  the  effect  of  the 
legislative  exception  of  one  class  of  employees  was  to 
leave  all  others  under  the  operation  of  the  charter  rule. 
If  it  was  necessary  to  specifically  except  civil  and  con- 
sulting engineers  employed  on  specific  works,  why  was 
not  the  landscape  architect  bound  in  absence  of  any 
such  release  ?  {b)  As  to  the  courts :  The  decision  in 
the  case  of  Davenport  v.  The  Mayor  {supra),  arising 
upon  this  very  section,  is  directly  in  point. 

V.  The  plaintiff  accepted,  held  and  retained  a  civil 
office  of  honor  and  trust  under  the  government  of  the 
State  from  the  30th  day  of  May  to  the'  18th  day  of 
July,  1876.  This  was  an  "ej^ce?,"  and  involved  his 
taking  the  oath  prescribed  by  the  constitution. 

VI.  From  the  thirty-first  day  of  May,  when  he 
vacated  his  office,  until  the  fourth  day  of  August,  1876, 
when  he  was  re-appointed,  the  plaintiff  was  not  entitled 
to  compensation  for  his  services.  It  was  not  enough 
that  he  should  render  services,  but  it  was  necessary  also 
that  they  should  be  rendered  by  the  officer  designated  for 
that  purpose.  Neither  was  it  in  the  power  of  the  board 
to  vote  away  the  salaries  of  the  department  to  any  per- 
sons other  than  those  holding  office  under  it. 

By  the  Court. — Speir,  J.— A  preamble  adopted 
by  the  department  of  parks  on  the  4th  of  August,  1876, 
is  set  forth  in  the  complaint,  reciting  that  the  plaintiff 
had,  without  advice  as  to  the  effect  it  might  have  on  his 
position  as  landscape  architect,  accepted  the  office  of 
commissioner  of  the  State  survey ;  that  some  doubt  had 
been  expressed  on  the  point,  and  that  he  had  resigned 
the  office,  and  had  without  interruption  performed  the 
services  on  which  he  was  employed,  and  it  was  resolved 
that  an  allowance  and  payment  be  made  to  him  for  the 
services  to  the  department,  from  the  31st  day  of  May, 
1876,  at  the  rate  of  $6,000. 
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No  salary  or  compensation  was  attached  to  the  oflBice 
of  commissioner  of  the  State  survey.  The  plaintiff  took 
the  oath  of  office  on  the  31st  of  May,  1876,  and  the 
board  was  organized. 

The  defense  is  based  npon  the  following  provision  of 
section  114  of  chapter  336  of  the  Laws  of  1873  :  "  Any 
person  holding  office^  whether  by  election  or  appoint- 
ment, who  shall,  during  his  term  of  office,  accept,  hold  or 
retain  any  other  civil  office  of  honor,  trust  or  emolument, 
under  the  government  of  the  United  States  (except  com- 
missioners for  the  taking  of  bail,  or  register  of  any 
court)  or  of  the  State  (except  the  office  of  notary  public  or 
commissioner  of  deeds,  or  officer  of  the  national  guard), 
or  who  shall  hold  or  accept  any  other  office  connected 
with  the  government  of  the  city  of  New  York,  or  who 
shall  accept  a  seat  in  the  legislature,  shall  be  deemed 
thereby  to  have  vacated  everp  office  held  by  him 
under  the  city  government.  No  person  shall  hold  two 
city  or  county  offices^  except  as  expressly  provided  in 
this  act ;  nor  shall  any  officer  under  the  city  govern- 
ment hold  or  retain  an  office  under  the  county  govern- 
ment, except  when  he  holds  such  office  ex-officio^  by 
virtue  of  an  act  of  the  legislature ;  and  in  such  case  he 
shall  draw  no  salary  for  such  ex-offircio  office. ' ' 

Was  the  plaintiff,  a  landscai>e  architect  in  the  De- 
I)artment  of  Public  Parks,  an  officer  within  the  prohi- 
bition of  the  preceding  section  1 

An  offixie  has  been  defined  to  be  a  right  to  exercise  a 
public  function  or  employment,  and  to  take  the  fees 
and  emoluments  belonging  to  it.  An  officer  is  one  who 
is  lawfully  invested  with  an  office  (Bacon's  Abridg- 
ment, vol.  7,  title  Office  and  Officer^  p.  279,  ed.  of  1860 ; 
Bouv.  Law  Die).  The  idea  of  an  officer  clearly  embraces 
the  idea  of  tenure,  duration,  fees  or  emoluments,  and 
powers,  as  well  as  that  of  duty.  The  nature  of  the 
power  and  the  control  over  the  officer  appointed  does 
not  at  all  dei)end  upon  the  source  from  which  it  eman- 
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ates.  The  execution  of  the  power,  and  the  control  over 
the  officer,  dei)ends  upon  the  authority  of  law,  and  not 
upon  the  agent  who  is  to  administer  it.  The  tenure  of 
ancient  common  law  offices,  and  the  rules  and  princi- 
ples by  which  they  are  governed,  have  no  application  in 
this  Country.  In  England  the  tenure  of  office  depends 
in  a  great  measure  upon  ancient  usage.  Here  there  is 
no  ancient  usage  which  can  apply  to,  and  govern  the 
tenure  of  officers  created  by  the  constitution  and  laws. 
In  such  a  case  the  tenure  of  the  office  is  determined  by 
the  meaning  of  the  statute.  Every  office  under  the 
constitution  implies  an  authority  to  exercise  some  por- 
tion of  the  sovereign  power  of  the  State,  cither  in  mak- 
ing, executing  or  administering  the  laws.  In  the  sec- 
tion of  the  statute  there  is  no  ambiguity,  and  there  is 
no  room  for  construction  or  interpretation.  The  words 
are  clear  a  nd  explicit :  ' '  No  x)erson  shall  hold  two  city 
or  county  offices,  except  as  provided  in  this  act ;  nor 
shall  any  officer  under  the  city  government  hold,  or 
retain  an  office  under  the  county  government,  except 
when  he  holds  such  office  ex-officiOy  by  virtue  of  an  act 
of  the  legislature ;  and  in  such  case  he  shall  draw  no 
salary  for  such  ex-officio  office."  The  distinction  is 
plainly  taken  between  a  person  acting  as  a  servant  or 
employee,  who  does  not  discharge  independent  duties, 
but  acts  by  direction  of  others,  and  an  officer  empowered 
to  act  in  the  discharge  of  a  duty,  or  trust,  under  obliga- 
tions imposed  by  the  sanctions  and  restraints  of  legal 
authority  in  official  life.  I  can  find  nothing  in  all  the 
sections  of  the  charter  which  does  not  strictly  limit  the 
prohibition  to  persons  included  in  the  foregoing  defini- 
tion given  by  the  elementary  writers.  The  plaintiff 
received  no  certificate  of  appointment — took  no  oath 
for  the  faithful  performance  of  duties — had  no  term  or 
tenure  of  office — discharged  no  duties,  and  exercised 
no  powers  depending  directly  upon  the  authority  of 
law.     He  was  simply  the  servant  of  the  commissioners 
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of  the  park,  and  responsible  only  to  them.  His  re- 
si)onsibility  was  limited  to  them,  and  is  in  no  way  dis- 
tingnishable  from  that  of  the  carpenter  and  the  mason 
who  are  employed  to  build  the  bridges  or  erect  the 
buildings  designed  by  the  architect.  The  nature  and 
dignity  of  the  duties  confided  to  the  employees  by  the 
commissioners  do  not  determine  the  character  of  the 
position.  It  is  in  no  proper  sense  ofiBlcial  according  to 
any  sense  in  which  the  term  is  used  in  the  statute 
above  recited. 

The  justices  of  the  supreme  court  of  Maine,  1822, 
gave  an  opinion  as  to  whether  certain  duties  which  had 
been  delegated  by  agents  to  be  appointed  by  the  gov- 
ernor, constituted  the  appointees  officers.  The  case  is 
reported  in  the  appendix  to  the  first  edition  of  3  Green- 
lecff  App.  No.  2.  They  say,  "There  is  a  manifest 
difference  between  an  office  and  an  employment  under 
the  government.  We  apprehend  that  the  term  '  office ' 
implies  a  delegation  of  a  portion  of  the  sovereign 
power  to,  and  possession  of  it  by,  the  person  filling  the 
office,  and  the  exercise  of  such  power  within  legal 
limits  constitutes  the  correct  discharge  of  the  duties  of 
such  office."  The  question  was  directly  put  before  the 
learned  judges  for  decision,  and  they  returned  a  sharply 
defined  answer,  wholly  disconnected  with  other  matter,' 
and  it  seems  to  me  to  be  conclusive.  The  courts  in 
this  State  are  in  accord  with  the  foregoing  opinion. 

The  plaintiff  must  have  judgment  for  the  amount 
claimed  in  the  complaint,  with  costs. 


SAME  V.  SAME. 


The  CoiTRT. — This  case  comes  within  the  decision 
of  the  foregoing,  and  must  be  controlled  by  the  same 
principles  of  law. 
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The  plaintiff  is  entitled  to  judgment  for  the  amount 
of  the  verdict,  with  costs. 

Sedgwick,  J.,  concurred. 


JAMES  P.  KERNOCHAN,  et  al.j  Teustees,  Ac., 
Plaintiffs,  v.  WALTER  R.  WHITING,  De- 
fendant. 

I.  LEASE. 

1.  ASSIGNMENT  OP,  WHEN  PRESUMED. 
(a.)  A  lease  was  made  to  A.,  who  formed  a  copartnership  with  B. 
for  a  term  exceeding  the  demised  term,  and  the  firm  occupied  a 
part  of  the  demised  premises  (the  rest  having  been  snb-let  by 
A.  before  the  partnership  with  B.)  until  November  18,  1875, 
when  it  was  dissolved.  The  firm  paid  the  rent  up  to  November 
1,  1875.  On  the  dissolution,  by  arrangement  between  the 
partners,  all  debts  owing  to  the  firm  were  to  be  received  by  R, 
and  all  demands  against  it  were  to  be  presented  to  him  for 
payment.  B.  gave  public  notice  of  this,  and  also  that  the 
business  would  be  conducted  in  the  name  of  B.  at  the  demised 
premises.  B.  remained  in  the  occupancy  of  the  portion  of  the 
demised  premises  previously  occupied  by  the  firm,  until  Febru- 
ary 1,  1870,  when  he  was  dispossessed.  B.  collected  of  the 
sub-tenants  to  whom  A.  had  sublet,  the  rents  for  their  respec- 
tive premises  up  to  February  1,  1876,  and  deposited  them  in 
bank  to  his  individual  account.  The  lease  to  A.  contained  a 
clause  against  under-letting  without  the  written  consent  of  the 
lessors.     No  consent  was  given  to  under-let  to  B. 

HELD  ; 

in  an  action  by  the  lessors  to  recover  from  B.  the  quarter's  Tent 
falling  due  February  1,  1876,  the  above  facts  appearing  with- 
out contradiction,  that  ha  tooB  holden  m  cuiignee. 

Before  Speib  and  Fbeedman,  JJ. 

Decided  June  25,  1877. 

The  plaintiffs  leased  the  premises  No.  396  Broad- 
way, New  York,  for  two  years  from  May  1, 1874^  to 
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William  H.  Ward,  for  $8,000  a  year,  payable  quarterly 
•on  the  usual  quarter  days. 

On  July  30, 1875,  Ward  entered  into  partnership  with 
the  defendant  under  the  firm  name  of  Ward,  Dickson 
&  Co.,  which  was  to  continue  by  the  partnership  agree- 
ment for  one  year  from  August  10, 1875.  The  business 
of  the  lirm  was  carried  on  at  the  premises,  occupying 
the  first  floor  of  the  store  and  part  of  the  cellar. 
Ward  had,  prior  to  the  formation  of  the  partnership, 
sub-let  the  remainder  of  the  building,  and  the  tenants 
were  in  occupation  when  the  defendant  came  in.  The 
rent  was  paid  by  the  firm  up  to  November  1,  1875. 

The  partnership  of  Ward,  Dickson  &  Co.,  was  dis- 
solved November  18,  1875.  The  notice  of  dissolution 
provided  that  all  debts  owing  to  the  partnership  were 
to  be  received  by  the  defendant,  and  all  demands 
against  the  partnership  were  to  be  presented  to  him  for 
payment.  The  defendant  remained  in  possession  of  the 
premises  until  after  February  1,  1876,  w^hen  he  was 
ejected  by  the  plaintiffs.  The  action  is  brought  to  re- 
cover the  quarter's  rent  from  November  1, 1875,  to  Feb- 
ruary 1, 1876.    Additional  facts  appear  in  the  opinion. 

A  verdict  was  directed  for  the  plaintiffs,  exceptions 
to  be  heard  in  the  first  instance  at  general  term. 


O.  W.  LocJcwoodj  attorney,  and  of  counsel  for  de- 
fendant, on  the  point  on  which  the  court  rests  the  case^. 
urged  : — ^The  lease  was  never  assigned,  nor  any  part  ot 
it.  To  render  the  defendant  liable  as  assignee  of  the- 
lease  it  must  api)ear  that  the  whole  term  of  the  lease 
was  assigned  (Davis  v.  Morris,  36  If.  T.  569  ;  Bedford^ 
V.  Terhune,  30  Id.  453 ;  27  How.  Pr.  472 ;  afllrmingr 
1  Dal]/y  371).  Ward  never  had  any  conversation  withi 
Whiting  about  the  rent  before  he  became  his  partner,, 
and  then  no  particular  conversation.  Nor  was  there- 
any  agreement  about  the  rent,  except  such  as  is  conr 
tained  in  the  copartnership  articles.    The  copartner^ 
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ship  articles  show  that  Whiting  (the  defendant)  agreed 
to  pay  one-half  the  rent  of  the  first  floor  and  part  of 
the  cellar  to  Ward.  That  is  the  only  liability  Whiting 
(the  defendant)  assumed.  There  is  not  a  particle  of 
evidence  showing  an  assignment  of  the  lease  by  Ward 
to  Whiting  (the  defendant).  There  was  no  agreement, 
except  such  as  is  contained  in  the  copartnership 
articles  :     "  No  othet"  agreement  at  all." 

II.  There  was  no  privity  of  contract  between  the 
plaintiffs  and  defendant  (42  if.  Z.  201 ;  42  Id.  316 ; 
15  Id.  374). 

Man  &  Parsons^  and  W.  Jtf.  Many  of  counsel,  for 
plaintiff,  on  the  point  on  which  the  court  rests  the 
case,  urged : — I.  The  defendant  is  liable  for  this  quar- 
ter's rent  as  assignee,  as  alleged  in  the  complaint,  in 
which  it  is  expressly  alleged  that  the  defendant  be- 
came assignee  and  successor  of  said  Ward  in  regard 
to  said  lease  and  the  possession  of  said  premises.  No 
objection  is  taken  that  Ward  is  not  joined  as  a  party 
defendant,  which  objection  must  be  taken  by  answer,  if 
at  all.  The  plaintiffs  bring  themselves,  by  their 
evidence,  clearly  within  the  doctrine  of  the  case  of 
Bedford  v.  Terhune,  30  if.  F.  468 ;  which  case  has 
never  been  overruled  or  modified.  We  have  proved 
the  lease  to  Ward ;  we  have  proved  his  entering  into 
partnership  with  the  defendant  under  the  firm  name  as 
above,  and  their  joint  occupancy  of  the  premises ;  we 
have  proved  the  payment  of  rent  by  that  firm  for  the 
quarter  ending  November  1 ;  the  subsequent  dissolu- 
tion of  the  firm  ;  the  defendant  taking  all  the  assets  and 
agreeing  to  pay  the  debts  ;  his  subsequent  occupancy  of 
the  premises  during  the  quarter  in  question ;  his  collec- 
tion of  the  rents  from  the  sub-tenants,  and  appropria- 
tion thereof  to  his  own  use,  and  the  notice  by  him  that 
the  business  would  be  conducted  in  his  individual  name, 
as  successor  of  the  firm.   The  presumption  is,  under  the 
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case  of  Bedford  v.  Terhune,  of  an  assignment  from 
Ward  to  the  defendant,  as  alleged  in  the  complaint. 
The  bnrden  is  thereupon  thrown  npon  the  defendant  of 
proving  in  what  capacity  he  occupied  the  premises. 
No  such  proof  was  given.  No  question  of  fact  was 
requested  by  defendant's  counsel  to  be  sent  to  the 
jury,  and  the  learned  judge  who  tried  the  case  was 
justified  in  directing  a  verdict  for  the  amount  claimed, 
and  interest. 

By  the  Couht. — Speir,  J. — ^The  action  is  brought 
to  recover  the  quarter's  rent  from  November  1, 1875,  to 
February  1,  1876,  alleging  that  defendant  became  the 
assignee  of  Ward.  The  complaint  contains  a  separate 
allegation  that  the  defendant  was  liable  to  pay  the 
quarter's  rent  to  the  plaintiffs,  by  reason  of  his  use  and 
occupation.  The  answer  admits  the  making  of  the 
lease,  that  Ward  entered  into  possession  of  the  prem- 
ises, and  the  demand  for  rent.  It  denies  every  other 
allegation. 

If  the  defendant  is  liable  for  the  rent  to  the  plain- 
tiffs, in  either  of  the  above  characters,  the  judgment 
appealed  from  should  be  affirmed.  The  premises  in 
question  must  have  been  occupied  by  the  defendant, 
either  as  sub-lessee  of  Ward,  or  as  his  assignee  of  the 
term,  or  as  tenant  of  the  plaintiffs.  By  the  terms  of 
the  lease.  Ward  covenanted  with  the  plaintiffs  not  to 
let  or  under-let  the  premises,  without  the  written 
consent  of  the  plaintiffs ;  and  no  such  consent  is 
claimed.  Privilege  was  given  to  sub-let  part  of  the 
store.  There  was  no  agreement  to  under-let  proven, 
nor  is  there  any  fact  proved  by  which  an  under-letting 
could  in  fairness  be  inferred.  It  is  not  to  be  presumed 
that  Ward  and  the  defendant  would  transfer  the  lease, 
or  the  term,  in  such  a  way  as  to  cause  a  breach  of  the 
express  covenant,  if  by  any  other  mode  possession 
could  be  acquired  by  the  defendant  without  producing 
such  a  result. 
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The  action  for  use  and  occupation  is  founded  ui>on 
contract,  and  lies  only  when  the  relation  of  landlord 
and  tenant  exists.  Such  relation  does  not  appear  in  the 
case.    The  power  to  occupy  and  enjoy  must  be  given 
by  the  landlord  to  the  tenant.    The  defendant's  power 
was  derived  from  Ward,  the  lessee,  who  held  the  unex- 
pired lease  from  the  plaintiffs.    The  presumption  upon 
the  facts  proved  would  be  that  the  transfer  to  the  de- 
fendant was  by  assignment  and  not  by  under-letting. 
The  defendant  by  arrangement  held  for  the  whole  resi- 
due of  the  term,  and  his  partnership  agreement  with 
Ward  extended  beyond  the  term  (Davis  v.  Morris,  36 
iV'.  T.  669).    The  business  of  the  firm  was  carried  on  at 
the  premises,  and  the  rent  was  paid  by  the  firm  to  the 
plaintiffs  up  to  November,  1876.     The  partnership  was 
dissolved  on  the  18th  of  said  November.    The  notice  of 
dissolution  provided  that  all  debts  owing  the  partner- 
ship were  to  be  received  by  the  defendant,  and  all 
demands  against  it  were  to  be  presented  to  him  for 
payment.    Appended  to  this  notice  was  the  following : 
"The  business  will  be  conducted  in  the  name  of  Walter 
B.  Whiting,"  the  defendant,  ^^as  successor  to  Ward, 
Dickson  &  Co.,  at  296  Broadway,  New  York  City," 
being  the  demised  premises.    The  defendant  remained 
in  possession  of  the  j)remises  until  February  1,  1876, 
when  he  was  ejected  by  the  plaintiffs,  and  for  the  same 
reason  as  the  lessee  could  have  been  ejected,  had  he 
continued  in  i)ossession  and  failed  to  pay.   The  defend- 
ant had  collected  the  rents  from  the  sub-tenants  who 
had  been  put  into  possession  of  parts  of  the  store  by 
the  lessee,  including  the  quarter's  rent  for  which  this 
action  was  brought,  and  put  the  money  in  bank  to  his 
own  individual  account. 

When  the  transfer  is  for  the  whole  term  the  pe'rson 
taking  is  an  assignee  and  not  an  under-tenant^  although 
there  is  a  formal  under-letting.  "The  ordinary  distinc- 
tion between  an  assignment  and  an  under-lease  is,  that 


KERNOCHAN  c.  WHITING.  496 

Opinion  of  the  Coart,  by  Sfeir,  J. 

the  former  transfers  the  land  for  the  whole  term,  the 
latter  for  only  a  part  of  it"  (1  HUUarcPs  Ahridgment^ 
126,  §  5S). 

It  being  shown  that  the  defendant  occupied  the 
whole  of  the  unexpired  term  of  the  lease  to  Ward,  or 
could  have  done  so  by  his  arrangement  with  Ward,  in 
the  same  manner  as  Ward  could,  by  paying  rent  to  the 
plaintiffs,  the  fair  presumption  is  that  he  entered  for 
the  whole  unexpired  term,  and  as  such  interest  is  given, 
not  by  an  under-lease  but  by  an  assignment,  the  further 
presumption  must  be  that  the  defendant  was  in  as 
assignee,  and  not  as  under-tenant.  If  he  was  in  as 
under-tenant,  he  would  not  be  liable  to  the  plaintiffs 
for  rent,  either  in  an  action  on  the  lease,  or  for  use  and 
occupation  ( WoodfaWs  L.  &  T.  358  ;  1  Ghit^y  PL  36). 

The  evidence  clearly  established  a  prima  fade  case 
of  an  assignment  to  the  defendant  of  the  term.  If 
there  was,  in  fact,  no  assignment,  the  defendant  could 
not  be  made  liable.  But  as  the  law  infers  an  assign- 
ment from  certain  facts  proved,  the  inference  must  be 
of  a  valid  operative  assignment,  sufficient  to  transfer 
the  term.  The  onus  was  on  the  defendant  to  prove 
either  that  there  was  no  assignment,  or  that  it  was 
void  in  law.  Instead  of  making  such  proof,  he  rests 
upon  the  case  as  made  by  the  plaintiffs,  and  as  the  case 
made  lixes  his  liability,  he  should  not  complain  (Bed- 
ford V.  Terhune,  30  N.  Y.  454).  Although  there  are 
dissenting  opinions  in  this  last  case,  the  law,  as  settled, 
seems  not  to  have  been  disturbed. 

The  defendant's  exceptions  must  be  overruled,  and 
the  plaintiffs  must  have  jddgment  upon  the  verdict^ 
with  costs. 

Fbeedhak,  J.,  concuned. 


486  KNOX  V.  HEXTER. 


Sfcatement  of  the 


CHARLES  KNOX,  Plaintiff  and  RESPamoENT,  «. 
DAVID  HEXTER,  Defekdakt  and  Appeixant. 
Action  No.  1.* 

DAVID  HEXTER,  Plaintiff  and  Appellant,  v. 
CHARLES  KNOX,  Defendant  and  Respond- 
ent.   Action  No.  2.* 

l  execution, 
1.  stay  of,  to  enable  the  judgment-debtor  in  a 
CROSS  action  brought  by  him  against  the  judg- 
ment creditor,  to  recover  judgment  so  as  to 
offset  it  against  the  judgment  on  which  the 
execution  is  about  to  be  issued. 

(a)  POWEB  OF  THE  COUBT  TO  ORAHT.f 

1.  It  has  such  power. 

(5)  EXBBCISB  OF  POWER,    WHEN. 

1.  Where  the  party  against  whom  the  stay  is  asked  is  pro- 
tected and  secared,  while  the  other  is  in  peril  and  exposed 
to  loss,  and  the  subject  matters  of  the  two  actions  are  such 
as  justly  call  for  a  settlement  without  further  trial  of 
issues  of  fact,  and  the  effect  of  the  rrder  will  be  to  finally 
adjust  the  rights  of  the  parties  without  gaining  advantage 
or  suffering  harm  from  the  fact  that  one  judgment  is  phor 
in  point  of  time  to  the  other,  a  jiroper  eatefor  the  eaxreim  of 
ihe  power  is  presented. 

Before  Speib  and  Fbeedman^  JJ. 

Decided  June  25,  1877. 

Appeal  from  an  order  staying  execution  in  second 
above-entitled  action. 

*  For  principal  cases,  see  89  JV.  F.  Superior  Court  Reports^  109 ;  43 
7^.4. 

t  In  the  case  at  bar  both  actions  were  in  the  same  court.  The 
opinion  of  the  court,  however,  does  not  seem  to  regard  the  circum- 
stance as  having  any  bearing  on  the  question  of  the  power  of  the 
court. 
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It  seems  proper,  with  a  view  to  giving  all  the  facts 
upon  which  the  decision  of  the  court  is  based,  to  par- 
ticularly set  forth  the  stipulations  referred  to  in  the 
opinion,  and  the  facts  out  of  which  they  arose. 

After  judgment  had  been  entered  on  the  verdict,  in 
Knox  V.  Hexter,  defendant  appealed  to  the  general 
term  and  obtained  an  ex  parte  order  staying  plaintiffs 
proceedings.  On  a  motion  to  vacate  this  stay,  it  ap- 
I)eared  that  judgment  had  been  recovered  by  the  plain- 
tiff, in  the  case  of  Hexter  v,  Knox ;  that  defendant 
had  appealed  from  that  judgment  to  the  general  term, 
where  it  had  been  affirmed,  and  an  appeal  from  the 
general  term  decision  to  the  court  of  appeals  was  pend- 
ing, and  thereupon  the  court,  on  denying  the  motion  to 
vacate,  required  Hexter  to  enter  into  the  following 
stipulation : 

'^It  is  stipulated  by  the  defendant  above  named, 
that  the  judgments  in  the  action  heretofore  brought  by 
the  present  defendant  against  the  present  plaintiflf,  now 
pending  on  appeal  in  the  court  of  appeals,  have  not 
been  assigned  or  incumbered  by  him,  nor  has  either  of 
them  ;  and  that  he  will  not  hereafter  make  or  execute 
any  assignment  or  incumbrance  thereon,  by  which  the 
right  of  the  plaintifiE,  if  any,  to  offset  the  amount  of 
the  judgment  in  this  action  against  the  amount  of  the 
said  judgments  recovered  by  him  against,  the  said 
Knox,  should  be  defeated  or  impaired." 

"  Dated  November  8th,  1875." 

Aft^r  this,  Knox  was  about  to  foreclose  a  chattel, 
mortgage,  given  to  secure  another  quarter's  rent  falling 
due  since  that  sued  for  in  Knox  v.  Hexter. 

Thereupon  Hexter  commenced  an  action  in  the  su- 
preme court  against  Knox,  and  obtained  an  injunction 
against  said  foreclosure. 

Thereafter,  the  following  stipulation  was  entered 

into : 

Vol.  X.— «2 
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SuPEBioB  Court  of  the  City  of  New  York. 

1 


David  Hexteb 

against 
Charles  Knox. 


JvdgmeTvt  for 

Plaivtlff, 

$18,163.18. 

Docketed  May 
16,  1874. 


"The  above-mentioned  judgment  having  (on  the 
api)eal  therefrom  by  said  Knox)  been  afltened  by  the 
court  of  appeals,  it  is  stipulated  and  agreed  between 
the  parties  to  this  action  that  the  quarter's  rent  of  the 
Prescott  House  premises,  due  on  the  first  day  of 
November  last  from  said  Hexter  to  said  Knox,  with 
int.erest  to  this  date,  amounting  to  five  thousand  seven 
hundred  and  eighteen  96-100  dollars,  shall  be  allowed 
as  an  offset  against  the  said  judgment  in  this  action. 

*'  And  the  said  Knox  having  this  day  paid  the  sum 
of  seventy  thousand  one  hundred  and  forty-six  36-100 
dollars  in  cash,  on  account  of  said  judgment  and  costs 
of  appeal  therein,  leaving  a  balance  of  principal  and 
interest  due  thereon  amounting  to  seven  thousand  and 
seven  hundred  and  eleven  71-100  dollars,*  it  is  stipu- 
lated and  agreed  (the  sureties  for  said  Knox  consent- 
ing) that  no  proceedings  shall  be  taken  under  said 
judgment  to  enforce  payment  of  the  said  balance,  or 
the  interest  to  accrue  thereon,  until  the  expiration  of 
thirty  days  after  the  entry  of  judgment  on  an  appeal 
now  pending  to  the  general  term  of  this  court,  from  a 
judgment  recovered  by  said  Knox  against  said  Hexter 
for  the  sum  of  seven  thousand  and  five  hundred  and 
fifty- seven  dollars  and  forty-one  cents,  on  October  9, 
1875 ;  and  that  if  said  Hexter  shall,  vdthin  said. thirty 
days,  commence  an  appeal  to  the  court  of  appeals  from 


JL.^ 


*The  interest  on  above  judgment  of  $18,163.18  amounted  to 
$2,157.90,  and  the  costs  on  appeal  to  general  term  and  court  of 
appeals  to  $255.95. 
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the  judgment  of  said  general  term  on  the  appeal  now 
pending,  all  proceedings  on  the  aforesaid  judgment  in 
this  action  shall  be  further  stayed  until  the  decision  of 
the  court  of  appeals  on  such  last  mentioned  appeal ; 
but  no  security  shall  be  required  from  said  Hexter, 
except  an  undertaking  in  the  sum  of  live  hundred  dol- 
lars, the  balance  of  the  judgment  in  this  action  left 
unpaid,  pursuant  to  this  stipulation,  being  deemed  and 
taken  to  be  in  lieu  of  all  security  which  might  be  re- 
quired from  said  Hexter  to  obtain  a  stay  of  proceed- 
ings on  the  appeal  now  pending  from  the  said  judgment 
against  him,  or  on  any  appeal  thereon  to  the  court  of 
appeals. 

"  In  the  case  of  the  decision  of  said  appeals  being  in 
favor  of  said  Knox,  then  the  balance  of  the  aforesaid 
judgment  against  him  now  left  unpaid  is  to  be  accepted 
in  discharge  of  his  judgment  against  said  Hexter  and 
interest  thereon,  and  both  of  said  judgments  to  be  sat- 
isfied and  discharged ;  and  in  case  the  judgment 
against  said  Hexter  shall  be  reversed,  he  shall  be  at 
liberty  to  collect  and  recover  said  balance  from  said 
Enox  and  his  said  sureties,  together  with  interest  there- 
on. All  other  actions  and  i^roceedings  now  pending  be- 
tween said  Knox  and  said  Hexter  are  to  be  discontin- 
ued, without  costs  to  either  party. 

"Dated  New  York,  January  26,  1876. 

"BucKnAM,  Smales  &  Walker, 
"David  Hexter.  Plaintiffs  Attorneys. 

"  W,  MoDermot, 
"C.  Knox.  Defendant's  Attorney." 

The  sureties  given  by  Knox  on  his  appeals  to  the 
general  term  and  court  of  appeals  consented  to  this 
stipulation.  J 

On  the  execution  of  this   stipulation  Knox  sur-  ! 

rendered  and  cancelled  his  chattel  mortgage,  which  he  i 

swore  he  would  not  have  done  if  he  had  not  understood 


and  believed  that  by  the  stipulation  all  proceedings  by 
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both  parties  were  intended  to  be  stayed  until  deter- 
mination by  the  conrt  of  appeals  in  the  action  com- 
menced by  him,  of  his  right  to  i-ecovery  of  the  judgment 
entered  in  his  favor,  no  matter  whether  the  appeal  to 
the  court  of  appeals  was  required  to  be  taken  by  Hexter 
or  himself. 

Buckham^  Smales  and  Walker^  attorneys,  and 
Stephen  A.  Walker^  of  counsel,  for  appellant,  urged  :— 
I.  The  justice  cites  Chitty  Pr,  vol.  1,  p.  687,  as  sole 
authority  for  the  proposition  that  though  a  common 
law  court  cannot  set  off  unliquidated  claims  against  a 
judgment,  it  can  stay  execution  upon  a  judgment  with 
a  view  to  enable  a  defendant  to  obtain  a  j  udgment  in  a 
cross  action.  The  proposition  in  Chitty  is  not  sup- 
ported by  the  authority  of  the  single  case  cited  in  sup- 
port of  it,  Masterton  t).  Malin  (7  Bing.  435).  Mr. 
Chitty' s  interpretation  of  the  decision  of  the  case  is  as 
follows:  ''The  court  will  sometimes  even  stay  execu- 
tion in  an  action  till  judgment  has  been  obtained  by 
the  defendant  therein,  viz.,  a  cross  action,  so  as  to  en- 
able the  latter  afterwards  to  obtain  such  set-off." 
Fisher  and  Harrison  {Dig,  7,774)  state  the  same  case  in 
the  following  language':  "  A  plaintiff  having  been  non- 
suited and  costs  taxed  for  defendant,  the  court  refused 
to  allow  the  plaintiff  to  set  them  off  against  costs  to  be 
taxed  for  him  in  an  ejectment  in  which  he  had  obtained 
a  Verdict,  but  which  defendant  had  obtained  a  rule  nisi 
to  set  aside  and  enter  a  nonsuit.''  With  two  directly 
counter  interpretations  of  the  same  case,  and  with 
Judge  Sedgwick's  citation  of  it  as  sole  authority  for 
his  decision  in  the  present  case,  it  is  well  peter e  fordes 
— ^and  see  the  case  itself,  which  will  be  found  to  be  a 
mere  practice  motion,  and  not  stated  with  absolute  cor- 
rectness by  any  of  the  learned  gentlemen.  Whatever 
else  it  is,  it  is  not  the  slightest  authority  for  the  posi- 
tion taken  by  its  latest  interpreter.    Its  remoteness  and 
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obscurity  is  sufficient  evidence  that  cases  wliicli  support . 
the  view  taken  in  the  order  appealed  from  are  difficult 
to  find. 

II.  But  if  there  were  authority  for  such  a  ruling,  ^ 
Mr.  Knox  is  in  no  position  to  claim  this  relief.  He 
withdrew  the  counter-claim  (the  subject-matter  of  Knox 
V.  Hexter)  at  the  last  moment  of  the  trial  in  Hexter  v. 
Knox.  The  opportunity  of  adjudicating  all  matters  in 
controversy  by  one  verdict  he  voluntarily  repudiated 
nearly  three  years  ago.  This  course  on  his  part  pre- 
cludes him  from  asking  relief  from  the  consequences  of 
his  desire  to  continue  rather  than  end  litigation. 

III.  The  court,  however,  has  undertaken  to  make, 
by  an  order,  what  is  in  effect  a  judgment  in  an  injunc- 
tion suit  upon  a  misconstruction  of  a  private  agreement 
between  the  parties,  viz.,  the  stipulation.  Such  action 
by  a  common  law  court  is  without  jurisdiction.  Fur- 
ther than  this,  the  interpretation  of  the  instrument 
is  erroneous.  The  stipulation  provides  that  no  pro- 
ceedings shall  be  taken  by  Hexter  to  enforce  payment 
of  the  balance  left  in  Knox' s  hands  until  the  expiration 
of  thirty  days  from  the  determination  of  the  appeal  to 
the  general  term;  and  that,  if  Hexter  shall  apx)eal 
therefrom  to  the  court  of  appeals,  proceedings  shall  be 
further  stayed  until  the  decision  of  the  court  of  appeals. 
And  it  also  expressly  provides  that  the  balance  of  the 
judgment  against  Knox  is  to  be  in  lieu  of  all  security 
which  might  be  required  from  Hexter  to  obtain  a  stay 
of  proceedings  in  two  cases :  1st.  On  the  appeal  then 
pending  in  the  general  term.  2nd.  On  any  appeal  by 
Hexter  thereon  to  the  court  of  appeals.  Also,  that  in 
case  the  judgment  against  Hexter  is  reversed  he  shall 
be  at  liberty  to  collect  and  recover  said  balance  from 
Knox  and  his  sureties.  The  judgment  being  reversed, 
Hexter  is  entitled  to  collect  the  balance. 

IV.  The  whole  tenor  of  the  stipulation  shows  the 
balance  left  in  Knox's  hands  was  a  mere  substitute  for 
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the  statutory  undertakings  which,  would  have  been  re- 
quired by  Hexter  on  his  appeal  to  the  general  term,  and 
in  case  of  a  decision  adverse  to  him  in  that  api)eal5  in 
lieu  of  a  similar  undertaking  on  appeal  by  him  to  the 
court  of  appeals.  There  is  not  a  single  expression  or 
word  in  the  stipulation  giving  Knox  any  right  to  retain 
the  money  in  case  of  an  appeal  by  him  ;  such  an  ap- 
peal is  not  even  referred  to  in  the  stipulation,  and  it  is 
not  competent  to  the  court  to  delay  Hextei-'s  proceed- 
ings by  a  forced  construction  not  warranted  by  the 
agreement  of  the  parties.  There  is  now  no  judgment 
against  Hexter,  and  he  is  entitled  to  collect  the  bal- 
ance due  to  him  from  Knox. 

Wm.  McDermoU^  attorney,  and  John  M.  Scribnery 
Jr.y  of  counsel  for  respondent,  among  other  things, 
urged: — I.  Nothing  contained  in  the  stipulation  pre- 
cluded Knox  from  making  the  application  which  he 
made  at  special  term.  There  was  a  distinct  provision 
for  two  appeals  by  Hexter  ;  and  although,  by  its  pre- 
cise t^rms,  it  does  not  appear  to  guard  against  the  con- 
tingency of  a  reversal  of  Knox's  judgment  at  the  gene- 
ral term,  yet,  as  a  wholes  the  stipulation  was  mani- 
festly intended  to  create  an  armistice  until  the  court  of 
appeals  should  decide  whether  Knox  was  entitled  to 
his  quarter's  rent,  after  the  verdict  obtained  by  Hexter 
in  the  other  case,  which,  at  the  general  term  of  this 
court,  and  in  the  court  of  appeals,  was  upheld  as  an  in- 
demnity to  which  Hexter  was  entitled,  for  want  of  jk)s- 
session  of  the  demised  parts  of  the  new  buUdings. 

II.  Even  if  it  should  come  to  the  conclusion  that 
the  stipulation,  in  its  strict  language,  is  not  broad 
enough  to  cover  the  api)eal  by  Knox,  the  court,  for  the 
promotion  of  justice,  should  not  hesitate  to  reform  it, 
or  give  it  such  an  equitable  construction  as  will  prevent 
injustice,  especially  in  a  case  where  no  harm  can  result 
to  the  appellant.    Knox  has  exhibited  confidence  in 
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the  merits  of  liis  suit  by  giving  stipvZdtion  for  judg- 
ment absolute^  if  he  is  dtfeated  on  appeal^  and  he 
ought  not  to  be  denied  the  benefit  of  such  appeal, 
which  would  be  the  effect  of  a  reversal  of  Judge  Sedg- 
wick's order,  in  view  of  the  alleged  (and  substantially 
undisputed)  want  of  responsibility  on  the  part  of  Mr. 
Hexter.  It  was  sufficient  at  special  term,  and  is  suffi- 
cient now,  to  maintain  the  order,  that  the  undisputed 
facts  disclosed  that  Hexter  was  protected  and  secured; 
that  Knox,  on  the  contrary,  was  in  peril.  Justice  and 
equity,  therefore,  required  the  interposition  of  the 
court,  to  the  end  that  neither  party  should  be  allowed 
an  un j  ust  advantage. 

III.  The  court  has  power  to  grant  the  stay  (Ferry 
v.  Roberts,  15  How.  Pr.  65 ;  Durkin  v.  Vanderburgh, 
1  Paige,  622 ;  People  v.  N.  Y.  Com.  Pleas,  13  Wend. 
649  ;  Baker  v.  Hoag,  and  Macy  7).  Stott ;  6  How.  Pr. 
201 ;  Smith  v.  Towden,  1  Band/.  696 ;  Cole  v.  Grant,  2 
Caines,  105 ;  De^^y  n.  Bower,  ^  Johns.  247).  Assignment 
does  not  cut  off  the  right  (Chamberlain  v.  Day,  3  Cov^. 
353  ;  Insurance  Co.  v.  Power,  3  Paige,  365 ;  Graves  v. 
Newsbury,  4  Hill,  669).  Equities  between  the  parties 
are  paramount  to  attorney's  lien  for  costs  (Roberts  %. 
Carter,  2^  How.  44  ;  Mohawk  Banki).  Burrows,  6  Johns. 
Ch.  317  ;  De  Piganiere  t.  Forrey,  2  Robert  670 ;  Nicoll 
7).  Nicoll,  16  Wend.  446 ;  Brooks  v.  Hanford,  16  Abb. 
Pr.  342). 

By  the  Court. — Speib,  J. — ^The  defendant  Hexter 
appeals  from  an  order  staying  his  proceedings  to  collect 
by  execution  the  unpaid  balance  of  a  judgment  recov- 
ered by  him  against  Mr.  Knox,  which  was  left  unpaid 
under  a  stipulation  between  the  parties. 

Hexter  first  obtained  a  judgment  for  damages  for 
being  kept  out  of  possession  of  certain  leased  premises. 
Knox  shortly  after  procured  his  judgment  against 
Hexter  for  rent  of  the  premises,  part  of  which  he  had 


604  KNOX  0.  HEXTER. 


Opinion  of  the  Court,  by  Speib,  J. 


not  put  into  the  i)ossession  of  Hexter.  This  latter 
judgment  has  been  reversed  by  the  general  term,  on  the 
ground  that  Hexter  is  liable  only  for  the  use  of  that 
part  of  the  premises  actually  occupied  by  him,  but  is 
liable  for  the  part  so  occupied.  Knox  has  appealed  to 
the  court  of  appeals,  and  given  a  stipulation  for  judg- 
ment absolute  if  he  be  defeated  on  appeal,  claiming  to 
be  entitled  under  the  lease  to  a  quarter's  rent.  Should 
Hexter  be  allowed  to  collect  from  Knox  the  balance  of 
his  judgment  under  the  decision  of  the  trial  term,  he 
woald  still  owe  Knox  for  use  of  the  premises  actually 
occupied  by  him,  even  though  Knox  should  not  be  en- 
titled to  recover  the  full  quarter's  rent.  Knox  ought 
not  to  be  denied  the  benefit  of  such  appeal  which  would 
result  from  the  order  made  at  si)ecial  term,  and  espe- 
cially so  in  view  of  the  alleged  want  of  responsibility 
on  the  part  of  Mr.  Hexter.  It  is  therefore  sufficient  to 
sustain  the  order  by  the  facts  disclosed  that  Hexter 
was  protected  and  secured,  while  Knox,  on  the  con- 
trary, was  in  peril  and  exposed  to  loss,  and  that  the 
effect  of  the  order  under  the  stipulation  will  finally 
adjust  the  rights  of  the  parties  between  themselves. 

It  is  claimed  by  counsel  that  the  court  had  not  the 
power  to  make  the  order.  The  rule  as  laid  down  in 
Chitty's  General  Practice,  vol.  1,  page  666,  is  that  the 
superior  courts  favor  the  equitable  mode  of  adjusting 
accounts  between  the  same  parties  at  common  law,  if 
there  be  cross-actions,  or  suits,  and  allow  one  judg- 
ment to  be  set  off  against  the  other,  and  sometimes 
eT^en  stay  executions  in  an  action  till  judgment  has 
been  obtained  by  the  defendant  by  a  cross-action  so  as 
to  enable  the  latter  afterwards  to  obtain  an  off-set 
(Masterman  v.  Malin,  7  Bing.  435).  It  is  claimed  that 
this  authority  cited  by  the  elementary  writer  does  not 
sustain  the  rule.  It  is  true  the  case  shows  the  rule 
obtained  to  support  the  motion  for  the  set-off  was  dis- 
charged by  the  court ;  but  not  until  the  court  had  de- 
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termined  to  make  the  rule  absolute  by  granting  it,  and 
so  communicated  its  decision  to  counsel,  whereupon 
the  counsel  furnished  an  afSidavit  proving  that  the 
judgment  in  the  suit  sought  to  be  stayed  had  actually 
been  levied  under  a  ca.  sa.  The  reporter  was  conse- 
quently authorized  to  announce  the  rule  as  stated  by 
Mr.  Philips.  On  these  priiiciples  relief  has  been 
granted  in  all  the  courts  (Terry  v.  Roberts,  15  ITow.  Pr. 
65).  It  is  the  equitable  control  which  they  are  author- 
ized to  exercise  over  the  parties  and  proceedings  in 
causes  before  such  courts  to  promote  equity  and  pre- 
vent injustice.  The  late  chancellor  of  this  State  has 
said  this  power  of  a  court  of  chancery  to  set  off  on 
motion,  is  the  same  as  that  of  a  court  of  common  law, 
but  that  the  jurisdiction  of  the  court  of  chancerj'  is 
more  extensive  than  that  of  the  common  law  court 
(Duncan  v.  Vandenburg,  1  Paiges  622).  If  no  possi- 
ble injury  results  to  the  parties  by  a  stay  of  proceed- 
ings, it  seems  difficult  to  perceive  why  a  stay  of  execu- 
tion on  a  judgment  for  a  brief  period  should  not  be 
granted,  until  a  judgment  has  been  obtained  by  the 
defendant,  in  a  cross-action  to  enable  him  to  make  an 
oflf-set. 

The  subject  matters  of  the  two  actions  are  such  as 
justly  call  for  a  settlement,  without  further  trial  of 
issues  of  facts. 

If,  therefore,  the  order  of  the  court  below  staying 
the  proceedings  on  execution  until  the  decision  of  the 
question  of  law  involved  will  finally  adjust  the  rights 
of  the  parties  without  gaining  advantage  or  suffering 
harm  from  the  fact  that  one  judgment  is  prior  in  point 
of  time  to  the  other,  the  order  should  not  be  set  aside. 

The  order  appealed  from  must  be  affirmed  with 
costs. 


*Freedman,  J.,  concurred. 
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LOUIS  HEIDENHEnfER,  Plahttiff  aitd  Appel- 
lant, V.  DAVID  MAYER,  Defeitoant  and  Kk- 

8P0NDENT. 

I.    U8UBT, 

1.  COMMISSIONS  AND  CHARGES  FOR  EXPENSES. 
(a)  Device  to  cover  usury,  when. 

1.  Charges  of  tpeeyic  mms  or  certain  percentages  for  proapeetise 
eommiseians  and  losses  or  expenses  on  and  for  the  aniidp^Uei 
borrowing  J  by  the  creditor,  of  tlie  sum  forborne  daring  the 
period  of  forbearance,  the  debtor  agreeing  to  pay  such  charges 
at  all  events,  whether  the  commissions  be  earned  or  not.,  or 
whether  the  losses  and  expenses  occur  or  not,  constitutes 
usury, 

(a)  ExAACFLE.     A  creditor,  upon  giving  time  for  payment 
of  a  present  indebtedness  to  be  paid  in  four  installments^ 
one  at  the  end  of  twelve  months,  one  at  the  end  of 
eighteen  months,  one  at  the  end  of  twenty-four  months 
and  one  at  the  end  of  thirty  months,  took  notes  of  the 
debtor,  having  those  periods  to  nin  respectively,  and  in 
each  note  included  the  legal  interest  for  the  period  the 
note  had  to  run,  and  two  and  a  half  2>er  cent,  commission 
for  each  six  months,  and  one  and  a  half  per  cent,  for  each 
three  months  the  note  had  to  run,  the  |)crcentages  being 
calculated  on  the  portion  of  the  principal  indebtedness 
for  which  the  note  was  given ;  the  two  and  a  half  per 
cent,  was  charged  for  commissions  for  the  anticipated 
borrowing  each  three  months  during  the  running  of  the 
notes  respectively  of  the  amount  of  the  principal  indebt- 
edness secured  thereby  for  the  use  of  the  creditor,  and 
the  one  and  a  half  per  cent,  for  anticipated  losses, 
charges,  and  expenses  in  so  borrowing.    There  was  no 
evidence  that  the  creditor  had  been  obliged  to  borrow 
by  reason  of  this  extension  of  time,  or  had  in  fact  bor- 
rowed, or  had  been  put  to  any  loss,  chaiges  or  ezpcnfles 
in  and  about  borrowing. 

Held 
a  device  or  cover  for  usury. 

2.  GOVERNING  LAW. 

(a)  The  notes  being  dated  and  payable  at  the  city  of  New  York, 
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and  having  been  delivered  to  the  payee  in  the  State  of  New 
York,  by  being  mailed  by  the  maker  at  the  city  of  New  York' 
to  the  payee  by  his  direction, 

Held 
^le  contract  totu  not  only  made^  Jmtto'be  performed  in  the  State  t^f 
New  York,  and  the  usury  law  of  that  State  governs. 
8.  GUARANTY. 
(a)  Effect  on,  of  ttbtjry  ik  that  which  is  euAiiAKTEED. 
1.  If  the  notes  or  other  obligations,  the  payment  whereof  is 
guaranteed,  are  void  for  usury,  then  if  the  guaranty  has  no 
other  or  different  consideration  than  such  notes  or  obliga- 
tions, it  necessarily  faUs  with  the  notes  or  obligations. 

Before  Speir  and  Freedman,  JJ. 

Decided  June  25,  1877. 

The  action  is  brought  upon  the  defendant's  guar- 
anty of  four  notes  of  Joseph  Bemhard,  two  of  which 
had  been  paid.  The  defense  is  usury.  The  four  notes 
are  all  dated  March  11,  1873,  at  the  city  of  New  York, 
and  are  payable  there.  The  guaranty  was  delivered 
simultaneously  with  the  notes  by  Bernhard,  to  the 
plaintiff,  by  mailing  the  same  to  him  in  a  letter  at  the 
city  of  New  York,  by  his  direction. 

The  action  was  tried  before  the  court  without  a 
jury  by  consent  of  parties,  and  judgment  was  ordered 
for  the  defendant  against  the  plaintiff,  with  costs. 

H.  W.  Tovmsendy  attorney,  and  A.  JR.  Dyett^  of 
counsel,  for  respondent,  urged : — \,  The  four  promis- 
sory notes,  being  not  only  datedy  but  payable  at  the- 
city  of  New  York,  were  New  York  contracts,  and  their 
validity  is  to  be  determined  by  the  laws  of  this  Skate- 
(Lee  V.  Silleck,  33  N.  T.  615  ;  Jewell  v.  Wright,  30  m 
T.  259 ;  Hildreth  7).  Sheppard,  65  Barl).  265 ;  Jack  v.. 
Nichols,  5  N.  Y,  178 ;  Cope  %.  Wheeler,  41  N.  Y.  per 
Woodruff,  J.,  at  foot  of  p^ge  311 ;  Coook  %.  Litch- 
field, 9  N.  Y.  280 ;  Newman  v.  Kerson,  10  Wis.  38» ;: 
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Consequa  v.  Panning,  3  Johns.  Ch.  587,  610  ;  17  Johns, 
511,  520,  521 ;  Story  on  C<ynfi.  qf  Laws,  7th  Ed.  g§ 
279,  280).  If  there  be  any  ca*ses  apparently  in  conflict 
with  these  cases  they  will  be  found  on  examination 
not  to  be  so ;  but  if  otherwise  they  must  all  yield  to 
the  superior  authority  of  the  above  cases  of  Lee  t. 
Silleck  and  Jewell  v.  Wright. 

II.  The  four  notes  were  not  only  payable  at  the 
city  of  New  Yorii,  but  those  notes  and  the  guaranty 
having  been  sent  to  the  plaintiff  by  Bernhard,  by  mail, 
at  and  from  the  city  of  New  York,  by  the  plaintiff  \^ 
direction,  were  delivered  in  this  State  (Barry  v.  Eq. 
Ins.  Co.,  59  N.  Y.  587  ;  at  pages  589  and  594).  They 
were  contracts,  therefore,  not  only  to  be  performtd 
in  this  State,  but  were  executed  and  delivered' 
there. 

III.  But  if  the  notes  and  guaranty  were  otherwise 
valid,  the  plaintiff  knew  the  usury  laws  of  this  State, 
and  that  the  notes  and  guaranty  were  for  that  reason 
void,  and  the  plaintiff  is  not  protected  by  that  comity 
which  otherwise  would  aid  him  to  enforce  them  in  this 
State  (MUler  v.  Tiffany,  1  WaM.  298 ;  Merchants'  Bank 
V,  Spaulding,  5  Seld.  53;  in  which  the  notes  were 
both  payable  in  New  Jersey,  at  foot  of  page  62). 

IV.  The  defendant  had  the  right  to  set  up  usury  in 
the  four  notes  (Paschall  v.  L' Amoureux,  37  Barb.  189  ; 
Price  V,  Lyons  Bank,  33  iV".  Y.  55 ;  Rosa  v,  Butter- 
tteld,  Id.  655).  The  guaranty  had  no  independent 
consideration  from,  and  was  delivered  simultaneously 
with  the  notes,  and  when  they  fell,  the  guaranty  fell 
with  them  {Same  cases). 

V.  The  position  that  the  '* commissions"  and 
'*  charges"  which  went  to  make  up  the  notes  were  for 
services  or  expenses,  within  the  cases  allowing  such 
items,  is  hardly  tenable.  Indeed,  the  finding  of 
the  judge  that  they  were  fictitious,  and  mere  pretexts 
for  usury,  is  conclusive  ;*  and  it  was  fully  sustained  by 
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.  the  evidence.  The  intent  which  is  essential,  is  not  an 
intent  to  violate  the  statute,  but  an  intent  to  take  more 
than  seven  per  cent.,  and  is  to  be  deduced  from  the 
facts  (Fiedler  e.  Darwin,  60  iT.  F.  437  ;  Hall  v.  Earnest, 
36  Barb.  326).  If,  however,  it  be  thought  necessary 
to  refer  to  the  eases  where  such  items  have  been  al- 
lowed, it  will .  be  seen  that  they  differ  toto  ccelo  from 
the  present.  Some  of  these  cases  are  Elwell  v.  Cham- 
berlain, 31  N.  Y.  611 ;  Smith  v.  Morris,  27  Id.  138 ; 
Trotter  v.  Curtis,  19  Johns.  160 ;  Seymour  v.  Marvin,  11 
Barb.  80.  See  also  the  following  cases :  Dry  Dock 
B'k  V.  Am.  Life  Ins.  Co.,  3  Oomst.  344  ;  Clark  v.  Shee- 
han,  47  N.  Y.  194, 197  ;  Haiger  v.  McCuUogh,  2  Denio, 
121 ;  Steel  ©.  Whipple,  21  Wend.  105 ;  Cleveland  v. 
Loder,  7  Paige^  657  ;  Brown  r>.  Vredenbergh,  43  N.  Y. 
196 ;.  Bank  of  Salina  v.  Alvord,  31  Id.  473 ;  Tyler  ori 
Usury^  (1873),  329-338.  In  all  the  cases  where  such 
charges  have  been  allowed,  they  were  for  service  aetu- 
ally  rend^ered  in  good  faith.  In  Williams  v.  Hand,  7 
Paige^  682,  a  charge  for  anticipated  trouble  and  ex- 
pense ^  was  condemned  as  usurious,  and  the  case  is 
exceedingly  like  the  present. 


Sigismund  Kavfman^  attorney,  and  Lewis  Sanders^ 
of  counsel  for  appellant,  among  other  things  urged : — 
I.  The  original  contract  between  Kapp,  Bernhard  & 
Einstein  was  made  in  Germany^  for  money  to  be 
advanced  in  Oermany ;  the  money  was  advanced  in 
Oermany^  and  in  March,  1873,  the  debt  waa  held  in 
Germany  by  third  parties,  there  to  be  repaid. 

II.  The  release  of  Bernhard  from  his  liability  to 
pay  the  other  two-thirds  of  the  debt  due  Heidenheimer, 
is  ample  consideration  for  the  guaranty  in  suit  (Wood- 
cock V.  Bennett,  1  Cow.  733;  Waydell  t?.  Lauer,  3 
DeniOj  417 ;  Livingston  v.  Radcliflf,  6  Barb.  206). 

III.  The  release  of  Kapp  and  Einstein  from  their 
liability  to  pay  the  one-third  guaranteed  by  the  def  en- 
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dant  Mayer,  is  a  valuable  consideration  which  will 
aupport  the  guaranty. 

IV.  The  guaranty,  being  given  at  the  same  time  as 
the  notes,  is  valid  and  binding,  if  the  consideration  of 
the  notes  was  legal  (Bickford  v.  Gibbs,  62  Mass.  156-6 ; 
McLaren  v.  Watson's  Exrs.,  26  Wend.  436 ;  Emmott  v. 
Kearns,  6  Bing.  iT.  C.  669 ;  Leonard  v,  Vredenberg,  8 
Johns.  29).  2.  The  guaranty  is  binding,  if  it  have  an 
independent  valuable  consideration  to  support  it,  as  it 
is  an  independent  contract  (Baily  v.  Freeman,  11  Johns. 
[m.  p.]  221;  Veazie  v.  Willis,  6  Gray  [ifdss.]  93; 
Leonard  v.  Vredenberg,  Bickford  v.  Gibbs,  cited 
supra),  3.  The  guaranty  expresses  a  consideration 
and  its  receipt.  Defendant  estopped  from  denying  the 
receipt  after  plainti£f  accepted  and  acted  upon  it,  with- 
out showing  plaintiff  knew  the  money  had  not  been 
paid  (Continental  N.  Bank  v.  Ntl.  Bank  Com.,  50  If. 
Y.  580 ;  Watson's  Exrs.  v.  McLaren,  19  Wen^.  563, 
and  cases  cited ;  Duchess  Kingston's  Case,  2  Smith  L. 
a  [End.  ed.]  873). 

V.  The  defense  of  usury  fails,  because  the  money 
was  advanced  in  Germany — on  a  contract  made  in 
Germany,  on  a  promise  to  repay  in  Germany — and  in 
Germany  there  is  no  usury  law  or  forfeiture  of  con- 
tract. The  notes  and  guaranty  were  delivered  in 
Germany  on  a  contract  accepted  there,  and  the  guar- 
anty expressly  states :  "I  herewith  guarantee  to  Mr. 
Louis  Heidenheimer,  rw  Frankfort-on-Maik,  Ger- 
many, ihe  punctual  payment  of  the  following  notes." 
The  usury  laws  of  New  York  do  not  govern  the 
contract  in  suit,  and  cannot  avoid  a  contract  valid 
by  the  laws  of  Germany,  and  not  against  the  public 
policy  of  the  lex  fori.  The  notes  were  negotiated  in 
Germany,  though  payable  with  current  rate  of  exchange 
in  New  York,  and  come  within  the  rule  laid  down  in 
Tilden  v.  Blair  (21  WaJJ.  U.  S.  247),  where  a  draft 
was  accepted  and  made  payable  in  New  York,  but  first 
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negotiated  in  Chicago,  111. — ^held:  "It  is  plain,  there- 
fore, that  the  contract  is  an  Illinois  contract,  and  the 
rights  and  liabilities  of  the  parties  must  be  determined 
according  to  the  law  of  that  State  ^^  (Held  in  Miller  v. 
Tiffany,  1  Wall.  310).  *'  If  the  rate  of  interest  be 
higher  at  the  place  of  the  contract  than  at  the  place  of 
performance,  the  parties  may  lawfully  contract  in  that 
case,  also, /or  the  higher  rate.^^  This  principle  is  con- 
sidered and  affirmed  in  Chapman  v,  Robertson  (6 
Paige,  634,  citing  Depau  v.  Humphreys,  20  Mart  1. 
See  Bank  of  State  of  Georgia  v.  Lewin,  45  Barb.  342). 
VI.  The  letter  of  Heidenheimer,  offered  by  defendant, 
claims  that  the  expenses  and  the  7  per  cent,  cover  all 
the  additions  to  the  principal,. except  a  small  commis- 
sion for  services — services  rendered  in  keeping  up  or 
carrying  the  loans  originally  obtained  for  the  firm  of 
Kapp,  Bernhard  &  Einstein.  Mr.  Heidenheimer  claims 
to  have  done  this ;  no  one  with  any  knowledge  on  the 
subject  was  called  to  contradict  it ;  it  was  defendant's 
evidence,  and  Hiedenheimer  is  unimpeached.  Ontcs 
probandi  is  on  defendant  to  show  that  charges, 
and  commissions  and  expenses  for  raising  or  carrying 
loans  in  Germany,  are  exorbitant  or  unusual,  or  a  mere 
cover,  to  constitute  usury  (Trotter  ».  Curtis,  19  Johns. 
160,  where  commissions  of  2^  per  cent,  were  charged 
on  drafts  for  advances ;  Elwell  v.  Chamberlain,  31  If. 
r.,  610;  Seymour  v.  Marvin,  11  Barb.  87;  The  Dry 
Dock  Bank  v.  Am.  life  Ins.  Co.,  3  iT.  T.  355 ;  Smith 
V.  Marvin,  27  Id.  137 ;   Tgler  on  Usury,  3d  ed.  128). 

By  the  Court.— Speib,  J.— It  appears  from  the 
evidence  in  the  case,  that  the  firm  of  Kapp,  Bernhard 
and  Einstein,  owed  the  plaintiff  $12,387.90,  for  money 
advanced  by  him  in  Frankfort-on-Main  in  Germany, 
by  his  drafts  on  them  payable  in  the  city  of  New 
York,  but  they  did  not  pay  the  drafts.    This  sum  of 
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$12,387.90,  included  interest  and  commissLons  for  ad- 
vances. The  plaintiff's  right  to  these  commissions  is 
not  in  dispute.  Subsequently,  when  the  four  notes 
were  given,  the  indebtedness  of  the  firm  was  divided 
into  three  equal  parts  of  $4,129.30  each,  and  each  mem- 
ber assumed  one  of  said  parts,  as  his  share. 

The  plaintiff  agreed  with  Bernhard  to  give  time  for 
payment  by  him  of'  his  said  share,  amounting  to 
$4,129.30,  as  follows ;  on  $1,129.30,  part  thereof,  for  12 
months  from  March  11,  1873,  on  $1,000  thereof,  for  18 
months  from  March  18,  1873,  $1,000  thereof,  for  24 
months  from  March  11,  18T3;  and  on  $1,000,  balance 
thereof,  for  30  months  from  March  11,  1873,  upon  his 
giving  his  four  several  promissory  notes:  one  at  12 
months  from  March  11, 1873,  for  $1,321.77,  gold  ;  one  at 
18  months  from  March  18, 1873,  for  $1,255.00,  gold  ;  one 
at  24  months  from  March  11,  1873,  for  $1,340.00,  gold  ; 
one  at  30  months  from  March  11,  1873,  for  $1,425.00, 
gold.     Such  notes  to  be  guaranteed  by  defendant. 

The  notes  and  guaranty  were  given. 

The  amount  of  these  notes  was  arrived  at  by  the 
following  statement: 

Total  amount  of  indebtedness  of  Kapp,  Bernhard  & 
Einstein,  divided  into  three  parts,  9831.40 )   ^  ^049  05 

each  one-third  Hy      -       -      -       ) 

il.  at  42  cts.  gold,  -        -         $4,129.30  being 

amount    due  by  each  individual  party,  March  18th, 
1873,  in  gold. 

DIVIDED  INTO  FOTTR  PAYMENTS. 

$1,129.30,  at  12  mos.  from  March  11th,  1873. 
79.05  interest  at  7  per  cent. 

56.46  commission  each  6  months  2h  i)er  cent,  mak- 
ing 6  'per  cent. 
56.46  charges  iM  per  cent,  each  3  mos.,  6  per  cent. 

$1,321.27  in  gold,  first  payment. 


"Ill   I         ■«»»i^aa«fc. 


'■    ^^ 
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$l,OOO.OO.at  18  mo8.  from  date  of  maturity,  March  18th, 

1873. 
105.00  Int  at  7  per  cent.,  for  18  months. 
75.00  2h  x>er  cent,  commission  in  each  6  mos.  7m  fi 
76.00  charges  IM  per  cent,  each  8  mos.  7h  per  cent. 


$1,266.00  in  gold. 

$1,000.00  at  24  mos.  from  March  11th,  1873.  ' 
140.00  Int.  at  7  per  6ent.  for  24  months. 
100.00  2h  per  cent,  commission  for  each  6  mos.  10  j< 
100.00  charges  iH  each  3  mos.,  10  per  cent. 


$1,340.00  in  gold. 

$1,000.00  at  30  months  from  March  11th,  1873. 
176.00  Int.  at  7  per  cent,  for  30  monthis. 
126.00  2a  per  cent,  commission  each  6  mos.  1^  fi 
126.00  IM  per  cent,  charges  each  3  mos.  12h  ^ 


$1,426.00  in  gold. 

The  2h  per  cent,  mentioned  in  the  statement  was 
called  and  in  tended,  by  the  plaintiff  as  commissions, 
and  the  1m.  per  cent,  therein  mentioned  was  called  and 
intended  by  him  as  contingent  expenses  to  be  incurred 
fur  raising  and  borrowing  money  for  the  plaintiff's  use 
during  the  said  period.   ^ 

An  agreement  is  not  necessarily  usurious  which  pro- 
vides a  commission  on  advances  made  by  a  factor,  or 
where  money  has  been  advanced  by  factors  to  pay 
drafts,  and  the  commissions  have  been  earned.  Nor  is 
it  per  se  usurious  for  an  agent  or  factor  to  agree  for  a 
reasonable  commission  to  be  paid  by  the  principal  for 
accepting  and  paying  bills  with  funds  furnished  by 
the  latter.  The  rule  extracted  from  the  English  cases 
clearly  defines  the  distinction  which  exists  in  these 
cases.  It  is,  wherever  the  lender  stipulates  even  for  the 
chance  of  an  advantage  beyond  the  legal  interest,  the 
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contract  is  usurious,  if  he  is  entitled  by  the  coatxact  to 
have  the  money  lent,  with  the  interest  thereon,  repaid 
to  him  at  all  events  (Barnard  v.  Young,  17  Yesey^  44 ; 
Chippendale  t).  Thurston,  1  Car.  &  Payne^  101).  In 
cases  of  this  kind  it  becomes  a  question  of  intent  which 
is  essential  to  constitute  the  offense  of  usury.  Bat  the 
intent  must  be  deduced  from  and  determined  by  the 
facts.  Knowingly  and  intentionally  taking  or  reserving 
a  greater  interest  or  compensation  for  a  loan  than  that 
allowed  by  law  is  per  se  usurious.  The  intent  is  man- 
ifest in  this  case.  The  transaction  was  a  mere  pretense 
or  cover  to  take  more  than  seven  per  cent,  for  the 
use  of  the  money  during  the  term  of  the  loan,  and  so 
the  court  below  has  found.     The  plaintiff  writes : 

''I  have  to  say.  Gents,  that  the  proposition  whick 
you  make,  and  according  to  which  it  would  take  three 
years  until  I  would  be  paid  off  by  you,  is  not  quite 
reasonable.     You  know  not  and  cannot  judge  about 
the  trouble  it  gives  me,  to  raise  and  provide  the  large 
amount  advanced  to  you.     If  I  would  have  been  pre- 
pared for  it,  or  if  I  had  made  arrangements  before  with 
you  accordingly,  it  would  be  different ;  but  instead  of 
that,  and  as  I  have  no  cash  to  my  disposition,  but  have 
to  borrow  the  money  from  three  to  three  months,  or 
raise  the  amount  by  drafts  on  my  friends  and  relations 
living  out  of  the  city,  it  is  great  trouble  to  me  ;  three 
months  is  the  longest  time  allowed  in  this  country  for 
such  transactions,  and  then  it  can  only  be  done  with 
more  or  less  expenses,  such  as  loss  on  exchange,  bro- 
kerage, commission,  stamps,  etc.    Regarding  the  inter- 
ests offered  by  you,  I  will  not  accept  the  same,  and 
I  have  charged  you  only,  as  you  will  se^  by  my  account, 
the  regular  interest  of  seven  per  cent.    But  as  the 
transaction  as  it  now  stands  gives  me  considerable  more 
work  and  trouble  as  if  I  would  transact  for  you  in  a 
regular  business  way,  I  have  to  charge  you  the  same 
commission  as  if  this  would  be  the  case,  and  which  is 
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two  and  a  half  per  cent,  for  each  six  month,  or  for 
twelve  months  twice  two  and  a  half  per  cent.,  or  five 
per  cent.,  and  so  on.  (The  time  for  closing  up  your 
transactions  before  took  always  about  six  months,  and 
I  charge  you  two  and  a  half  per  cent,  for  it.) 

"Besides  this,  however,  I  have  to  charge  you  for  each 
three  months  one-quarter  per  cent,  to  raise  and  cover 
the  amounts  by  borrowing  and  as  described  above,  and 
which  scarcely  covers  my  loss  and  disbursements,  and 
for  which  you  have  also  to  come  up.  You  can  surely 
also  not  object  against  this,  or  I  would  be  compelled  to 
sell  some  of  my  American  securities,  and  where  I  would 
lose  none,  and  under  the  present  horrid  state  of  money 
matters  and  difficulties  on  all  European  exchanges, 
perhaps  ten  to  twenty  i)er  cent.,  and  which  I  would 
then  have  to  charge  to  you.  Since  I  wrote  you  last  on 
this  subject,  it  has  changed  yet  considerably  to  the 
worse  in  this  direction.  By  my  actions  you  see  that  I 
do  all  in  my  power,  and  with  so  much  trouble  to  assist 
you,  and  at  the  same  time  to  save  you  from  losses  so 
much  as  possible,  but  above  that  I  cannot  go.  Conse- 
quently the  charges  are  seven  per  cent,  for  interests ; 
five  per  cent,  for  commissions,  and  five  per  cent,  for 
losses  and  disbursements,  which  makes  altogether  sev- 
enteen per  cent." 

There  was  no  evidence  that  the  plaintiff  had  been 
obliged  to  borrow  by  reason  of  the  extension  of  time, 
or  had  in  fact  bon'owed,  or  had  been  put  to  any  loss, 
charge  or  expense  over  and  above  borrowing. 

The  debtor  agrees  that  commissions  might  possibly 
be  earned,  and  were  proper,  although  they  had  never 
been  earned,  and  by  the  terms  of  his  obligation  agrees 
to  pay  them  at  all  events,  whether  earned  or  not, 
and  the  stipulated  percentage  for  prospective  losses 
and  disbursements  which  may  be  met  in  the  future, 
whether  they  actually  occur  or  not.  It  is  evident  that 
the  plaintiff  intended  to  stipulate  for  this  chance  of  a 
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greater  profit  than  seven  per  cent,  for  the  use  of  his 
money,  as  it  is  made  a  pait  of  the  written  agreement 
showing  the  tenns  upon  which  the  use  of  the  money 
was  made,  and  it  does  not  appear  there  was  any  mis- 
take or  misunderstanding  in  making  the  agreement. 
If  agreements  of  this  character  are  carried  out  and 
tolerated  by  the  courts  the  most  oppressive  exactions 
of  usury  would  become  legalized,  because  the  necessi- 
tous and  indigent  debtor  had  agreed  to  the  extortion. 
The  appellant's  counsel  contends  that  the  original 
contract  was  made  in  Germany  for  money  to  be  ad- 
vanced in  Germany.  It  cannot  be  denied  that  a  con- 
tract is  to  be  governed  by  the  laws  of  the  place  where 
it  is  made,  if  it  is  not  to  be  performed  according  to  the 
terms  of  the  contract  elsewhere  {Story  on  Cor^ixA  of 
Laws^  §  282).  The  four  notes  are  dated  and  payable 
at  the  City  of  New  York,  and  they  were  delivered  in 
this  State,  as  they  were  mailed  in  this  city  by  Bernhard 
to  the  plaintiff,  and  by  his  directions.  I  am  unable  to 
appreciate  the  view  taken  by  counsel  between  the  notes 
and  the  guaranty  as  separate  existing  contracts.  If 
these  notes  are  intrinsically  usurious,  and  therefore  in 
violation  of  the  statute,  the  guaranty  is  equally  so. 
It  had  no  different  or  other  consideration  than  the 
notes.  They  were  delivered  at  the  same  time  and  iden- 
tical in  their  consideration,  and  the  contracts  are  not 
independent  (Rosa  n.  Butterfield,  33  N.  T.  666). 

An  examination  of  the  requests  by  plaintiff  for  ad- 
ditional findings  of  fact  shows  that  they  were  properly 
refused;  and  the  exceptions  to  the  facts  found,  and 
conclusions  of  law,  were  properly  overruled. 

The  judgment  appealed  from  must  be  affirmed,  with 
costs. 

Fbeedman,  J.,  concurred. 
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JOSEPH  ENEAS,  Plaintiff  and  Bbspondent,  t). 
HEEMAN  P.  HOOPS,  Defendant  and  Appel- 
lant. 

L   GUARANTY, 

1.  GUARANTOR,  CHARGING. 

(a)  Demand  of  payment  from  principal,  and  notice  to  guarantor 
7u>t  necessary  token  the  guaranty  is  absolute:  e.  ^.,  when  the 
guaranty  is  as  follows : 

'^For  and  in  consideration  of  the  sum  of  one  dollar,  I  here- 
by guarantee  the  payment  of  invoice  of  cargo  covered  by 
within  contract.'' 

2.  GUARANTOR,  DISCHARGING. 

(a)  Alteration  of  contract  ouarantsed. 

1.  An  alteration  or  variation,  materially  affecting  the  contract 
guaranteed,  will  discharge  the  guararUor. 

(a)  Advantage  to  guarantor.    This  although  the  varia- 
tion may  be  to  his  advantage. 

2.  Example  of  aUeration  discharging  gvarantor, — The  guaranty 
was  of  the  payment  of  the  purchase-price  of  a  cargo  of  nuts 
agreed  to  be  sold  and  delivered.  A  subsequent  agreement, 
made  without  the  consent  of  the  guarantor,  that  the  vendee 
need  not  take  the  deck-load  (if  under  the  term  cargo,  used  in 
the  guaranteed  contract,  the  vendee  was  bound  to  take  the 
deck-load),  will  discharge  the  guarantor. 

n.  CUSTOM. 

1.  Words  and  phrases  in  a  contract,  custom  admissible  to  show  the 
sense  in  which  they  were  used,  when, 
(a)  Trade  Words.     Tlie  sense  which  words  have  acquired  in 
the  trade  with  regard  to  which  they  are  used,  may  be  shown 
by  usage. 

1.  Ambiguity^  art,  science,  Ac,    It  is  not  necessary  that  the 
word  or  phrase  should  be  at  all  ambiguous  on  its  face, 
or  relate  to  an  art  or  science. 
HI.   CARGO,— DECK-LOAD,^FRUIT, 

1.  The  term  cargo  may  "be  shown  by  the  usage  of  the  fruit  trade  to  ex- 
clude the  deck-load,  when  it  is  used  in  reference  to  that  trade. 
IV.  EVIDENCE, 
1.  Estimation,  when  iNADMisBmLB. 
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(a)  An  estimate  made  on  a  part  of  a  whole  does  not  necessarily 
furnish  a  basis  for  a  calculation  as  to  whole,  based  on  such  es- 
timate. 

1.  Therefore^  an  offer  to  prove  by  a  witness  (an  expert),  tluit 
he  had  estimated  the  number  of  culls  in  a  part  of  a  cargo, 
and  that  he  could  estimate  such  percentage  with  accuracy, 
with  the  view  of  showing  the  percentage  of  culls  in  the 
whole  cargo,  toa$  properly  excluded. 

Before  Sedgwick  and  Speib,  J  J. 

Decided  June  25,  1877. 

Appeal  from  a  judgment  far  $7,500  rendered  on  a 
verdict  for  the  plaintiff,  and  also  from  an  order  deny- 
ing a  new  trial. 

The  plaintiff  and  Joseph  Heron,  on  May  11, 1875, 
in  New  York  made  this  agreement :  "I  have  this  day 
bought  of  Joseph  Eneas,  the  cargo  of  cocoanats  on 
board  the  schooner  *  Wm.  R.  Knighton,'  now  here,  for 
forty  dollars  i)er  thousand,  as  they  run,  throwing  out 
cracks  and  rots  only.  The  cargo  to  be  of  prime,  mer- 
chantable quality,  culls  not  to  exceed  ten  per  cent- 
Ten  working  days  to  discharge.  I  am  to  furnish  one 
man  to  count  and  .select  with  his  man,  and  to  sign  re- 
ceipts for  them  as  they  are  delivered.  He  to  i)ay  the 
man  for  his  time.  Cargo  bought  on  four  months  time, 
to  be  paid  for  by  my  note,  for  one-half  of  whole 
amount,  at  four  months,  indorsed  by  Hoops ;  the  bal- 
ance to  be  paid  for  on  or  before  the  expiration  of  four 
months.  Interest  at  the  rate  of  seven  per  cent,  per 
annum  to  be  allowed  for  the  unexpired  term, 

(Signed)  Joseph  Heron. 

Joseph  Eneas." 

The  following  guaranty  was  executed  and  indorsed  by 
the  defendant  on  the  foregoing  agreement :  "  For,  and  in 
consideration  of  the  sum  of  one  dollar,  I  hereby  guar- 
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antee  the  payment  of  invoice  of  cargo  covered   by 
within  contract. 

(Signed)  H.  P,  Hoops." 

Tovmsend  &  MahaUj  attorneys  for  defendant ;  ^. 
J5.  Tovmsendj  of  connsel. 

Wm.  W.  Ooodrichj  attorney  and  counsel,  for  plain- 
tiff. 

By  the  Coukt. — Speib,  J. — ^The  action  is  brought 
upon  the  guarantee  executed  by  the  defendant  after 
the  expiration  of  the  term  of  credit  provided  for  by 
the  agreement.  It  is  in  evidence  that  after  the  above 
credit  had  expired  the  plaintiff  commenced  an  action, 
and  recovered  a  judgment  against  Heron  for  the  same 
amount  as  was  recovered  in  this  action,  and  notice  of 
I>endency  of  that  action  was  given  to  the  defendarft 
herein,  who  was  a  witness  at  the  trial.  The  guaranty 
in  the  case  is  absolute,  and  did  not  require  any  pre- 
liminary demand  of  payment  upon  the  principal 
debtor,  and  notice  of  non-payment.  Nor  does  it  api)ear 
that  the  omission  of  such  demand  and  notice  has  been 
the  occasion  of  any  injury  to  the  defendant.  The  de- 
fendant made  no  stipulation  for  notice  to  him  as  guar- 
antor in  any  event.  The  points  made  in  these  respects 
by  defendant' s  counsel  may  therefore  be  disregarded. 

The  terms  of  the  contract  of  guaranty  must  be 
strictly  complied  with,  or  the  guarantor  will  not  be 
bound,  and  any  subsequent  alteration  at  all  materially 
affecting  the  principal  contract  made  without  his  con- 
sent discharges  him. 

The  cases  go  to  the  extent  of  holding  that  although 
such  variation  may  be  to  the  advantage  of  the  surety, 
yet  it  releases  such  surety  from  all  liability  on  his  con- 
tract. It  is  not  a  question  whether  he  is  harmed  by  a 
deviation  to  which  he  has  not  assented  (Barnes  v. 
Barrow,  61  iT.  T.  39).    He  has  the  right  to  prescribe 
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the  exact  terms  npon  which  he  will  enter  into  the 
obligation,  and  in  case  of  variance  to  avail  himself  of 
the  technical  objection  that  it  is  not  his  contract. 

The  defendant  claims  that  there  was  a  revocation 
of  the  agreement  between  the  plaintiff  and  Heron. 
That  by  it  the  deck-load,  consisting  of  about  ten  or 
twelve  thousand  eocoanuts,  was  excluded  from  the 
operation  of  the  contract.  That  under  the  contract  as 
originally  made,  the  plaintiff  was  bound  to  deliver,  and 
Heron  was  bound  to  receive,  the  whole  of  the  cai^o, 
including  the  deck-load,  and  that  subsequently  it  was 
agreed  without  the  defendant's  assent  that  Heron  need 
not  take  the  deck-load.  The  learned  judge,  admittted 
the  legal  proposition,  and  charged  the  jury  that,  if 
this  was  so,  such  subsequent  agreement  amounted  to 
an  alteration  of  the  contract  guaranteed,  and  the  guai'- 
antor  was  discharged. 

The  plaintiff  introduced  certain  evidence  tending 
to  show  a  custom  in  the  city  of  New  York,  and  on  the 
exchange,  by  which  in  the  fruit  trade  deck-load  was  not 
included  as  part  cargo.  It  is  clear,  if  such  custom  os.n 
be  maintained  there  would  be  no  variation  in  the  con- 
tract between  the  plaintiff  and  Heron.  By  excluding 
the  deck-load  from  the  contract,  the  legal  consequences 
flowing  from  the  foregoing  proposition  would  be 
avoided. 

The  introduction  of  the  evidence  of  custom  was 
opposed  upon  the  ground  that  the  term  cargo  is 
neither  a  technical  or  professional  term,  or  a  word  hav- 
ing any  significance  in  any  art,  business,  trade  or  call- 
ing different  from  its  ordinary  accepted  use.  In  short, 
that  the  word  has  a  definite  well-known  meaning. 

The  custom  should  be  reasonable,  as  growing  out  of 
the  exigencies  and  conveniences  of  commerce  and  t>ade. 
The  point  is,  are  the  words  or  phrases  of  a  written  con- 
tract to  be  understood  in  that  sense  which  they  have 
acquired  in  the  trade  with  regard  to  which  they  are 
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used.  In  Myers  v.  Earle  (3  Q.  B.  20,  November,  I860, 
30  L.  J.  9),  the  court  say,  ''I  do  not  think  that  in 
order  to  introduce  this  extrinsic  evidence,  it  is  neces- 
sary that  the  phrase  itself  should  be  at  all  on  the  face 
of  it  ambiguous.^'  in  Houghton  v.  Gillut  (7  Car.  &  P. 
701),  the  word  "  cargo"  received  a  mercantile  construc- 
tion, as  applicable  to  that  case.  Nuts,  like  most 
articles  in  the  fruit  trade,  are  exposed  to  the  vicissitudes 
of  weather,  and  cannot  be  so  well  preserved  as  when 
conveyed  under  the  deck.  In  this  case  Herron  refused 
to  accept  the  deck-load.  The  court  instructed  the  jury 
that,  inasmuch  as  there  was  a  conflict  of  evidence  on  the 
question  whether  such  a  custom  prevailed,  it  was  for 
them  to  determine  the  fact. 

The  defendant  offered  to  show  by  an  expert  witness, 
that  he  estimated  the  number  of  culls  in  a  part  of  the 
lot  which  was  to  be  sent  to  auction,  and  that  he  could 
estimate  such  percentage  with  accuracy.  This  was 
properly  excluded.  It  did  not  follow  that  the  per- 
centage on  the  whole  cargo  could  be  ascertained  by  a 
calculation  of  the  percentage  on  a  portion  of  it.  It 
was  shown  that  in  that  part  of  the  cargo  received  by 
Herron  there  were  17,050  culls,  and'  there  were  only 
6,364  left  in  the  whole  remaining  part  which  were  sold 
at  auction.  In  other  words,  238,363  nuts  were  sold  and 
delivered,  and  the  culls,  as  stated  in  the  receipts,  were 
23,414,  which  is  less  than  ten  per  cent. 

It  is  claimed  by  the  defendant  that  the  cocoanuts, 
excluding  rots  and  cracks,  were  not  prime  and  mer- 
chantable. The  contract  of  warranty  was  ''  $40  a  thou- 
sand as  they  run,  throwing  out  cracks  and  rots  only, 
the  cargo  to  be  of  prime,  merchantable  quality,  culls 
not  to  exceed  ten  per  cent."  It  is  to  be  observed  that 
this  is  a  warranty  with  a  qualification.  The  important 
fact  to  be  determined  relates  to  the  percentage  of  the 
culls  on  the  whole  cargo.  It  has  already  been  shown 
that  they  did  not  contain  more  than  ten  per  cent. 
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Eneas  and  Herron,  by  agreement,  each  appointed  a 
counter  to  select  and  throw  out  all  cracks  and  rots,  in 
order  that  the  nuts  which  they  both  selected  as  sonnd 
should  be  delivered  to  Herron.  They  were  duly  re- 
ceipted for  until  he  refused  to  receive  any  more.  This 
was  an  acceptance  of  the  goods  by  Herron,  so  far  as 
cracks  and  rots  were  concerned.  Under  all  the  facts 
and  circumstances,  and  in  view  of  all  the  evidence,  the 
question  was  left  for  the  jury  to  determine  whether 
there  was  a  breach  of  the  warranty  as  to  the  prime  and 
merchantable  quality  contemplated  by  the  principal 
contract. 

The  requests  to  charge  are  embraced  in  the  motion  to 
dismiss,  except  two,  which  were  charged  by  the  court. 

The  judgment  and  order  must  be  affirmed  with  costs. 

Sedgwiok,  J.,  concurred. 


THE  FARMERS'  AND  MECHANICS'  NATIONAL 
BANK  OF  BUFFALO,  PLAiirriFF  and  Res- 
PONDENT,  V.  ERASTUS  S.  BROWN,  BENJA- 
MIN  J.  LOGAN,  AND  JOSEPH  P.  PRESTON, 
Defendants  and  Appellants. 

I.  PERSONAL  PROPERTY— TITLB  TO. 
1.  Purchase  bt  A  at  the  requbst  of  B. 
(a.)   TitU  and  property  vetts  in  A,  uhen, 
B,  doing  business  at  New  York,  sent  an  order  to  A,   doing 
business  at  Buffalo,  to  buy  wheat  for  him  and  ship  it,  advanc- 
ing the  purchase  price  himself.     A  not  having  the  money  with 
which  to  pay  the  purchase  price,  applied  to  the  cashier  of  C, 
(a  bank  at  Buffalo)  stating  he  had  the  order  to  buy,  and  asking 
if  the  bank  would  discount  a  draft  at  20  days,  drawn  on  B  at 
New  York  for  en  amount  sufficient  to  pay  for  the  wheat  with 
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the  bill  of  lading  consigning  the  wheat  to  the  Bank  as  security; 
the  Bank  consented  to  do  so.  A  tlrareupon  purchased  the  wheat 
ordered  by  B,  and  shipped  it,  consigning  it  not  to  B,  but  to 
the  casliier  of  the  Bank,  and  drew  a  draft  on  B  for  the  purchase 
money,  but  only  agreed  to  deliver  the  wheat  to  the  drawer  upon 
condition  that  the  draft  should  be  accepted  and  paid.  The  Bank 
dUcounted  the  drqfty  receiving  from  A  the  bill  of  lading  for  the 
trheat  <u  ieeurity,  and  gave  A  a  chsek  for  the  proceeds  of  the  dis- 
count, with  which  A  paid  the  purchase  price  of  the  wheat,  A  made 
the  purchase  as  principal  f>endee  without  disclosing  to  his  i>endorfor 
wham  lie  was  acting.  After  the  order  to  purchase,  but  before 
the  purchase,  B  wrote  to  A,  asking  him  not  to  draw  for  any 
margin,  but  to  advance  the  whole  purchase  price  himself,  as- 
signing as  a  reason  that  prior  thereto  ho  had  purchased  on  his 
(B*s)  order,  and  had  drawn  on  him  at  sight  for  part  of  the  pur- 
chase money,  known  as  ** margin,*'  and  a  time  draft  for  the 
balance,  which  he  (A)  had  procured  to  be  discounted  by  the 
Bank  of  Commerce,  in  Buffalo,  with  a  bill  of  lading  as  col- 
lateral; and  the  Bank  was  refusing  to  deliver  the  bill  of 
lading  until  the  time  draft  was  paid;  and  he  (B)  was  trying  to 
get  the  bill  of  lading  in  that  case,  and  suggesting  to  A  to  con- 
sign to  his  (B^s)  *'  care  '*  instead  of  *' notifying  me." 

HELD  THAT 

(1.)  A,  upon  the  purchase,  became  the  owner  of  the  goods,  with  full 

power  and  authority  to  dispose  of  it  as  he  saw  fit. 
(2.)  A,  by  his  transaction  with  the  Bank,  transfered  his  title  and 
ownership  to  the  Bank, 
n.  BILL  OP  LADING. 
1.  Special   indobsement — effect    of,   as  to  the  passiro  of 
title  bt   beliyekt  of  the  bill  of  ladeno,  or  bt  its  ik- 

DORSEMENT  AKD  DELIYERT. 

(a.)  Upon  a  bill  of  lading  whereby  wheat  was  shipped  by  A, . 
consigned  to  C,  at  the  City  of  New  York,  to  be  delivered  to  C  or  - 
its  order,  on  payment  of  freight  and  charges,  C  indorsed  a  letter 
directed  to  B,  stating  that  the  bill  of  lading,  with  insurance  on  ^ 
the  same,  were  pledged  to  it  (C),  as  security  for  the  payment: 
of  an  accompanying  draft  drawn  on  him  (B>;  and  that  the- 
property  was  placed  in  his  (B's)  custody  in  trust  for  that  pur- 
pose, and  that  it  was  not  to  be  devoted  to  any  other  use  untiV« 
the  draft  was  paid ;  and  that  upon  his  (B^s)  accepting  and  pay? 
ing  the  draft,  its  (C's)  claim  would  cease.     C  sent  the  drafts 
with  the  bill  of  lading  attached  to  its  correspondent  at  New. 
York,  who  presented  the  same  to  B,  who  accepted  them,.an4> 
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detached  and  retained  the  bill  of  lading  and  certificate  of 
insurance  annexed.     B  did  not  pay  the  draft. 

HELD, 

The  property  in  the  wheat  <^d  not  pass  to  B. 
(b.)'On  or  shortly  after  the  arrival  at  New  York  of  the  boat  on 
which  the  wheat  was  shipped,  but  before  its  delivery  to  any 
consignee,  B  procured  a  sample  thereof  and  sold  the  cargo  by 
such  sample  at  the  Produce  Exchange,  to  D,  who  knew  that 
the  cargo  was  afloat  and  had  not  been  delivered  to  any  con- 
signee. B,  by  producing  to  the  carrier's  agent  the  aforesaid 
bill  of  lading,  prevented  a  delivery  of  the  wheat  to  D. 

HELD 

The  draft  having  been  dishonored  that  D  acquired  no  title  to 
or  property  in  th«  wheat  as  against  C. 
m.  USAGE,  INADMISSIBLE. 
1.  Pboof  op  usage,   which  would  aid  B  or  D  to  make  title 
to  the  wheat,  is  inadmissible. 
Because  it  cannot  be  invoked  to  change  the  established  roles 
of   law,  or  to  change  or  modify  the  express  terms  of  the 
contract. 

Before  Sedgwick  and  Speir,  JJ. 

Decided  June  25,  1877. 

Appeal  from  judgment  entered  on  verdict  in  favor 
plaintiff. 

The  action  is  in  trover  for  the  conversion  of  wheat. 

Evarts^  8outhmayd&  Choate^  attorneys,  2iiidi  Joseph 
H.  CJioate^  of  counsel,  for  appellants  Logan  and  Preston. 

W.  Howard  Wait^  attorney,  and  of  counsel,  for  ap- 
pellant Brown ;  Fithian  &  ClarTc^  attorneys,  and  Free- 
man J,  FitJiian^  of  counsel,  for  respondent. 

The  points  of  counsel  in  this  case,  and  in  that  of  the 
same  plaintiff  against  Br«wn  &  Atkinson,  are  too 
elaborate  to  admit  of  a  condensation  which  will  do  them 
justice,  and  too  lengthy  to  insert  in  full. 

By  the  Court.— Speir,  J.— The  verdict  of  the  jury 
has  established  that  the  wheat  came  to  the  possession 
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of  the  defendants,  and  that  there  was  a  conversion. 
The  inquiry  now  is,  to  whom  did  the  wheat  belong  when 
it  came  into  the  hands  of  the  defendants,  and  when 
they  refused  to  surrender  it,  upon  demand  of  the 
plaintiff  i 

Sears  &  Daw,  the  shippers  residing  and  doing  busi- 
ness in  Buffalo,  received  an  order  from  the  defendant, 
E.  S.  Brown,  a  commission  merchant  engaged  in  busi- 
ness in  the  city  of  New  York,  and  dealer  in  grain,  to 
buy  wheat  for  him,  and  ship  it  and  advance  the  pur- 
chase price  themselves.  The  shippers,  not  being  fur- 
nished with  the  funds  for  the  purpose,  borrowed  the 
money  of  the  plaintiff.  It  is  not  open  to  (Question  that 
they,  having  purchased  it  at  Buffalo,  and  paid  for  it 
with  their  own  money,  became  iis  owners  with  full 
power  and  authority  to  dispose  of  it,  as  they  saw  fit, 
although  the  i)urchase  was  at  the  request  of  Brown, 
their  correspondent,  and  on  his  ultimate  account.  Had 
they  after  the  purchase  sold  the  wheat  to  any  one  liv- 
ing in  Buffalo,  or  any  where  else,  other  than  Brown, 
the  vendee  would  have  had  title  as  owner.  They  made 
this  purchase  as  principal  vendees  ivithout  disclosing 
to  their  vendor  for  whom  they  were  acting.  It  will 
not  be  contended  that  Brown,  at  whose  request  the 
wheat  was  bought,  at  this  stage  of  the  transaction  could 
have  interfered  with  the  power  of  disposition  ;  and  it 
is  not  pretended  but  that  the  shipi)er8  could  have 
transferred  their  ownership  to  him  in  New  York. 
They  undoubtedly  exx)ected  their  correspondent  Brown 
would  become  a  purchaser  from  them,  and  it  is  to  be 
presumed  that  they  bought  from  their  vendor  with  that 
reasonable  expectation. 

Before  the  purchase  was  made  it  appears  that  Sears 
and  Daw  called  upon  the  plaintiff  and  stated  to  its 
cashier  that  they  had  the  order  to  buy  the  two  loads 
of  wheat  at  the  price  named,  and  asked  if  the  tonk 
would  discount  drafts  at  twenty  days,  drawn  by  t^m 
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on  the  defendant,  Brown,  at  New  York,  for  an  amount 
sufficient  to  pay  for  the  grain,  with  the  bill  of  lading, 
consigning  it  to  the  bank,  as  secarity.  Ux)on  obtaining 
the  consent  of  the  bank  so  to  do,  they  made  the  pur- 
chase of  a  dealer  in  the  city  of  Buffalo,  of  the  two  car- 
goes of  grain  in  question,  which  was  then  in  store  in 
an  elevator  in  the  City  of  Buffalo. 

They  then  drew  the  drafts  on  their  corresix>ndent 
for  the  price,  but  they  only  agreed  to  deliver  the  wheat 
to  the  drawee  upon  the  condition  that  the  drafts 
should  be  accepted  and  paid.  They  shipped  the  wheat, 
but  did  not  consign  it  to  Brown,  their  correspondent, 
but  consigned  it  to  the  cashier  of  the  bank,  and  handed 
over  to  the  bank  the  bills  of  lading  as  security  for  the 
drafts  drawn  against  it.  The  bank  discounted  the 
drafts  at  the  request  of  the  drawers,  and  gave  them  a 
check  for  the  proceeds,  with  which  they  paid  for  the 
grain  so  purchased.  On  the  same  day  they  caused  the 
wheat  to  be  laden  on  two  canal  boats,  and  the  bills  of 
lading  made  out  and  signed  as  to  each  boat,  whereby 
the  grain  specified  in  each  bill  of  lading  was  consigned 
to  the  plaintiff  at  the  city  of  New  York,  to  be  deliv- 
ered to  the  plaintiff,  or  its  order,  on  ;)ayment  of  freight 
and  charges,  and  the  correspondent  Brown  was 
directed  to  be  notified  by  the  carrier  of  its  arrival. 
On  the  day  of  the  date  of  the  drafts  the  shippers  ad- 
vised Brown  of  the  whole  transaction,  and  sent  him  an 
account  of  the  purchase.  At  the  same  time  the  cashier 
of  the  bank  sent  the  drafts  to  the  plaintiff's  corres- 
pondent in  New  York,  the  Bank  of  Commerce,  with 
the  bills  of  lading  attached,  and  on  them  indorsed  a 
letter  addressed  to  Brown,  stating  in  the  most  positive 
terms,  that  the  bills  of  lading  with  insurance  on  the 
same  were  pledged  to  the  plaintiff,  as  security  for  the 
payment  of  the  draft,  and  that  the  property  was  placed 
in  his  (Brown's)  custody  in  trust  for  that  purpose,  and 
that  it  was  not  to  be  diverted  to  any  other  use  until 


FARMERS'  BANK  OP  BUFFALO  v.  BROWN.  527 

Opinion  of  the  Court,  by  Speib,  J. 

the  draft  was  paid  ;  and  that  upon  his  accepting  and 
paying  the  draft  the  claim  of  the  bank  woald  cease. 

The  drafts  with  the  documents  annexed  were  pre- 
sented to  Brown,  and  he  thereupon  accepted  them,  and 
detached  and  retained  the  bills  of  lading,  and  the  cer- 
tiiicates  of  insurance  aiinexed.  Brown  made  no  objec- 
tions to  these  instructions. 

Shortly  after  the  arrival  at  New  York  of  the  boats 
on  which  the  wheat  was  shipped.  Brown  procured  a 
sample  of  the  wheat,  and  sold  the  wheat  by  such 
sample  at  the  Produce  Exchange.  At  this  time  the 
wheat  was  afloat  on  the  boat  and  had  not  been  deliv- 
ered to  any  consignee. 

The  cargo,  which  came  by  the  boat  "Prank 
J.  Dorr,"  was  thus  sold  to  defendants  Logan  and 
Preston.  After  this  sale  Brown,  by  producing  to 
the  agent  of  the  carrier  the  bill  of  lading  for 
the  cargo  on  the  *'Doit"  with  the  aforesaid  in- 
dorsement thereon,  caused 'its  delivery  to  the  pur- 
chasers Logan  and  Preston. 

The  position  taken  on  behalf  of  the  defendants  is 
that  the  wheat  having  been  purchased  at  the  request 
of  Brown  by  Sears  and  Daw  as  his  agents,  in  Buffalo, 
he  was  the  general  owner  of  the  property  from  the 
time  of  their  purchase  ;  that  Sears  and  Daw  had  only 
a  special  title,  as  factors,  for  their  advance  of  the  pur- 
chase money ;  and  that  the  bank  by  the  transfer  of  the 
bill  of  lading  to  it  acquired  only  such  special  title  as 
pledgee,  and  upon  its  voluntary  surrender  to  Brown 
he  was  vested  with  title  as  general  owner,  and  dis- 
charged from  any  claim  of  the  bank.  In  my  opinion 
this  position  cannot  be  sustained,  and  has  no  founda- 
dation  in  law  or  fact. 

Before  the  wheat  was  purchased  and  after  Brown's 
requests  to  buy,  he  wrote  to  the  shippers  in  substance 
asking  them  not  to  draw  for  any  *' margin"  at  sight, 
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but  to  advance  the  whole  purchase  price  themselTe&s  as- 
signing as  a  reason  that  prior  thereto  they  had  pur- 
chased one  or  more  cargoes  of  gi*ain  on  Brown's  order 
and  had  drawn  on  him  at  sight  for  part  of  the  purchase 
price  known  as  "  margin"  and  a  time  draft  for  the  bal- 
ance, which  they,  S.  &  D.,  had  procured  to  be  dis- 
counted by  the  Bank  of  Commerce  in  Buffalo,  with  a 
bill  of  lading  of  the  grain  as  collateral,  and  that  the 
bank  was  refusing  to  deliver  the  bill  of  lading  to  Brown 
until  the  time  draft  was  paid,  and  he,  Brown,  was  try- 
ing to  ge4  possession  of  the  bill  of  lading  in  that  case, 
and  suggesting  to  S.  &  D.  to  consign  grain  to  his 
"  care  "  instead  of  "  notifying  me." 

Now,  as  it  is  clear  that  as  to  whether  the  property 
in  the  wheat  passed  to  Brown,  depends  upon  the  an- 
swer which  must  be  made  to  the  question  whether  it 
was  the  intention  of  the  shipi)ers  or  the  plaintiff,  their 
successors  in  ownership,  that  it  should  pass  before 
payment  of  the  drafts,  there  can  be  no  doubt  what  the 
answer  must  be.  Up  to  the  time  Brown  was  informed 
of  the  purchase,  and  the  whole  transaction  of  the  draw- 
ing of  the  drafts,  and  the  bills  of  lading  annexed,  and 
the  presentation  to  him  for  acceptance,  and  the  delivery 
of  the  bills,  he  had  no  relation  whatever  as  owner  of 
these  cargoes  of  wheat.  Whatever  resi)onsibility  he 
assumed,  arose  only  out  of  his  act  of  acceptance  as 
drawee  of  the  drafts,  and  the  voluntary  assumption  on 
his  part  to  execute  the  trust.  No  intent  to  vest  im- 
mediate ownership  in  the  drawee  of  the  drafts  can  be 
implied  in  the  face  of  these  express  arrangements,  and 
positive  orders  to  the  contrary.  It  was  a  clear  case  of 
bailment,  utterly  inconsistent  with  the  idea  of  owner- 
ship in  the  bailee.  "For  the  rule  of  law  is  general, 
that  whatever  a  man's  real  intention  may  be,  if  he 
manifests  an  intention  to  another  party,  so  as  to  in- 
duce the  other  party  to  act  upon  it,  he  will  be  estopi>ed 
from  denying  that  the  intention  as  manifested  is  his 
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real  intention"  {Benjamin  on  Sales^  306  [London  Ed. 
1868] ;  Freeman  v.  Cooke,  2  Excheq.  654).  Moreover, 
these  bills  of  lading  upon  their  face  are  prima  facie 
evidence  of  an  intention  to  reserve  to  the  shipper  the 
jus  disponendi  and  prevent  the  property  from  passing 
to  the  drawee  of  the  draft  (Jenkins  «.  Brown,  14 
Q.  B.  496 ;  Dows  v.  National  Exchange  Bank,  91  U. 
S.  618;  Turner  v.  Trustees  of  Liverpool  Docks,  6 
JSxcheq.  543).  An  early  case  is  reported  in  3  Camp. 
92,  Barrow  v.  Coles,  which  bears  great  resemblance  to 
the  case  before  us.  It  was  trover  for  one  hundred  bags 
of  coffee.  N.  and  P.  at  Demarara,  drew  a  bill  of  ex- 
change upon  one  Voss  in  London,  payable  to  their  own 
order,  and  indorsed  it  to  the  plaintiff,  at  the  same  time 
annexing  to  it  a  bill  of  lading  of  the  coffees  in  question, 
with  an  indorsement  upon  it  making  them  deliverable 
to  Voss  if  he  should  pay  the  draft,  if  not,  to  the  holder 
of  the  said  draft.  The  bill  of  exchange  and  the  bill  of 
lading  being  sent  to  Voss  he  accepted  the  former  and 
detached  the  latter  from  it.  He  then  indorsed  the  bill 
of  lading  for  a  valuable  consideration  to  the  defendant, 
but  he  did  not- pay  the  bill  of  exchange.  Lord  Ellen- 
borough  held  that  the  special  indorsement  on  the,  bill 
of  lading  ought  to  have  made  the  defendants  inquire 
whether  the  condition  on  which  the  coffees  were  deliv- 
erable to  Voss  had  been  fulfilled,  and  that  after  the  dis- 
honor of  the  bill  of  exchange  the  property  in  the 
coffees  vested  in  the  plaintiff. 

There  was  abundant  evidence  in  this  case  apprising 
the  defendants  of  their  duty  to  inquire  for  Brown's 
authority  and  power  to  give  title  to  the  wheat.  Their 
broker  knew  that  it  was  '*  Milwaukee  No.  2,"  that  it 
was  then  afloat  on  a  canal  boat,  and  had  not  then  been 
delivered  to  any  consignee  (Dows  v.  Perrin,  15  li.  T. 
325  ;  Bank  of  Toledo  t>.  Shaw,  61  Id.  283). 

The  plaintiff  then  being  the  owner  of  the  wheat 
when  Sears  and  Daw  undertook  to  ship  it  to  the  de- 
VoL.  X.--84 
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fendant  Brown,  and  when  he  received  it,  and  converted 
it  to  his  own  use  by  a  sale  to  the  co-defendants,  the 
right  of  the  plaintiff  to  recover  cannot  be  controvert^. 
Brown  could  not  divest  it  of  the  ownership.  He  held 
the  wheat  in  trust  for  an  express  purpose,  and  the 
other  defendants  had,  from  all  the  circumstances  of  the 
case,  abundant  notice  to  put  them  ui)on  inquiry. 

It  is  not  disputed  that  where  there  are  circumstances 
in  effect  pointing  in  different  directions,  some  indicat- 
ing an  intent  to  pass  the  ownership  at  once,  notwith- 
standing the  bill  of  lading,  it  becomes  a  question  for 
the  jury  whether  the  property  has  passed.  In  this  case 
I  cannot  find  any  facts  disclosed  to  rebut  the  intent  to 
retain  ownership  on  the  i>art  of  the  bank.  The  bills  of 
lading  with  their  indorsements,  and  the  written  instruc- 
tions, to  hold  the  wh^t  till  payment  of  the  drafts,  are 
not  even  subject  to  any  interpretation  or  construction 
other  than  they  bear  on  their  face.  There  was  no  evi- 
dence received  or  offered  tending  to  show  any  other 
intent.  The  cu'cumstances  relied  upon  by  the  defend- 
ants as  tending  to  show  that  the  proi)erty  of  the  wheat 
vested  in  Brown,  are  not  entitled  to  the  significance  at- 
tributed to  them. 

The  defendants  very  properly  were  not  allowed  to 
prove  or  avail  themselves  of  any  alleged  usage  or  cus- 
tom of  business  among  grain  dealers  in  New  York,  or 
in  the  Produce  Exchange,  which  would  aid  them  to 
make  title  to  the  wheat.  The  evidence  would  be  im- 
material and  incompetent,  because  such  usage  or  cus- 
tom could  not  be  invoked  either  to  change  the  estab- 
lished rules  of  law,  or  to  change  or  modify  the  express 
terms  of  a  contract.  Here  there  was  an  express  con- 
tract between  the  parties,  which  was  neither  ambiguous 
nor  uncertain,  and  such  evidence  could  not  be  resorted 
to.  In  our  opinion  there  is  no  good  gi^ound  for  com- 
plaint against  the  rulings  of  the  learned  judge  on  the 
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trial,   and    the   exceptions  must  be   overruled.    The 
judgment  must  be  affirmed  with  costs. 

Sedgwick,  J.,  concurred. 


EMIL  PONVERT,  Plaintiff  and  Respondent, 
ALSO  Appellant,  v.  AUGUST  BELMONT,  De- 
fendant AND  Appellant,  also  Respondent. 

I.  Joii7T  Defense  at  Jon^T  Expense  under  an  agreement  therefor 
for  the  purpose  of  establishing  title  to  the  subject  of  the  litigation 
for  the  benefit  of  parties  mentioned  in  the  agreement. 
1.  McperueSy  what  items  included  in, 
(a)  Rents  and  profits  of  the  subject  of  litigation,  pko- 

CURINO  THEM. 

1.  Although  the  expense  in  procuring  them  is  not  an  ex- 
pense  incurred  in  est<Mis7iing  the  title,  yet  it  is  so  connectefl 
with  its  establishment  by  increasing  the  benefit  to  be 
derived  therefrom,  in  which  increase  the  parties  are 
interested  under  the  agreement,  ti^at  it  falls  within  the 
items  of  expenses  to  be  jointly  borne. 

1.  Belmont  held  two  judgments  against  one  Tylee, 
which  were  claimed  to  be  liens  on  certain  premises 
claimed  to  belong  to  Tylee  in  fee ;  Ponvert  (of  the 
firm  of  Chastelain  &  Ponvert),  and  one  Shelton,  held 
by  assignment  a  ];nortgage  on  said  premises,  made  by 
Tylee  to  Lovett,  upon  which  a  decree  of  foreclosure 
had  been  made ;  and  also  a  certificate  of  a  sale  of 
the  premises  by  the  sheriff,  under  an  execution  is- 
sued on  another  judgment  against  Tylee.  One 
Dempsey  claimed  the  premises,  and,  before  the 
recovery  of  the  above  judgments  and  assignment  of 
the  mortgage,  had  commenced  a  suit  against  Tylee 
and  Lovett  for  the  recovery  thereof.  Pending  this 
suit,  and  after  the  recovery  of  tlie  above  judgments 
and  making  of  the  mortgage,  but  before  the  sale 
under  execution  and  the  assignment  of  the  mort- 
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gage,    Tylee  made    nn    assignment  to  Chastelain 
(one  of  the  firm  of  Chastelain  &  Ponvert),  and  one 
Turner,  for  the  benefit  of  his  creditors.     The  as- 
signees had  no  funds  with  which  to  contest  the 
Dempsey  suit,  and  the  creditors  at  large  refused  to 
contribute.     Thereupon,   shortly  after   the  assign- 
ment, Ponvert  and  Shelton  assumed  the  defense  of 
the  Dempsey  suit,  and  defended  it  in  Tylee's  name 
until  he  became  inimical,  and  suffered  the  bill  to  be 
taken   as  confessed  against  him,  when  under  an 
order  of  the  court,  made  July  24,  1848,  Chastelain 
and  Turner,  the  assignees  of  Tylee,  made  themselves 
parties  to  the  suit,  and  thereafter  the  defense  was 
conducted  in  their  names.     On  December  12,  1849, 
Belmont  and  Ponvert  and  Shelton  entered  into  an 
agreement,  whereby  it  was  agreed,  amon^  other 
things,  that  said  judgments  and  decree  should  be 
paid,  in  a  certain  order  named,  out  of  the  future 
proceeds  of  the  property  involved  in  the  Dempsey 
litigation,  and  the  balance  of  said  proceeds,  if  any, 
should  be  paid  to  Chastelain  &  Ponvert  and  Shelton. 
The  agreement  then  contained  a  mutual  covenant 
between  the  parties  that  the  Dempsey  suit  '*  should 
be  litigated  at  the  joint  and  equal  expense  of  Shel- 
ton and  Ponvert  and  Belmont,  and  that  each  should 
bear  and  pay  one-half  of  all  costs  and  counsel  fees 
that  had   been  incurred  and   paid  by  Shelton  and 
Ponvert  and  Chastelain  &  Ponvert  since  the  de- 
fense thereof  was  assumed  by  said  Chastelain  & 
Ponvert,  and  also  all  counsel  fees  and  expenses  there- 
after to  accrue  until  the  final  termination  of  the 
litigation." 

Pending  the  Dempsey  litigation,  and  also  after 
its  final  termination,  various  suits  were  brought, 
on  judgments  recovered  against  Tylee  subsequent 
to  those  mentioned  in  above  agreements,  and 
subsequent  to  the  assignment  by  Tylee,  to  set 
aside  that  assignment  as  fraudulent  and  void,  and 
to  subject  to  the  payment  of  those  judgments  the 
rents  collected  by  the  receiver  appointed  in  the 
Dempsey  suit.  These  suits  were  brought  against 
Tylee's  assignees,  the  said  receiver  and  Tylee. 
Tylee^s  assignees  defended  them.     There  was  also  a 
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proceeding  in  the  Dempsey  suit  after  its  termination 
based  on  the  petition  of  Ponvert  to  obtain  from 
said  receiver  the  proportion  of  the  rents,  collected 
by  him,  which  said  Ponvert  claimed  through  the 
Tjlee  title. 

Held, 
that  Belmont  was  bound  under  the  agreement  to 
contribute  to  the  expenses  of  the  litigation  and  pro- 
ceedings had  in  and  about  the  procuring  of  the 
rents. 
2.  Expense  of  litigation, 
(a)  Upon  whom  chabobablb  m  aboyb  put  case. 
1.  Ponvert  having  paid  the  whole  of  the  expenses,  he  is  en- 
titled to  reimbursement  for  one-half  thereof  from  Belmont. 
1.     Although   ordinarily  the   expense  incurred  by  an 
assignee  for  creditors  in  protecting  and  collecting  the 
assigned  assets,  are  first  payable  out  of  the  proceeds 
before  distribution,  yet,  where  the  protection  and  col- 
lection is  carried  on  and  undertaken  for  the  benefit  of 
certain  creditors,  under  an  agreement  whereby  they 
were  to  share  in  the  fruits  in  a  certain  specified  manner 
and  bear  the  expenses,  such  parties  are  bound  by  their 
agreement,  and  eannoty  although  the  litigation  and 
proceedings  were  carried  on  in  the  assignee's  name, 
claim  that  the  expenses  should  he  paid  out  of  the  proceeds 
htfore  making  the  distribution  called  for  hy  the  agreement. 

Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Decided  March  5,  1877. 

This  action  is  a  part  of  the  litigation  growing  out 
of  the  agreement,  in  substance  set  forth  in  Belmont  v. 
Ponvert  (35  N.  Y.  Super.  Ct.  208).  It  is  based 
on  the  mutual  covenant  contained  in  that  agree- 
ment, that  the  Dempsey  suit  "  should  be  litigated  at 
the  joint  and  equal  expense  of  Shelton  &  Ponvert  and 
Belmont,  and  that  each  should  pay  and  bear  one-half 
of  all  costs  and  counsel  fees  that  had  been  incurred, 
and  paid  by  Shelton  and  Ponvert  and  Chastelain  and 
Ponvert  since  the  defense  thereof  was  assumed  by  said 
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Chastelain  and  Ponvert,  and  also  all  counsel  fees  and 
expenses  thereafter  to  accrue  until  the  final  termina- 
tion of  the  litigation." 

The  action  was  commenced  in  1860,  and  it  is  al- 
leged in  the  complaint,  that  under  the  above  covenant 
the  defendant  became  liable  to  pay  to  the  plaintiff  a 
certain  sum  of  money  in  respect  of  certain  legal  ex- 
penses incurred  in  the  litigation  therein  mentioned. 

The  answer  admits  the  execution  of  the  agreement 
alleged  in  the  complaint,  and  the  payment  of  $1,000  by 
the  defendant,  and  denies  each  and  every  other  allega- 
tion of  the  complaint.  A  further  and  distinct  defense 
is  set  up,  that  the  amount  alleged  in  the  complaint  to 
have  been  laid  out  and  expended  by  the  several  par- 
ties therein  stated,  and  at  the  times  stated,  for  costs, 
counsel  fees,  and  expenses,  was  without  the  knowledge 
of,  or  notice  to  the  defendant,  and  without  his  consent, 
and  grossly  in  excess  of  and  beyond  a  reasonable  and 
proper  compensation  for  the  services  rendered. 

On  the  trial  it  appeared  that  Daniel  E.  Tylee  in  1843 
claimed  to  be  the  owner  of  the  undivided  half  of  cer- 
tain premises  on  Vesey,  Greenwich,  and  Washington 
streets  in  this  city.  In  the  month  of  July  of  that  year 
Jane  Dempsey  commenced  an  action  against  him, 
claiming  title  as  against  him  to  said  undivided  half  of 
the  premises,  as  heir  at  law  of  her  sister  Mrs  Tylee. 

On  June  30,  1843,  Tylee  executed  a  mortgage  on  the 
premises  to  George  Lovett,  to  secure  the  payment  of 
$12,000,  upon  which  mortgage  a  decree  of  foreclosure 
and  sale  was  entered  in  June,  1846,  but  w^as  not  execu- 
ted, which  mortgage  and  decree  constituted  the  first 
lien  on  Tylee' s  interest  in  the  premises.  Shelton  and 
Chastelain  &  Ponvert  were  creditors  at  large  of  Tylee. 
Ponvert  and  Shelton  had  purchased  the  Lovett  mort- 
gage, the  first  lian  on  the  premises,  and  the  decree 
thereon  amounting  to  the  sum  of  $12,000  and  interest. 
Belmont's  judgment  of  $5,650.08,  was  the  second  lien. 
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Brown  and  Neilson's  judgment  for  about  $18,500,  was 
the  third  lien,  which  was  also  purchased  by  Ponvert 
and  Shelton,  and  another  judgment  of  Belmont  for 
$7,871.84,  constituted  the  fourth  lien  on  the  premises. 

Other  facts  are  stated  in  the  head  note. 

The  case  comes  up  on  the  rei)ort  of  the  referee,  who 
found  in  favor  of  the  plaintiflE  on  August  11,  1875,  for 
$12,022.37,  on  which  judgment  was  entered. 

Both  parties  appeal. 

Messrs,  Bowdoin^  Larocque  A  Barlow^  attorneys 
for  defendant ;   W.  W.  MoFarland^  of  counsel. 

Messrs.  J.  8.  Lawrence  and  C.  W.  Sandford^  of 
counsel  for  plaintiff. 

By  the  Court. — Speib,  J. — There  was  no  prop- 
erty out  of  which  this  large  indebtedness  could  be 
obtained,  except  the  premises  which  were  claimed  by 
Mrs.  Dempsey  in  the  suit  brought  against  Tylee.  It 
was  important,  therefore,  to  sustain  the  title  as  the 
only  source  from  which  payment  could  be  had.  Pon- 
vert and  Shelton^  and  Chastelain  &  Ponvert  were,  at 
the  time  the  agreement  was  executed,  actually  engaged 
in  defending  the  Dempsey  suit  for  the  purpose  of  es- 
tablishing Tylee' 8  title.  The  several  parties  holding 
these  claims  made  common  cause  for  the  sake  of  pre- 
serving their  several  liens  in  their  resj)ective  orders  and 
securing  their  payment.  What  inducements  led  the  par- 
ties to  enter  into  the  agreement,  other  than  as  collected 
from  its  expressed  terms,  must,  I  think,  be  speculative. 
Whatever  advantage,  therefore,  the  i)arties  may  be 
supposed  to  have  gained  by  entering  into  this  arrange- 
ment other  than  is  set  down,  need  not  be  considered. 

On  the  part  of  the  defendant,  the  covenant  is  to  the 
effect  that  his  forbearance  to  redeem  under  his  judg- 
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ments,  should  in  no  way  prejudice  the  lien  of  either  of 
his  judgments,  or  his  right  to  their  payment  out  of  the 
future  proceeds  of  the  property,  and  that  the  future 
proceeds  thereof,  if  sufficient  for  the  purpose,  should 
be  applied  in  the  order  of  priority  of  all  the  liens,  ^and 
the  balance,  if  any,  to  Chastelain  &  Ponvert  and 
Shelton. 

The  first  mutual  covenant  is  in  effect  that  the  said 
suit  of  said  Jane  Dempsey  should  be  litigated  for  the 
purpose  of  establishing  the  title  of  the  siiid  Daniel  E. 
Tylee  in  the  said  premises,  at  the  joint  and  equal  ex- 
pense of  the  said  Shelton  and  Ponvert  and  the  defend- 
ant ;  and  that  each  should  bear  and  pay  one-half  of  afl 
costs  and  counsel  fees  that  had  been  incurred  and 
paid  by  the  said  Shelton  and  Ponvert,  and  Chastelain 
&  Ponvert  in  defense  of  the  suit  of  Jane  Dempsey, 
after  the  defense  was  assumed  by  Chastelain  &  Pon- 
vert, and  all  costs  and  counsel  fees  and  expenses 
thereafter  to  accrue,  until  the  final  determination  of  the 
litigation. 

The  second  mutual  covenant  is  that  neither  of  said 
judgments,  nor  the  said  mortgage  decree,  nor  the  sher- 
iff's certificate  should  be  used  by  either  of  the  parties 
to  the  prejudice  of  the  other,  but  for  the  purpose  of 
perfecting  the  title  to  the  premises,  carrying  out  the 
agreement,  and  cutting  off  liens  and  incumbrances 
thereon. 

Without  the  litigation  of  the  Dempsey  suit,  and  a 
decision  sustaining  Tylee' s  title,  there  would  be  no 
property  upon  which  these  liens  would  attach.  This 
covenant  was  therefore  of  equal  importance  to  all  the 
parties.  All  the  covenants  in  the  agreement  are  har- 
monious, expressing  the  whole  intention  of  the  par- 
ties, and,  I  think,  are  singularly  clear  and  unambig- 
uous, disclosing  a  common  intent  and  purpose.  It  is 
to  be  observed  that  the  legal  status  of  all  the  parties  in- 
terested at  the  time  they  entered  into  the  arrangement 
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is  carefully  preserved  in  their  covenants,  the  terms  and 
conditions  of  which  are  entirely  prospective,  binding 
the  parties  thereto,  and  all  of  them,  to  refrain  from  per- 
forming all  acts  which  should  lead  to  the  prejudice  of 
each  other  in  attaining  the  common  end  of  perfecting 
the  title  to  the  premises,  in  carrying  out  the  agreement. 

The  defense  of  the  Dempsey  suit  was  necessarily 
made  in  the  names  of  Tylee's  assignees  holding  the 
legal  title.  But  the  assignees  had  no  funds  with  which 
to  carry  on  the  suit.  Chastelain  &  Ponvert  could 
not  be  made  parties  to  the  action,  holding  no  title  to 
the  premises  involved  in  the  litigation,  and  had  they 
not  tntervened,  the  defense  would  have  fallen  through 
for  want  of  means  to  present  it.  They  were,  at  the 
time  the  agreement  was  made,  conducting  the  defense. 
With  these  facts  before  the  parties,  they  make  provis- 
ion for  the  expenses  of  the  litigation  in  establishing 
the  title  by  the  joint  and  equal  expense  of  Shelton  and 
Ponvert  and  the  defendant.  The  referee,  upon  the 
evidence  before  him,  finds  that  the  defense  of  the 
Dempsey  suit  was,  in  fact,  assumed  by  Chastelain  & 
Ponvert,  and  continued  until  the  end  of  the  litigation, 
and  that  they  were  the  only  parties  who  were  defend- 
ing the  suit,  for  the  purpose  of  establishing  the  title  of 
Tylee  to  the  premises.  Although  the  assignees  were 
not  parties  to  the  record,  it  is  enough  that  Chastelain 
&  Ponvert  assufned  the  defense  of  the  suit,  and  that 
fact  being  well  known  when  the  mutual  covenant  was 
made  for  paying  the  expenses,  it  cannot  be  said  that 
the  defense  was  to  be  conducted  at  the  expense  of  the 
assignees. 

Before  the  decision  of  the  court  of  appeals,  in  the 
case  of  Belmont  v.  Ponvert,  it  had  been  decided  in  this 
court  (3  Jones  <&  Spencer j  208),  that  Mr.  Belmont  under 
the  agreement,  acquired  no  right  or  interest  in  the 
rents,  and  that  he  must  look  exclusively  for  the  pay- 
ment of  his  judgments  to  a  sale  of  the  premises. 
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The  decision  in  the  court  of  appeals  is  in  conflict 
with  this  decision  in  respect  to  such  rents,  and  is  to  the 
effect  that  such  rents  were  applicable  to  the  payment 
of  the  judgments  held  by  the  defendant  in  addition  to 
the  proceeds  of  sale — that  the  rent  of  the  premises  re- 
ceived stands  on  the  same  footing  under  the  agreement 
as  proceeds  of  sale.  The  court  say :  **  These  rents  wei-e 
the  fruits  of  the  litigation  with  Jane  Demi)sey,  as 
clearly  as  would  be  the  proceeds  of  a  sale  of  land.  It 
is  not  disputed  that  the  title  which  Ponvert  obtained  to 
the  land,  was  held  by  him  for  the  benefit  of  the  parties 
to  the  agreement,  at  whose  expense  the.  litigation  had 
been  carried  on  ;  and  it  is  difficult  to  see  any  ground 
on  which  those  rents,  obtained  as  an  incident  to  that 
title,  should  take  any  different  course  from  the  pro- 
ceeds of  sale."  Opinion  of  the  court  of  appeals  by 
Rapallo,  J.,  reported  63  N.  T,  547. 

By  the  express  terms  of  the  agreement,  the  proceeds 
of  the  property  are  to  be  applied  to  the  payment  of 
the  mortgage  decree,  the  judgments  and  the  balance  to 
Chastelain  &  Ponvert  and  Shelton,  and  no  portion  of 
the  proceeds  of  the  property  are  to  be  devoted  to  the 
payment  of  expenses.  The  logical  result  of  the  decis- 
ion of  the  court  of  last  resort  is,  that  the  plaintiff  is  to 
recover  the  value  of  the  services  of  attorney  and  coun- 
sel in  procuring  those  rents,  as  well  as  for  the  services 
in  the  Dempsey  euit.  It  is  difficult  to  see  how  the  de- 
fendant, after  receiving  full  payment  of  his  judgments, 
can  avoid  contribution  to  the  expenses  of  the  litigation 
which  by  his  covenant  he  agreed  to  make.  The  referee 
is  fully  sustained  by  the  facts  in  evidence,  and  by  the 
law  of  the  case  in  allowing  the  claims  of  the  plaintiff. 

The  decision  of  this  court  (3  Jones  &  Spencer)^  t\^t 
Mr.  Belmont,  under  the  agreement,  acquired  no  right 
or  interest  in  the  rents,  and  that  he  was  to  look  exclu- 
sively for  the  payment  of  his  judgment  to  a  sale  of  the 
premises,  possibly  misled  the  learned   referee.      He 
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therefore,  I  think,  improperly  deducted  one-half  the 
amount  paid  by  plaintiff  for  the  services  of  General 
Sandford  in  procuring  those  rents.  I  also  think  he 
erred  in  disallovving  the  sums  paid  to  certain  other 
parties,  whose  services  stand  upon  the  same  footing  as 
General  Sandford' s. 

If  these  views  be  sound,  it  follows  that  the  referee 
was  not  authorL^d  in  making  the  foregoing  deductions, 
and  it  must  be  held,  that  the  services  in  obtaining 
those  rents,  were  to  be  compensated  ai  the  joint  costs 
of  all  the  parties  to  the  agreement. 

The  judgment  must  therefore  be  reversed,  and  a 
new  tiial  ordered  with  costs  to  abide  the  event. 

CuBTis,  Ch.  J.,  concurred. 


ALBERT  ZIMMERMAN,  et  aZ.  Plaintiff  and  Re- 
spondent, V.  THE  NATIONAL  STEAMSHIP 
COMPANY,  Defendant  and  Appellant. 

I.  Wmnsss, 
1.  IMPOSSIBILrrY  OF  FACTS  SWORN  TO,  DISCREDmNG 
BY. 

(a)  ImpombUUy  in  part  only,  not, 
,  Where  the  evidence  shows  that  the  fact  sworn  to  is  in  part 

true  and  in  part  erroneous,  arising  from  mistake  or  miscal- 
culation or  excusable  exaggeration,  the  witnesses,  as  to  the 
fact,  are  not  wholly  discredited. 

n.   REVBB8AL  OF  JUDGMENT. — WhAT  IHOT  CAUSE  FOR. 

1.  Verdict  for  lean,  than  plaintiff  is  indisputably  entitled  to,  is  not 
cause  for  reversal  on  appeal  by  defendant,  if  that  be  the  only 
error. 

Before  Sedgwick  and  Speib,  JJ. 

Decided  May  8,  1877. 


640  ZIMMERMAN  «.  NATIONAL  STEAMSHIP  CO. 

Statement  of  the  Case. 

Appeal  from  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  for  $482. 

The  action  was  to  recover  the  value  of  certain  china, 
glassware,  and  a  few  other  articles,  shipped  by  plain- 
tiff on  one  of  defendant' s  vessels,  for  carriage  to  New 
York,  which  defendant  failed  to  deliver. 

The  plaintiff's  witnesses  testified  that  the  china, 
glassware,  and  other  articles  in  question  were  of  the 
value  of  $660,  and  had  been  packed  in  what  they  called 
a  barrel.  A  portion  of  the  china  was  referred  to  as 
being  ' '  one  fine  English  china  dinner  set,  oomplete, 
painted  blue  and  gilt  with  flowers,  value  $150." 

The  glassware  was  referred  to  as  "  one  full  set  of  cut 
glass  decanters  and  glasses,  one  dozen  sherry  glasses* 
one  dozen  champagne  glasses,  one  dozen  liquor  glasses, 
two  decanters,  value  $75." 

There  was  testimony  on  the  part  of  the  defendant, 
that  this  glassware  alone  would  fill  a  barrel ;  also  that 
a  complete  dinner  set  consisted  of  150  pieces,  and  that 
it  would  fill  a  cask  of  20  cubic  feet.  There  was  evi- 
dence on  the  part  of  the  plaintiff  showing  that  china 
was  usually  packed  in  casks,  and  tending  to  show  that 
the  largest  sized  casks  would  contain  all  the  articles, 
even  taking  the  dinner  set  at  160  pieces  ;  that  a  com- 
plete dinner  set  might  consist  of  100  pieces  or  less,  acd 
that  that  which  plaintiff' s  witnesses  called  a  barrel,  was 
a  large  sized  cask.  One  of  the  witnesses  testified  that 
he  had  seen  casks  in  china  manufactories,  and  always 
imagined  a  cask  to  be  a  very  large  barrel,  and  would 
speak  of  it  as  a  barrel  of  china  ;  and  the  rare  of  freight 
paid  tended  to  show  that  that  which  was  shipped,  by 
whatever  name  it  might  be  called,  contained  20  cubic 
feet.  There  was  no  evidence  as  to  the  valne  of  the  arti- 
cles, except  that  given  by  the  plaintiff's  witnesses. 

There  was  also  a  question  as  to  whether  a  si)ecial 
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agreement  had  been  entered  into,  limiting  defendant's 
liability  to  $5. 

The  defendant's  counsel  requested  the  court  to 
charge  *'that  if  the  jury  believed  the  testimony  as  to 
the  utter  incapacity  of  the  package  to  contain  the 
sworn  contents,  it  will  discredit  all  the  testimony  of 
the  plaintiff,  and  authorize  a  verdict  for  nominal  dam- 
ages." 

The  court  refused  so  to  charge,  and  defendant's 
counsel  excepted. 

The  court,  in  one  part  of  the  charge,  instructed  the 
jury,  that  if  the  special  agreement  were  not  made,  the 
defendant  "was  liable  for  the  amount  of  the  goods 
shipped."  And  in  another  part,  '^  for  the  actual  value 
of  these  goods." 

The  jury  rendered  a  verdict  for  plaintiff  for  $482. 

B.  C.  Chetwood^  attorney,  and  of  counsel  for  appel- 
lant, urged : — I.  The  verdict  is  clearly  not  only  against 
the  evidence,  but  also  in  the  teeth  of  the  judge's 
charge.  1.  By  the  evidence  uncontradicted  the  plain- 
tiffs should  have  recovered  $741,  or  thereabouts.  2.  If 
they  failed  to  recover  that  amount,  the  only  other  sum 
mentioned  was,  "  five  pounds  sterling."  3.  If  the  jury 
believed  the  testimony  of  defendants,  they  could  find 
only  nominal  damages. 

II.  The  judge  charged  them  in  terms  to  find,  if  they 
found  at  all  for  plaintiffs,  either,  1.  Amount  claimed  in 
complaint  with  interest ;  or,  2.  The  equivalent  of  five 
pounds  sterling,  in  United  States  currency.  The  jury 
set  at  naught  the  evidence,  and  turned  a  deaf  ear  to 
the  instructions  of  the  court,  and  found  an  utterly  un- 
supported verdict  for  $482.16.  *'  Where  the  amount  of 
a  verdict  is  determined  by  mere  conjecture,  and  is  not 
based  upon  any  calculation  warranted  by  the  testimony, 
it  will  be  set  aside  as  unsupported  by  sufficient  evi- 
dence "  (Bander  v.  Lasher,  6  Lan^s,  335).    "  To  justify 
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a  verdict,  the  law  requires  such  proof  as  will  leave  no 
reasonable  doubt  of  the  existence  of  the  fact  upon 
which  it  must  rest"  (Sheldon  v.  Hudson  River  R.  R. 
Co.,  29  Barh.  226;  see  also  Lough  v.  Romaine,  4l  J.  & 
8.  332  ;  McDonald  v.  Walter,  40  N.  T.  551). 

III.  Apart  from  all  mistake  on  the  jury's  part,  we 
conceive  the  appellants  have  a  good  exception  to  the 
judge's  refusal  to  charge  as  requested.  It  is  entirely 
within  the  principle  of  the  charge,  and  undoubtedly 
defendants  were  entitled  to  have  it  charged,  as  re- 
quested. If  explicit  instructions  are  refused  when 
asked  to  be  given  *  *  *  *  it  is  a  cause  for  a  new  trial 
(Green  v.  Hudson  River  R.  R.  Co.,  33  Barh.  25). 

John  M.  Bowers,  attorney,  and  of  counsel  for  re- 
spondent, urged: — I.  As  to  the  claim  that  the  defendants 
over  valued  their  goods,  and  that  such  articles  could 
not  have  been  contained  in  the  lost  cask.  The  plain- 
tiffs were  Gtermans,  and  innocently  speak  of  the  pack- 
age lost  as  a  "  barrel ;"  and  the  defendants  seek  to  prove 
that  the  plaintiff  Albert  Zimmerman  spoke  of  it  to  the 
witness  Losee  as  an  "  ordinary  flour  barrel,"  seven  cubic 
feet  in  size,  and  then  called  several  witnesses,  Rogers, 
Noonan  and  Alcock,  to  prove  that  such  a  barrel  could  not 
have  contained  all  the  articles  testified  by  the  plaintiffs 
to  have  been  in  the  package  lost.  Each  of  these  wit- 
nesses, however,  states  that  casks  are  very  much  larger 
than  barrels,  and  one  of  them,  Noonan,  says  that  a  cask 
would  have  contained  all  the  articles  named.  Each  of 
them  also  states  that  if  they  had  seen  the  package  lost, 
they  could  have  at  once  said  whether  it  was  a  barrel  or 
a  cask.  There  can  be  no  question  but  that  it  was  a 
cask.  It  was  so  spoken  of  by  Boumphrey,  one  of 
defendant's  witnesses,  who  says  it  was  a  cask  ;  and  by 
Titherington,  another  of  defendant's  witnesses,  who 
says  it  was  a  cask.  Both  these  witnesses  resided  at 
Liverpool,  and  both  saw  the  lost  package.    The  cai^o 
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book  of  the  defendant  also  speaks  of  it  as  a  cask ;  and 
in  the  parcel  receipt  counterpart  it  is  also  spoken  of  as  a 
cask.  Both  these  exhibits  were  written  by  parties  who 
saw  the  parcel.  No  other  person  who  ever  saw  the 
cask  gave  testimony  at  the  trial.  The  whole  matter  was 
properly  submitted  to  the  jury  as  a  question  of  fact, 
and  this  court  will  not  interfere  with  their  verdict. 

IT.  The  verdict  could  not,  in  any  event,  be  set  aside 
as  against  the  weight  of  evidence,  as  the  defendants 
made  no  motion  for  judgment  (Peake  v.  Bell,  14  N.  Y. 
8.  0.  H.  [7  Hun]  454,  and  cases  cited). 

By  the  Court.— Sedgwiok,  J. — ^The  request  to 
charge  implied  that  in  the  case  specified,  the  jury 
would  have  no  right  to  say  that  there  was  any  credible 
testimony  as  to  what  the  i>ackage  contained.  This  is 
not  a  necessary  result,  for  the  jury  had  the  right  to 
perceive  that  the  plain tiflfs'  testimony  was  in  part  true, 
and  the  defendant's  testimony  did  not  go  the  length  of 
showing  that  the  package  could  not  have  contained 
china  of  some  value,  to  more  than  a  nominal  amount. 

The  judge  instructed  the  jury  (after  leaving  the 
question  of  liability  of  only  £6,  to  them  properly)  that 
if  that  special  agreement  were  not  made,  the  defend- 
ants "  were  liable  for  the  amount  of  the  goods  shipped," 
and  in  another  place  ''  the  actual  value  of  these  goods." 
The  learned  counsel  for  appellant  supposes  that  this 
charge  strictly  held  the  jury  to  find  a  verdict  in  the 
amount  sworn  to  by  the  plaintiffs'  witnesses,  which  was 
materially  greater  than  the  verdict.  If  it  be  the  case, 
that  the  only  error  is  that  the  jury  did  not  find  an 
amount  as  great  as  the  evidence  indisputably  shows, 
then  the  verdict  might  be  increased  to  the  proper 
amount.  The  finding  of  the  jury  jvas  not  hurtful  to  the 
appellant,  and  cannot  be  complained  of  by  it.  The 
fact  that  the  jury  did  not  find  the  larger  amount,  shows 
that  in  their  discrimination,  they  believed  that  the 
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quantity  was  less  than  the  witnesses  testified  to,  from 
a  mistake,  a  miscalculation  of  the  fullness  of  the  sets  of 
china,  or  from  excusable  exaggeration,  but  not  necessa- 
rily from  intentional  falsehood. 

I  am  of  opinion  the  judgment  should  be  aflirmed 
with  costs. 


Speib,  J.,  concurred. 


JAMES  LALLT,  Plaiktiff  Ain>  Respondent,  v. 
JAMES  B.  COLGATE  and  ROBERT  COLBY, 
Defendants  and  Appellants. 

L  Check,  payable  m  gold,  made  wrrnotTT  coksidebattok. 

1.  bona-fide  holder  for  value, 
(a)  payee,  when  he  18,  80  as  to  entitle  him  to 
beoover  from  the  maker, 

1.  Where  the  maker  drew  his  check  for  the  purpose  of  making 
a  gold  loan,  and  without  receiving  at  the  time  any  cousid> 
eration  therefor,  but  relying  on  the  promise  of  a  third 
person  to  return  its  equivalent  in  currency,  at  the  market 
rate  of  gold,  on  that  day,  by  means  of  a  currency  check 
of  the  payee,  and  afterwards  to  adjust  any  fluctuation 
in  the  market  value  of  gold  occurring  pending  the  loan 
in  the  mode  usual  in  the  case  of  loans  of  gold,  delivered 
it  to  such  third  person  for  the  purpose  of  being  used  by 
him  to  settle  a  rate  of  gold  between  him  and  the  payee  on 
a  sale  of  coffee — (Such  settlement  is  termed  a  conversion 
of  the  price  of  goods  sold  on  credit  from  a  gold  to  a  cur- 
rency price.  One  of  the  modes  of  effecting  a  conversion, 
and  the  one  adopted  in  tins  case,  is  :  A  gold  account  is 
opened,  then  a  note  is  taken  for  the  approximate  amount 
of  the  sale  in  currency.  When  the  conversion  is  made  the 
purchaser  sends  gold  for  the  amount  of  the  invoice,  ami 
receives  from  the  seller  an  equivalent  amount  in  currency 
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at  a  fixed  premium  mutaally  agreed  oa,  being  ordinaiily 
the  ruling  rate  of  gold  at  the  time  the  conversion  is 
effected ;  the  gold  account  is  then  balanced  by  cash ;  a 
currency  account  is  then  opened  wherein  the  purchaser  is 
debited  with  the  currency  received  by  him  for  the  gold, 
and  credited  with  the  approximate  notes ;  upon  payment 
of  the  notes  and  whatever  balance  there  may  be  on  the 
currency  account  in  favor  of  the  seller,  that  account  is 
balanced  and  the  merchandize  paid  for).  Such  third  per- 
son used  the  defendant's  check  for  settling  the  rate  of  gold 
between  him  and  the  payee,  and  received  the  payee^s  two 
currency  checks,  drawn  to  his  order,  for  an  equivalent 
amount  in  currency,  at  the  premium  which  was  the  ruling 
rate  of  gold  at  that  time.  One  of  these  currency  checks  he 
indorsed  and  delivered  to  the  drawer  of  the  gold  check, 
the  other  one  he  did  not.  The  drawer  of  the  gold  check 
received  and  deposited  the  currency  check  delivered  to 
him,  and  stopped  payment  of  his  gold  check.  The  payee 
of  the  gold  check  had  no  notice  or  knowledge  of  the 
arrangement  made  between  its  drawer  and  the  third  person 
as  to  the  manner  in  which  it  was  to  be  paid  for. 

Held,  • 

the  payee  of  the  gold  check  was  a  Ifona  Jids  bolder  for 
value  without  notice  and  entitled  to  recover  from  the 
drawer, 
n.  Notice. 
CHECK  PAYABLE  TO  A  PAYEE  WHO  HAD  NO  DEALINGS 
VHTH  DRAWER,  EFFECT  OF  AS  NOTICE. 
Jn  the  above  put  case  the  fact  that  the  check  was  drawn  to  the 
payee's  order  when  he  had  no  dealings  with  the  drawer,  was 
not  such  notice  to  him  that  the  gold  check  had  not  been 
paid  for  as  to  put  him  upon  inquiry  and  make  the  cheek 
valueless  to  him  until  he  had  sent  his  currency  check  to  the 
drawer  of  the  gold  check, 
m.  MAXm. 

1.  The  maxim  that  ^*  When  one  of  two  innocent  persons  must  suffer 
by  the  wrong  of  another,  the  one  who  enables  such  other  to 
commit  the  wrong  must  suffer  the  consequences,''  appUed. 

IV.  GOLD  LOANS. 

1.  Mode  of  effecting  and  repaying  stated. 

V.  GOLD  SALES  ON  CREDIT. 

1.  Coneergion  of  gold  price  into  currency  price,  one  of  the  modes  of 
stated. 

Vol.  X.— 35 
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Before  Cubtis,  Ch.  J.,  Sanfobd  &  Fbeedmak,  J  J. 

Decided  May  6,  1877. 

The  appeal  was  taken  from  a  judgment  entered  in 
favor  of  plaintiff  against  defendants,  upon  the  rei)ort 
of  a  referee. 

The  case  was  tried  before  Henry  E.  Howland,  as 
referee. 

The  facts  of  the  case,  as  well  as  the  law  bearing  on 
them,  appear  in  the  referee's  opinion,  which  is  as  fol- 
lows: 

''This  is  an  action  on  a  gold  check  drawn  by 
defendants  to  plaintiffs  order  on  the  Bank  of  New 
York,  dated  April  8,  1873,  for  $5,123.50,  payable  in 
gold,  and  amounting  in  currency  to  $6,045.73. 

"  The  check  was  made  and  received  under  the  fol- 
lowing circumstances : 

"The  defendants,  who  are  bankers  and  extensive 
dealers  in  gold  in  New  York  city,  on  April  8,  1873, 
made  what  is  called  a  '  loan  of  gold  of  the  amount  of 
$5,123.50  to  the  mercantile  firm-  of  R.  M.  Bishop  &  Co., 
of  Cincinnati,  Ohio,  through  their  agent,  James  A. 
Robinson,  a  merchandize  broker  residing  in  New  York 
city.  Robinson  received  the  gold  from  the  defendants 
for  account  of  R.  M.  Bishop  &  Co.,  in  the  form  of  the 
check  in  suit  to  the  order  of  the  plaintiff,  promising 
them  to  return  its  equivalent  in  currency  at  the  market 
rate  of  gold  on  that  day  by  means  of  a  currency  check 
of  the  plaintiff,  stating  that  he  wanted  the  gold  to  set- 
tle a  rate  of  gold  between  the  plaintiff  and  said  R.  M. 
Bishop  &  Co.,  any  fluctuation  in  the  market  value,  oc- 
curring pending  the  loan,  to  be  afterwards  adjusted  in 
the  mode  usual  in  the  case  of  loans  of  gold,  which  are 
effected  as  follows  :  The  borrower  receives  the  gold  and 
gives  an  equivalent  in  currency,  either  in  bank  notes  or 
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a  currency  check,  according  to  the  value  of  gold  at  the 
time.  When  the  loan  is  returned  the  borrower  returns 
the  same  amount  of  gold  that  he  borrowed,  and  the 
lender  gives  back  the  same  amount  of  currency  which 
was  paid  by  the  borrower.  If  gold  is  actually  returned, 
there  is  no  adjustment  except  to  receive  back  the  cur- 
rency ;  but  if  the  borrower  subsequently  buys  the  gold 
of  the  lender,  there  is  an  adjustment,  in  case  the  price 
at  the  time  of  the  purchase  is  different  from  the  price 
at  which  the  loan  was  made  ;  if  gold  is  lower  at  that 
time,  the  borrower  receives  a  difference  in  currency  ;  if 
higher,  he  pays  a  difference  in  currency. 

''The  check  was  delivered  to  Robinson  in  the  de- 
fendants' office  in  Wall  street. 

*'  Subsequently,  and  on  the  same  day,  Robinson,  as 
a  broker  acting  for  said  R.  M.  Bishop  &  Co.,  delivered 
the  said  gold  check  to  the  plaintiff,  who  was  a  mer- 
chant in  coffees  and  other  merchandize  in  New  York, 
for  the  purpose  of  effecting  a  '  conversion  of  the  price 
of  coffees  previously  sold  by  the  plaintiff  to  said  R. 
M.  Bishop  &  Co.,'  on  credit,  from  a  gold  price  to  a 
currency  price. 

"  One  of  the  usual  modes  for  effecting  a  conversion 
in  the  trade,  and  the  mode  adopted  in  this  case,  is  as 
follows:  The  goods  having  been  sold  for  gold  on 
credit,  and  notes  taken  for  the  approximate  amount  in 
currency,  the  purchaser  sends  the  gold  for  the  amount 
of  the  invoice,  and  receives  from  the  seller  an  equiva- 
lent amount  in  currency  at  a  fixed  premium  mutually 
agreed  upon,  that  being  ordinarily  the  ruling  rate  of 
gold  at  the  time  the  conversion  is  effected.  There  is 
then  a  transfer  of  the  account  from  a  gold  to  a  currency 
account  on  the  books  of  the  seller,  and  from  that  time 
the  charge  stands  in  the  currency  account  alone,  and 
is  balanced  off  in  the  gold  account,  and  the  credit  con- 
tinues until  the  notes  become  due. 

"  The  delivery  of  the  gold  check  was  made  at  the 
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plaintiff's  office,  and  the  plaintiff,  for  the  purpose 
of  such  conversion,  gave  to  said  Robinson  his  two 
currency  checks  on  the  Fourth  National  Bank  of 
the  city  of  New  York  of  that  date,  for  the  equivalent 
of  said  gold  in  currency,  one  for  $3,046.73,  and  one 
for  $3,000,  both  drawn  to  the  order  of  Benjamin  P. 
Davis,  the  plaintiff  s  bookkeeper,  and  by  him  indorsed 
to  the  order  of  said  J.  A.  Robinson  at  his  request. 
On  the  same  day  the  plaintiff  def>osited  the  said 
gold  check  in  the  Fourth  National  Bank  for  collection. 
The  plaintiff  had  no  dealing  or  negotiation  with  the 
defendants,  and  no  knowledge  of  said  Robinson's 
promise  to  them  to  deliver  his  currency  check  to  them 
on  account  of  their  loan  to  Bishop  &  Co.,  but  he 
credited  the  amount  of  the  gold  check  to  Bishop  &  Co., 
upon  the  price  of  his  said  sale  to  them. 

*'The  following  morning,  April  9,  the  defendants 
received  from  Robinson  one  of  the  plaintiff's  said  cur- 
i-ency  checks  for  $3,045.73,  indorsed  by  him  to  their 
order,  inclosed  in  a  letter  written  by  him  to  their  gold 
clerk,  admitting  his  default  in  not  returning  the  resi- 
due. They  indorsed  and  deposited  the  said  check  in 
their  bank  for  collection,  and  stopped  payment  of  their 
gold  check  then  held  by  the  plaintiff.  Robinson  had 
drawn  the  money  on  the  currency  check  for  $3,000,  re- 
ceived by  him  from  the  plaintiff  on  the  afternoon  of 
April  8.  The  plaintiff  first  learned  that  payment  of 
the  gold  check  had  been  stopped  on  the  afternoon  of 
April  9. 

"  On  April  29,  1873,  after  the  commencement  of  this 
action,  the  defendants  returned  to  the  plaintiff  $3,045.73 
in  currency,  under  a  stipulation  that  the  same  should 
not  affect  the  rights  of  either  party  in  this  action,  which 
is  now  prosecuted  for  the  balance  of  the  currency  value 
of  said  gold  with  interest. 

^' There  is  no  doubt  that  the  two  transactions  of 
April  8,  viz.  ;    the   loan  of   the  gold  by  Colgate  & 
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Co.  to  Bishop  &  Co.,  and  the  conversion  of  the  price 
of  the  coffees  bought  by  Bishop  &  Co.  from  a  gold 
price  into  a  currency  price,  though  eflfepted  by  the 
same  broker  were  separate  and  distinct  transactions, 
and  that  as  between  the  plaintiff  and  the  defendants, 
there  was  no  privity. 

"  It  is  in  proof  that  the  broker,  Robinson,  stated  when 
he  effected  the  loan  from  defendants,  that  he  wanted 
it  to  settle  the  price  of  ooflfee  for  Bishop  &  Co.  with  the 
plaintiff,  and  promised  to  bring  back  the  plaintiff  s  cur- 
rency checks  at  a  future  time.  The  plaintiff,  however, 
was  no  party  to  this  agreement  between  Robinson  and 
the  defendants,  and  could  not  be  supposed  to  know 
anything  about  it. 

*'Was  the  fact  that  the  check  was  drawn  to  the 
plaintiff*  s  order  such  a  notice  to  him  that  the  gold  had 
not  been  paid  for,  as  to  put  him  upon  inquiry,  and 
make  the  check  valueless  to  him,  until  he  had  sent 
his  currency  check  to  the  defendants  ? 

''The  plan  tiff  was  entitled  to  this  amount  of  gold 
from  R.  M.  Bishop  &  Co.,  and  it  was  brought  to  him 
by  Bishop' s  broker,  in  order  to  effect  the  conversion 
from  gold  into  currency  in  the  manner  usual  and  cus- 
tomary in  the  trade.  It  was  proved  by  all  the  experts 
called  upon  the  trial,  that  deliveries  of  gold  in  New 
York  city  were  effected  either  by  delivery  of  gold 
coin,  gold  certificates,  gold  coupons  or  gold  checks. 

' '  The  plaintiff,  therefore,  received  this  gold  in  one  of 
the  usual  forms  of  delivery,  and  although  it  was  in  the 
form  of  a  check  drawn  by  a  third  person  with  whom 
he  had  no  dealings,  still  it  was  the  check  of  a  well 
known  dealer  in  gold,  a  fii-m  as  prominent  in  Wall- 
street,  as  dealers  in  gold,  as  any  bank  ;  perhaps  more 
so.  And  there  was  no  evidence  of  notice  brought  home 
to  the  plaintiff,  that  the  check  had  not  been  paid  for 
at  the  time  it  was  brought  to  him.  And  it  was  deliv- 
ered to  him  as  so  much  gold.    The  plaintiff  had  a  right 
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to  presume  that  it  had  been  paid  for,  or  that  the 
check  had  been  drawn  to  his  order  to  simplify  the 
transaction,  as  it  was  intended  for  him.  Such  a  course 
is  not  unusual,  according  to  the  testimony  in  this  case. 

*'The  testimony  of  experts  to  prove  a  custom  has 
failed  to  establish  an  universal  and  well  recognized  cus- 
tom. 

*'It  depends,  according  to  the  witnesses,  upon  the 
circumstances  of  each  case,  and  they  nearly  all  agree 
that  it  is  customary  to  draw  checks  to  the  orders  of 
parties  other  than  those  who  pay  for  them.  A  similar 
transaction  to  this  case  was  proved  to  have  been 
effected  with  Bowie,  Dash  &  Co. ;  and  the  taking  of 
Lally^s  check  in  this  transaction,  and  depositing  it  on 
Robinson's  indorsements,  tends  to  affirm  the  transac- 
tion. 

*'To  establish  usage,  it  must  be  well  known  and 
recognized,  and  so  clear  as  to  leave  no  doubt  as  to  the 
existence,  extent  and  meaning  of  the  usage  (Dawson  y. 
Kittle,  4  mil,  107). 

* '  Most  of  the  expert  testimony  related  to  cases  where 
there  were  direct  dealings  between  the  parties,  as  in 
the  case  of  deliveries  of  stocks,  sterling  exchange,  &c. 
Here  there  were  no  direct  dealings  between  the  plain- 
tiff and  the  defendants  ;  they  owed  no  duties  to  each 
other;  they  were  each  dealing  with  another  party 
through  the  same  broker,  and  their  duties  were  between 
themselves  respectively  and  that  third  party.  The 
fluctuations  in  gold,  on  the  gold  loan,  were  to  be  set- 
tled by  Colgate  &  Co.  and  Bishoj)  &  Co.,  and  the  ques- 
tions of  Robinson's  agency  and  right  to  receive  the 
currency  checks  of  Lally  were  to  be  settled  between 
Lally  and  Bishop  &  Co. 

''If  Colgate's  check  had  been  paid  at  the  bank  to 
Lally,  no  action  could  have  been  maintained  for  the  re- 
covery of  its  amount ;  for  Lally  would  have  been  a  bona 
fide  holder  for  value  ;  even  if  there  were  negligence  on 
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his  paxt,  he  was  entitled  to  hold  it  (Welch  v.  Sage,  47 
iV.  T.  143). 

"  Both  the  parties  to  this  action  having  acted  in  good 
faith,  it  may  be  difficult  to  say  which  should  suffer  the 
loss  ;  but  the  defendants  having  so  far  clothed  the  de- 
faulting broker  with  the  indicium  of  ownership  of  the 
check,  by  giving  him  possession  of  it  without  any  suf- 
ficient notice  to  the  plaintiff  that  it  had  not  been  paid 
for,  or  that  Robinson  or  his  principals,  Bishop  &  Co., 
had  no  funds  in  their  hands  against  which  the  check 
had  been  drawn,  must  be  held  liable  to  the  plaintiff  for 
the  amount  with  interest  (Barnard  v.  Campbell,  C5  iT. 
r.  456;  Cartwright  v.  Wilmerding,  24  Id.  621; 
Weaver  v.  Barden,  49  Id.  286 ;  Moore  v.  Met.  Nat.  Bk., 
'  45  Id.  41 ;  McNeil  v.  Tenth  Nat.  Bk.,  46  Id.  325). 

*' Henry  E.  Howland,  Referee." 

J9*.  F.  Marhury,  Jr.^  attorney,  and  jP.  F.  Marhury^ 
of  counsel  for  appellants,  urged : — I.  The  check  of  the 
defendants  was  given  to  Robinson  at  his  request,  to  be 
used  in  the  conversion  of  gold  into  currency,  in  a 
transaction  between  the  plaintiff  and  R.  M.  Bishop  & 
Co.,  of  Cincinnati.  It  was  to  be  paid  for  in  its  equiva- 
lent in  currency,  by  the  check  of  the  plaintiff  to  the 
order  of  the  defendants.  Defendants'  check  was  drawn 
to  the  order  of  the  plaintiff,  and  the  plaintiff,  in  pay- 
ing for  it,  should  have  drawn  his  check  or  checks  to 
the  order  of  the  defendants.  The  checks  were  negli- 
gently drawn  to  the  order  of  Robinson. 

II.  If  the  defendants  had  intended  to  trust  Robin- 
son, or  his  firm,  the  gold  check  would  have  been  drawn 
to  his  or  their  order,  but  this  was  intentionally  avoided. 
The  delivery  to  Robinson  of  certificates  or  of  gold,  was 
expressly  refused,  and  to  prevent  any  loss,  the  precau- 
tion was  adopted  of  drawing  the  check  to  plaintiff's 
order. 

ni.  The  defendants  did  not  owe  plaintiff  anything, 
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and  when  the  check  was  delivered  to  him,  payable  to 
his  order,  it  was  notice  to  him,  that  the  check  back 
should  be  drawn  to  defendants'  order.  .The  slightest 
caution  or  consideration  on  the  part  of  Davis  would 
have  prevented  any  loss. 

IV.  If,  instead  of  drawing  two  checks  to  the  order  of 
Bobinson,  one  of  the  members  of  the  firm  of  Robinson 
&  Rockwell,  to  accommodate  him,  as  Mr.  Davis  states, 
he  had  drawn  the  check  to  defendants'  order,  or  even 
taken  the  trouble  to  send  or  go  up  to  their  office,  and 
inquire  whether  he  was  doing  right,  all  this  trouble 
would  have  been  avoided.  But  he  made  the  mistake 
of  yielding  to  Robinson,  who  was  just  getting  ready  to 
abscond.  It  wus  an  additional  impropriety  to  draw  a 
check  to  the  individual  order  of  Robinson,  one  of  the 
members  of  a  firm. 

V.  Mr.  Davis  had  no  right  to  di'aw  these  checks  to 
the  order  of  Robinson.  When  Robinson  went  to 
plaintiff  s  office,  he  did  not  bring  a  check  payable  to 
the  order  of  himself  or  his  firm,  but  to  the  order  of  the 
plaintiff.  Plaintiff  knew  defendants  owed  him  no  gold, 
and  the  first  idea  which  wouli  occur  to  any  prudent 
person  would  be,  "I  must  pay  defendants  for  this 
gold,  or  get  their  consent  to  the  paying  for  it  to  any 
one  else." 

VI.  Where  one  of  two  innocent  persons  must  suffer 
from  the  fraud  and  misconduct  of  a  third,  he  who  ena- 
bled the  wrong-doer  to  perpetrate  the  wrong  must  bear 
the  loss.  Plaintiff,  through  Davis,  was  the  approxi- 
mate cause  of  loss. 

VII.  Robinson  did  not  have  some,  or  the  usual  evi- 
dence of  title.  The  check  was  not  payable  to  his 
order,  but  to  plaintiffs,  and  that  for  a  reason  and  to 
exclude  the  idea  that  it  was  Robinson's  proi)erty* 

VIII.  The  title  to  the  check  was  not  in  Robinson's, 
but  another  payee's  name — the  plaintiffs  was  expressly 
inserted.    Robinson  had  no  control  over,  nor  could  he 
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use  the  gold  check.    It  was  drawn  to  the  order  of  the 
plaintiff,  and  by  him  only  could  be  nsed. 

IX.  Mere  possession  of  a  check,  drawn  to  the  order 
of  a  third  person,  does  not  clothe  the  person  having 
possession,  with  the  indicium  of  ownership. 

X.  The  rule  in  regard  to  the  discount  or  sale  of  ne- 
gotiable paper  cannot  control  this  case.  It  rests  upon 
its  own  peculiar  facts  and  circumstances.  If  Robinson 
had  taken  a  check  payable  to  his  own  order,  and  nego- 
tiated it  to  a  bona  fide  holder  for  value,  the  rule  would 
apply. 

XI.  As  to  the  felations  between  defendants  and  R. 
M.  Bishop  &  Co.,  there  was  no  credit  given  or  ex- 
pected, except  to  the  extent  of  the  fluctuations  in  the 
I)remiura  of  gold.  On  all  these  conversions  of  gold 
accounts  into  currency  ones,  the  giving  of  the  gold  and 
the  taking  back  of  the  currency  were  to  be  simultane- 
ous. The  taode  of  conversion  is  referred  to  in  Davis" 
testimony.  Robinson  &  Rockwell  or  Robinson  were 
only  to  arrange  for  the  conversions. 

XII.  The  preponderance  of  evidence  as  to  usage  is 
decidedly  in  favor  of  defendants,  and  this  must  be  so 
from  the  nature  of  the  case.  The  usage  as  testified  to 
by  defendants'  witnesses  is,  that  where  gold  is  deliv- 
ered to  a  party  in  the  form  of  a  check,  payable  to  his 
order,  the  currency  check  in  payment  for  it  is  returned 
payable  to  the  order  of  the  party  who  drew  the  gold 
check.  It  would  add  frightfully  to  the  risks  of  busi- 
ness if  checks  could  be  drawn  to  the  order  of  any  one 
who  delivers  gold  or  stock,  instead  of  to  the  order  of 
the  parties  from  whom  the  stocks  or  gold  in  point  of 
fact  came.  In  this  case  there  was  express  and  distinct 
notice  that  gold  came  from  defendants,  who  alone  were 
the  parties  entitled  to  receive  payment  therefor. 

Joseph  A.  Welchj  attorney,  and  of  counsel  for  re- 
spondent, urged :— I.  The  defendants  wholly  failed  to 
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prove  a  commercial  usage  in  New  York,  requiring  the 
plaintiflf  to  communicate  with  them  before  receiving  the 
gold  check.  All  the  witnesses  on  this  subject  agree 
that  it  is  usual  to  issue  gold  checks  drawn  to  the  order 
of  third  persons,  and  collect  for  them  from  the  immedi- 
ate purchaser  or  borrower  ;  and  to  receive  gold  checks 
drawn  payable  to  the  party  receiving  them,  for  the  ac- 
count of  the  party  immediately  delivering  them,  and 
pay  that  party  for  them,  and  not  the  drawer. 

II.  Had  the  procurement  of  the  gold  check  from  the 
defendants  been  effected  by  a  fraud  on  the  part  of 
Robinson,  even  that  fact  would  not  constitute  an 
equity  in  their  favor  against  the  plaintiff,  who  is  a 
bona  fide  holder  for  value  (Clothier  ^?.  Adriance,  51 
N.  r.  322  ;  Paddon  v.  Taylor,  44  Id.  371 ;  Barnard  v. 
Campbell,  68  Id.  73).  {a)  The  title  of  the  plaintiflf  to 
this  check  could  only  be  impeached  by  proof  of  bad 
faith  in  him  in  taking  it  (Welch  v.  Sage,  47  Id.  143; 
Belmont  Bk.  v.  Hoge,  35  Id.  65  ;  Hoge  v.  Lansing,  Id. 
136 ;  Magee  v.  Badger,  34  Id.  247). 

III.  But,  the  defendants  are  estopped  by  their  own 
act  from  asserting  against  the  title  of  the  plaintiflf  any 
supposed  equity  that  they  njay  have  had  against  their 
immediate  purchaser.  The  check  intrusted  to  Robin- 
son was  used  by  him  exactly  in  accordance  with  the 
defendants'  instructions.  The  present  is  not  merely 
the  ordinary  case  of  apparent  ownership,  or  apparent 
Jus  disponendi  ;  it  is  one  of  actual  jus  disponendi^  if 
not  of  actual  ownership.  To  employ  the  ordinary  for- 
mula of  the  decisions,  the  defendants  have  so  acted, 
that  the  natural  consequence  of  their  act  has  been  to 
influence  the  plaintiflf  to  change  his  conduct  to  his 
damage ;  and  they  are  chargeable  with  an  intent,  and 
even  a  willful  design,  to  induce  him  to  believe  them  and 
to  act  on  that  belief  (Preston  v.  Mann,  25  Conn.  118  ; 
McNeil  tJ.  The  Tenth  Nat.  Bank,  46  N.  F.  325; 
Mc Williams  n.  Mason,  31  Id.  302  ;  Van  Dugen  %.  Howe, 
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21  Id.  531  ;  Clothier  v.  Adriance,  6l  Id.  322 
Crocker  v.  Crocker,  31  Id.  507 ;  DrisgoU  v.  W.  B.  &c 
M.  Co.,  59  Id.  97;  Porter  v.  Parks,  49  Id.  565 
Weaver  7?.  Barden,  Id.  286;  Moore  v.  Met.  Nat.  Bk. 
55  Id.  41 ;  McNeU  v.  Tenth  Nat.  Bk.,  46  Id.  325 
Seybel  v.  Nat.  Gj.  Bk.,  54  Id.  288 ;  Ledwich  v 
McKim,  53  Id.  307 ;  TumbuU  v.  Bowyer,  40  Id.  456 
N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34  Id.  59,  60 
Preston  v.  Mann,  25  Conn.  118). 


By  the  Court.— Fbeedman,  J. — After  a  full  and 
critical  examination  of  the  whole  evidence,  I  am  unable 
to  see  how  the  judgment  can  be  disturbed.  The  cause 
has  been  fully  and  fairly  tried.  The  findings  of  fact 
made  by  the  learned  referee,  are  supported  by  an  over- 
whelming preponderance  of  the  evidence  ;  his  conclu- 
sions of  law  are  a  correct  determination  of  the  rights  of 
the  parties  arising  from  the  facts  as  found,  and  the 
opinion  delivered  with  his  report  is  such  a  complete 
and  correct  exposition  of  the  law  of  the  case,  that  in 
my  judgment,  it  is  unnecessary  to  add  anything  to  it. 

The  exceptions  to  the  referee's  findings  and  his  re- 
fusals to  find  are  clearly  untenable,  and  the  exceptions 
to  his  rulings,  on  questions  of  evidence,,  appear  to  be 
equally  so. 

The  judgment  should  be  affirmed,  with  costs. 

CuBTis,  Ch.  J.,  and  Sandfobd,  J.,  concurred. 
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SPECIAL    TERM,  NOVEMBER,    1877. 


RITTERBAND,  Receiver,  etc.,  v.  BAGGETT  and 

OTHERS. 

L  Corporations. 

1.  COTTON  EXCHANGE. 

1.  Membership  in,  constitutes  property^  which  is  subject  to  be  ap- 
plied to  the  payment  of  the  debts  of  the  member. 

2.  Hestrictions  an  assignment  of  membership,  by  the  by-Jaws^  effect  of, 
(a)  Notwithstanding  a  by-law  whereby  an  assignment  can  be 

made  only  to  a  member,  or  a  member  elect,  the  membership 
constitutes  property ;  such  by-law  merely  affects  the  use  of  the 
property. 
8.  Compulsory  application,  h4)w  made, 
(a)  The  court  may  appoint  a  receiver  of  a  member*s  property, 
and  then  compel  an  assignment  to  such  person  (being  a 
member  or  member  elect)  who  shall  become  a  purchaser 
from  the  receiver,  or  to  a  member  or  member  elect,  in  trust, 
to  assign  to  such  person  (being  a  member  or  member  elect) 
who  shall  become  a  purchaser  from  the  receiver. 

2.  BY-LAWS. 

1.  Restrictions  by,  on  sale  or  assignment  of  shares  or  right  of 
membership,  effect  of. 

(a)  Does  not  destroy  the  character  or  incident  as  property,  which 
such  shares  or  right  of  membership  otherwise  had. 

Before  Speir,  J.,  at  special  term. 

This  was  an  action  in  equity  by  a  receiver  of  a  jadg- 
ment  debtor,  appointed  under  supplementary  proceed- 
ings, against  the  judgment  debtor  and  his  assignee  in 
bankruptcy  to  compel  an  assigument  of  a  seat  held 
by  the  judgment  debtor  in  the  Cotton  Exchange 

Macaulay  &  Co.,   on  April  16,   1874,  recovered  a 
judgment  against  the  defendant  Baggett,  for  the  sum 
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of  $2,408.60,  and  issued  execution  thereon,  which  was 
returned  unsatisfied,  and  supplementary  proceedings 
were  instituted  resulting  in  the  discovery  of  the  prop- 
erty sought  to  be  reached  by  these  proceedings.  The 
plaintiff,  on  July  17, 1874,  was  duly  appointed  receiver, 
and  all  the  personal  property  capable  of  manual  de- 
livery which  the  defendant  Baggett  then  had,  was 
transferred  in  title  to  the  receiver  excepting  such  prop- 
erty as  is  exempt  by  law  from  execution. 

The  New  York  Cotton  Exchange  was  organized  by 
an  act  of  the  legislature  of  the  State  of  New  York, 
passed  April  8,  1871,  for  business  purposes  in  the  -city 
of  New  York.  The  membership  is  elective  with  certain 
provisions  for  a  right  to  sell  and  assign  the  seat  in  the 
board  subject  to  an  election  of  the  purchasing  member 
by  the  board.  The  initiation  fee  for  membership  of  the 
exchange  is  fixed  at  $5,000,  and  for  which  a  certificate 
of  membership  is  issued.  On  the  surrender  of  this 
certificate  to  the  treasurer  a  transfer  may  be  made  by 
him  to  a  member  or  member  elect  only,  notice  of  the 
intention  to  transfer  having  been  duly  posted  in  the 
exchange  room  for  ten  days,  and  no  unsettled  claims 
to  members  of  the  exchange  having  been  presented 
against  the  party  transferring.  The  treasurer  is  to  be 
paid  $100  for  eaoh  transfer.  The  legal  representatives 
of  any  deceased  member  may  transfer  such  member- 
ship. By  the  charter  the  exchange  is  authorized  to 
take  and  hold  by  grant,  purchase  or  devise  real  and 
personal  estate  to  an  amount  not  exceeding  $300,000, 
for  the  purpose  of  the  association.  The  result  is  that 
as  the  number  of  members  is  limited  and  the  dues  are 
large,  the  right  to  a  seat  at  the  board  has  a  money 
value.  When  a  member  fails  to  perform  his  contracts 
or  becomes  insolvent  he  can  no  longer  be  a  member  of 
the  board  until  he  resumes  payment,  including  all 
penalties  and  charges,  but  his  seat  may  be  sold  for  his 
benefit  or  that  of  his  creditors  among  the  other  mem- 
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bers  of  the  board.  When  a  sale  of  the  rights  of  mem- 
bership is  made,  the  sale  is  to  be  made  by  the  superin- 
tendent of  the  exchange  to  the  highest  bidder  at  the 
exchange  room,  after  ten  days'  notice  i)osted  on  the 
bulletin  in  the  room.  Any  member  may  purchase  the 
rights  of  membership  of  any  other  member  which' shall 
give  him  the  right  to  sell  the  same  to  any  other  mem- 
ber or  members  elect. 

About  eight  or  ten  months  subsequent  to  the  ap- 
pointment of  the  plaintifif  as  receiver,  the  defendant 
Baggett,  who  before  had  become  a  member  of  the  ex- 
chahge,  was  declared  a  bankrupt,  and  the  defendant, 
George  H.  Fletcher,  was  appointed  his  assignee. 
Thereupon  a  motion  was  made  to  compel  the  defend- 
ant Baggett  to  make  an  assignment  of  his  seat  to  the 
assignee  of  the  receiver,  as  the  receiver,  according  to 
the  rules  of  the  cotton  exchange,  could  not  take  such 
assignment  personally,  he  being  neither  a  member  nor 
member  elect.  The  demand  for  an  assignment  was 
based  upon  an  offer  which  he  had  received  from  a  Mr. 
Covas.  On  this  motion  the  defendant  Baggett  claimed 
that  the  seat  was  not  property,  and  that  the  assignee 
should  be  made  a  party.  An  order  was  duly  made  and 
entered  by  the  court,  making  the  assignee  in  bank- 
ruptcy a  party,  as  necessary  on  the  question  of  com- 
pelling such  an  assignment  to  be  made.  Hence,  upon 
leave  being  granted,  this  action  was  commenced  to 
compel  Baggett  to  assign  to  a  person  to  be  designated 
by  the  receiver,  from  whom  he  may  have  received  or 
should  receive,  an  offer,  according  to  the  rules  of  the 
cotton  exchange  for  his  seat  therein. 

Simon  Sterne^  of  counsel,  for  receiver. 

B.  a.  Olcotij  of  counsel,  for  Baggett. 

Francis  M.  Scott,  of  counsel,  for  Cotton  Exchange. 
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Si^EiR,  J. — The  appointment  of  plaintiff  as  receiver 
of  Bag^ett^  made  in  the  supplemental  proceedings  under 
the  Code,  vested  in  him  the  legal  title  to  all  the  per- 
sonal property  of  Baggett,  By  force  of  the  statute, 
Code,  §  298,  the  receiver  of  the  judgment  debtor  is  sub- 
ject to  the  direction  and  control  of  the  court  in  which 
the  judgment  was  obtained,  upon  which  the  proceed- 
ings are  founded.  This  action  was  commenced  by  leave 
granted  by  this  court,  and  the  receiver's  appointment 
confers  upon  him  the  right  to  compel  a  discovery  on 
defendant's  oath  of  all  his  property.  I  am  of  the  opin- 
ion that  the  seat  in  the  cotton  exchange  was  an  incor- 
poreal right  which  Baggett  had  at  the  time  he  be- 
came bankrupt,  and  was,  in  the  fullest  sense  prop- 
erty, and  that  the  franchise  and  privileges  secured 
to  the  exchange  by  its  charter  and  the  high 
price  of  the  initiation  fee,  show  that  it  was  valu- 
able property.  Nor  can  I  doubt  that,  had  there 
been  no  supplemental  proceedings  under  which  a 
receiver  was  appointed,  it  would  have  passed  subject 
to  the  rules  of  the  cotton  exchange  to  his  assignee  in 
bankruptcy,  and  if  there  had  been  left  in  the  hands  of 
the  members  of  the  board  any  balance  after  paying  the 
debts  due  to  the  members,  and  all  penalties  and  charges, 
that  balance  might  have  been  recovered  by  the  assignee. 
The  question  whether  the  seat  in  the  board  was  prop- 
erty has  been  fully  settled  in  a  late  case,  almost  if  not 
entirely  identical  with  the  case  at  bar  (Hyde  v.  Woods, 
4  Ott.  524).  It  is  there  held  that  a  seat  in  such  a  board 
is  not  a  matter  of  absolute  purchase.  That  there  is  no 
reason  why  the  stock  board  should  not  make  member- 
ship subject  to  the  conditions  and  rules  of  the  board 
unless  it  is  a  violation  of  some  statute  or  some  principle 
of  public  policy.  The  reason  given  is  sound  :  ' '  that  the 
rule  entered  into  and  became  an  incident  of  the  prop- 
erty when  it  was  created,  and  remains  a  part  of  it  into 
whose  hands  soever  it  may  come"  (see  also  NichoUs, 
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&c.  V.  Eaton,  91  U.  S.  R.  716).     The  question  being 
settled  that  the  seat  in  question  is  property  of  valae,  I 
think  it  is  the  duty  of  the  court  to  enforce  its  transfer 
for  the  plaintiffs  benefit  in  this  action  either  to  a 
receiver  or  to  a  third  person  qualified  to  work  out  the 
designs  of  the  law.     We  have  seen  that  the  personal 
estate  of  the  debtor  becomes  vested  in  the  receiver 
from  the  time  and  by  virtue  of  his  appointment.     The 
entry  of  the  order  appointing  the  receiver,  places  the 
title  of  all  the  x)ersonal  property  in  him.    The  provis- 
ions of  the  Code  relating  to  supplemental  proceedings 
were  enacted  for  the  purpose  of  making  the  property 
of  the  debtor  available  assets  in  his  hands  to  pay  his 
debts.    By  a  by-law  of  the  exchange  this  property  can- 
not be  assigned  to  any  one  but  members  and  to  mem- 
bers elect.    It  cannot  therefore  be  assigned  to  tlie  re- 
ceiver as  he  is  neither  a  member  nor  a  member  elect. 
If  this  property  cannot  be  reached  by  the  receiver  by 
reason  of  the  restriction  placed  on  its  transfer  by  the 
by-laws  of  the  cotton  exchange,  then,  to  this  extent,  the 
object  and  intention  of  the  Code  becomes  not  only  a 
dead  letter  but  lifeless  in  spirit.    These  restrictions, 
however,   do  not  form  an    insurmountable  obstacle. 
Rights  of  property  from  time  immemorial  could  be 
reached  by  a  creditor's  bill,  and  it  is  now  well  settled 
that  the  same  result  may  be  accomplished  by  proceed- 
ings under  the  Code  which  furnish  a  substitute  for  that 
proceeding  in  chancery.     Personal  property  passes  to 
the  receiver  without  assignment ;  but  if  an  assignment 
be  necessary  to  effect  the  purpose  of  the  law,  I  do  not 
question  the  power  of  the  court  to  direct  it  to  be  done. 
It  is  not  an  indispensable  requisite  that  such  assign- 
ment should  be  made  direct  to  the  receiver.     It  ma v  be 
made  to  such  purchaser  from  him  who  is  either  a  mem- 
ber or  member  elect  of  the  exchange,  or  to  a  member  or 
member  elect  to  hold  in  trust  to  assign  under  the  pre- 
vious direction  to  said  purchaser  from  him,  or  shall  be 
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either  a  member  or  member  elect.  I  therefore  ^trect 
an  assignment  to  be  made  to  Mr.  Covas  or  some  other 
competent  and  fit  member  of  the  cotton  exchange  with 
apt  and  proper  directions. 


PAUL   BATZEL,    Plaintiff,   v.  OLGA   BATZEL, 

Defendant. 

DiVOROB.A  VINCULO. 

TRIAL  BY  JURY  OF  ISSUES  OF  FACT  IN  ACTION  FOR ; 
RIGHT  TO. 

1.  Each  party  has  both  a  eorutitutianal  and  statutory  right  to 
such  trial. 

(a)  Rbfbbencb  or  tbial  bt  thb  court  can  not  be  com- 
pelled. 

(b)  Waiver.  The  right  to  a  trial  by  jury  may  be  waived 
in  the  manner  prescribed  by  section  1009  of  the  Code  of 
Civil  Procedure.* 

Sections  253,  266,  270,  271  of  the  Code  of  Procedure,  Rule  40  (for- 
merly 83)  of  the  rules  in  force  prior  to  January  1,  1878 ;  sections 
968,  969,  970,  1013,  of  the  Code  of  Civil  Procedure;  chap.  15,  of 
the  report  of  the  commissioners  to  revise  the  statutes  to  the  leg- 
islature of  1877,  2  Ed7n,  K,  Y.  Statutes,  150,  1  liev.  Stat.  145, 
§  40;  1  B.  L,  197;  art.  1,  §  2,  Constitution  of  1846,  and  t  1,  of  § 
6,  of  the  so-called  temporary  act  of  June  2,  1877,  referred  to, 
commented  on,  and  compared,  -with  the  above  result. 

Before  Freedman,  J.,  at  special  term. 

Decided  Jfovember,  1877. 

Motion  by  plaintiff  to  vacate  order  settling  the  is- 

*  The  point  whether  a  failure  to  make  a  special  motion  for  an  order 
directing  issues,  to  be  tried  by  a  jury,  under  the  provisions  of  section 
970  of  the  Code  of  Civil  Procedure,  and  rule  31  of  the  present  rules 
of  court,  would  operate  as  a  waiver  of  the  right  to  a  jury  trial,  was 
not  involved,  nor  was  it  discussed  or  determined. 
Vol.  X.— 86 
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sues  to  be  tried  by  jury,  and  for  an  order  of  reference 
of  the  issues. 

The  action  is  brought  by  the  husband  against  the 
wife  for  a  divorce  on  the  ground  of  adultery. 

The  defendant,  by  her  answer,  denied  the  acts  of 
adultery  charged  in  the  complaint. 

Issue  was  joined  August  15,  1877,  and  immediately 
thereafter  defendant  moved  for  an  order,  and  on  August 
29,  1877,  an  order  was  granted  and  entered,  directing 
the  issues  specified  therein  to  be  tried  by  a  jury. 

Alfred  Erbe^  of  counsel,  for  the  plaintiff. 

FranJc  Maloesay^  of  counsel,  for  the  defendant. 

Pbeedman,  J. — ^The  order  directing  the  issue  of 
adultery  to  be  tried  by  jury  was  regularly  made. 

Section  263  of  the  Code,  then  in  force,  provided  that 
an  issue  of  fact  in  an  action  for  a  divorce  from  the 
marriage  contract  on  the  ground  of  adultery,  must  be 
tried  by  a  jury,  unless  a  jury  trial  be  waived,  as  pro- 
vided in  section  266,  or  a  reference  be  ordered  as 
provided  in  sections  270  and  271.  Section  266  provided 
that  trial  by  jury  might  be  waived,  1.  By  failing  to 
appear  at  the  trial ;  2.  By  written  consent,  in  peraon 
or  by  attorney,  filed  with  the  clerk  ;  3.  By  oral  consent 
in  open  court,  entered  in  the  minutes.  The  reference 
referred  to  could  not  be  compelled,  but  ordered  upon 
the  written  consent  of  the  parties. 

In  addition,  rule  40  (formerly  33)  provided  as  fol- 
lows: "In  all  actions  for  a  divorce,  when  issue  is 
joined  by  the  pleadings,  upon  the  question  of  adultery, 
such  issue  shall  not  be  tried  by  a  jury  until  the  issue 
to  be  tried  shall  be  settled  in  like  manner  as  in  other 
actions,  where  issues  arising  out  of  the  pleadings  are 
required  to  be  settled." 
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In  the  other  actions  thus  referred  to,  if  either  party 
desired  a  trial  by  jury,  he  had  to  give,  within  ten  days 
after  issue  joined,  notice  of  a  special  motion  for  the 
settlement  of  the  issues  to  be  submitted  to  the  jury. 

The  defendant  in  this  case  neither  waived  a  trial  by 
jury,  nor  did  she  consent  to  a  reference,  and  as  in  all 
other  respects  she  fully  complied  with  the  rule,  her 
right  to  a  trial  by  jury  seems  incontestable. 

It  is  claimed,  however,  by  the  learned  counsel  for 
the  plaintiff  that  the  law  upon  the  subject  has  been 
changed  by  the  new  Code  of  Civil  Procedure  which 
went  into  effect  on  September  1,  last;  that  under 
that  act  a  reference  may  be  compelled  by  the  court, 
and  that  this  power  extends  to  all  trials  had  after 
the  day  named.  Furthermore  it  is  insisted  that  the 
evidence  to  be  given  on  behalf  of  the  plaintiff  in 
this  action  is  unlit  for  publication,  and  that  for  this 
reason,  and  in  the  interest  of  good  morals,  the  court,  in 
the  exercise  of  the  newly  conferred  power,  should 
revoke  the  order  of  August  29,  and  substitute  therefor 
an  order  of  reference. 

Section  968  of  the  new  Code,  it  is  true,  in  enumer- 
ating the  actions  in  which  the  issues  of  fact  must  be 
tried  by  a  jury,  omits  to  name  the  action  for  a  divorce, 
and  such  omission,  as  appears  from  the  note  of  Com- 
missioner Throop,  was  purposely  made. 

Equally  true  it  is,  that  section  969  provides  that  an 
issue  of  fact,  in  an  action  not  specified  in  the  last  pre- 
ceding section,  or  wherein  provision  for  a  trial  by  jury 
is  not  expressly  made  by  law,  must  be  tried  by  the 
court,  unless  a  reference  or  a  jury  trial  is  directed,  and 
that  under  section  1013,  all  actions  triable  by  the  court 
without  a  jury,  may  be  referred  at  the  discretion  of  the 
court,  and  of  its  own  motion,  as  well  as  upon  the  ap- 
plication of  either  party. 

But  the  difficulty  is,  independently  of  the  saving 
clause  contained  in  paragraph  1  of  section  6,  of  the  so- 
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called  temporary  act  of  June  2,  1877,  first,  that  an 
action  for  divorce  on  the  ground  of  adultery  is  one  io 
which  provision  for  a  trial  by  jury  is  expressly  made 
by  law,  and  that  consequently  it  falls  within  the  excep- 
tion contained  in  section  969 ;  and  secondly,  that  sec- 
tion 970  expressly  provides  that  where  a  party  is 
entitled,  by  the  constitution  or  by  express  provision  of 
law,  to  a  tiial  by  a  jury  of  one  or  more  issues  of  fact, 
in  an  action  not  specified  in  section  968,  he  may  apply, 
upon  notice,  to  the  court,  for  an  order  directing  all  the 
questions  arising  upon  those  issues,  to  be  distinctly 
and  plainly  stated  for  trial  accordingly. 

An  action  for  divorce  on  the  ground  of  adultery  is 
one  in  which  provision  for  a  trial  by  jury  is  expressly 
made  by  law,  because,  though  section  253  of  the  former 
Code  was  repealed  by  the  repealing  act  accompanying 
the  new  Code  of  Civil  Procedure,  the  repeal  did  not 
extend  to  the  provision  of  the  statute  relating  to  di- 
vorces (2  Edin.  N.  Y.  Statutes,  150,  §  40),  which 
makes  it  the  duty  of  the  court,  if  the  adultery  charged 
be  denied,  to  direct  a  feigned  issue  to  be  made  up  for 
the  trial  of  the  facts  contested  by  the  pleadings,  by  a 
jury  of  the  country  at  some  circuit  court. 

The  commissioners  to  revise  the  statutes,  in  omit- 
ting the  action  for  a  divorce  from  the  provisions  of  sec- 
tion 968,  did  so  because  they  intended  to  specially 
regulate  the  trial  of  such  an  action  by  a  separate  chap- 
ter. Their  views  upon  this  subject  may  be  found  in 
chapter  XV  of  their  report  to  the  legislature  of  1877 ; 
and  in  that  the  pre-existing  right  of  trial  by  jury  was 
preserved.  The  chapters  subsequent  to  chapter  XIII, 
however,  failed  to  become  law,  and  hence  the  statute 
above  alluded  to  (2  Edm,  N.  Y.  Statutes^  150),  re- 
mains in  force  in  its  original  form,  and  is  to  be  taken 
together  with  sections  968,  969,  and  970  of  the  new 
Code. 

In  addition  to  the  statutory  right  thus  existing, 
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there  is  also  a  constitutional  right  to  a  trial  by  jury,  of 
which  the  defendant  cannot  be  deprived  without  her 
consent.  To  make  this  clear,  recourse  must  be  had  to 
the  origin  of  the  jurisdiction  of  the  courts  of  this  coun- 
try over  matrimonial  controversies. 

In  England,  the  matrimonial  law  was,  prior  to  the 
American  Revolution,  administered  by  the  ecclesias- 
tical courts.  The  English  colonists  carried  with  them 
to  this  country  their  own  English  laws,  except  such  as 
were  inapplicable  to  their  altered  relations  and  circum- 
stances. But  they  did  not  carry  with  them  the  courts 
of  the  mother  country.  Consequently,  during  the  time 
intervening  between  the  establishment  of  the  colony 
and  of  the  courts,  the  laws  remained  practically  inoi)era- 
tive.  Though,  therefore,  the  courts  of  England  have 
specifically  held  that  the  matrimonial  law  of  the  eccle- 
siastical tribunals  is  a  branch  of  the  law  which  colonists 
take  with  them,  yet,  as  we  have  no  ecclesiastical 
courts,  and  never  had  them,  even  in  colonial  times,  it  is 
plain  that  no  tribunal  in  this  country  can  take  juris- 
diction of  marriage  and  divorce  causes,  without  the 
authority  of  a  statute.  AVhen  a  statute  has  given 
the  authority,  the  tribunal  is  to  exercise  it,  under  the 
regulations  of  the  statute,  according  to  the  law  as  ex- 
pounded by  the  ecclesiastical  courts.  But  in  so  far  as 
the  cause  of  divorce  or  the  course  of  procedure  is  regu- 
lated by  statute,  the  contrary  practice  formerly  prevail- 
ing in  the  ecclesiastical  courts  of  England  is  abrogated. 

In  the  State  of  New  York  jurisdiction  over  actions 
for  the  dissolution  or  suspension  of  the  marriage  con- 
tract was,  by  statute,  conferred  upon  the  court  of 
chancery,  and  the  act  conferring  the  jurisdiction  pro- 
vided, that  if  the  adultery  charged  be  denied,  the  court 
should  direct  a  feigned  issue  to  be  made  up,  for  the 
trial  of  the  facts  contested  by  the  pleadings,  by  a 
jury  of  the  country  at  some  circuit  court  (1  H.  L. 
197). 
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This  provision  relating  to  a  trial  by  jury  was  in- 
corporated into  the  revised  statutes  (1  Re7).  St.  145,  § 
40  ;  2  Edm.  N.  T.  Stat  150),  and  existed  at  the  time 
of  the  constitution  of  1846,  which  provides  (art.  1,  §  2), 
as  the  constitution  of  1822  had  previously  provided, 
viz  :  "  The  trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used,  shall  remain  inviolate  forever.'' 
The  word  "heretofore,"  as  used  in  this  clause,  means 
before  1846,  and  it  cannot,  to  limit  its  meaning,  be  car- 
ried back  to  1777,  and  confined  to  the  cases  which,  at 
that  early  period,  were  triable  by  jury  (Wynehamer  v. 
The  People,  13  N.  T.  378,  427,  458). 

Although,  therefore,  the  issue  or  issues  evolved  by 
the  pleadings  were,  according  to  the  course  of  the  eccle- 
siastical law,  tried,  not  by  a  jury,  but  by  the  judge, 
who  decided  all  questions  both  of  law  and  of  fact,  and 
although  the  practice  of  the  court  of  chancery,  as  it 
existed  while  this  State  was  a  colony,  dispensed  with 
trial  by  jury  in  all  cases,  except  when  specially 
directed  by  the  court,  the-  issue  of  adultery  was,  in 
this  State,  always  required  to  be  specially  submitted 
to  a  jury,  and  at  this  time  it  must  be  so  submitted, 
unless  a  trial  by  jury  be  waived  in  some  mode  pre- 
scribed by  law. 

There  being  no  waiver  in  the  case  at  bar,  the  motion 
for  a  revocation  of  the  order  awarding  issues  and  the 
substitution  of  an  order  of  reference,  must  be  denied  ; 
and  as  the  question  presented  is  somewhat  novel,  the 
denial  should  be  without  costs. 
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ALONZO  BELL,  Plaintiff,  v.  THE  SUN  PRINT- 
ING AND  PUBLISHING  COMPANY,  Defend- 
ant. 

libel.— pleading.— PARTIES,  JOINDER  OP. 
Where  the  words  charged  as  libelous,  arenot  actionable  per  9e,  the 

plaintiff  cannot  give  evidence  of  any  loss  or  injury  sustained  by 

the  publication,  unless  it  be  specially  stated  in  the  complaint; 

and  in  such  case  the  plaintiff  must  allege  and  prove  that  he  has 

suffered  some  pecuniary  damage  by  reason  of  the  libelous  matter. 
The  sole  ofSce  of  the  innuendo  is  to  explain.  It  cannot  introduce  new 

matter,  nor  in  any  degree  enlarge  the  sense  of  the  words  to 

which  it  relates.  * 

Where  libelous  matter  is  published  concerning  the  wife,  it  is  only 

when  the  action  is  maintained  by  reason  of  special  damages  to 

the  husband  that  he  can  sue  alone. 
The  words  charged  in  the  complaint  as  libelous,  which  are  given 

at  length  in  the  opinion,  held,  not  actionable  jmt  m. 

Before  Speib,  J. 

Decided  Dec  26,  1877. 

The  action  was  brought  for  the  recovery  of  $100,000 
damages  for  an  alleged  libel,  published  in  the  Sun^ 
April  18,  1877.  Defendant  demurred,  on  the  grounds 
stated  in  the  opinion. 

JSJ.  G.  BeUy  for  plaintiff. 

Willard  Bartlettj  for  defendant. 

Speib,  J. — ^The  words  in  the  complaint  charged  as 
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libelous  are  the  following:  "Civil  service  reform 
has  its  lapses  in  the  Interior  Department.  The  ex- 
amining committee  which  sat  on  Saturday  included 
Dr.  Warren,  Cleric  of  the  Board  of  Education,  and 
hurriedly  indorsed  for  dismissal  a  list  furnished  by 
a  bureau  oiBScer.  It  included  Miss  Maggie  Warren,  a 
sister  of  Dr.  Warren,  a  fact  which  was  not  ascertained 
until  yesterday.  To-day  she  was  reinstated.  Another 
fact  recently  came  to  light  in  regard  to  Bell,  now  Assis- 
tant Secretary  of  the  Interior.  Last  winter  Mr.  Duell, 
Commissioner  of  Patents,  was  dismissed  for  letting 
tracing  be  done  by  various  persons  under  assumed 
names.  Much  scandal  was  occasioned  at  the  time  by 
this  illegal  procedure.  It  now  appears  that  BeU's  wife 
[meaning  the  plaintiffs  wife]  was  one  of  those  paid  for 
this  work  in  her  maiden  name."  The  following  is  the 
innuendo:  "That  the  said  defendant,  by  said  publi- 
cations, did  charge  and  intended  to  charge  this  plaintiff 
with  being  guilty  of  fiaving  procured  money  for  his  wife 
from  the  United  States  Government  for  services  illegally 
under  an  assumed  name."  The  defendant  presents 
two  causes  of  demurrer  to  the  first  alleged  cause  of 
action :  1st.  That  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  2.  That  there  is  defect  of 
parties  plaintiff  in  the  non-joinder  of  the  wife  of  the 
said  Alonzo  Bell.  Although  the  complaint  contains  an 
allegation  of  general  damages  in  its  conclusions,  to  wit, 
"  That  by  reason  of  said  false,  scandalous,  and  malicious 
publication,  the  plaintiff  has  suffered  loss  in  his  good 
name,  fame,  credit,  and  reputation,  and  has  been 
brought  into  suspicion,  public  scandal,  contempt  and 
disgrace  among  his  neighbors,  &c.,  and  has  suffered 
damages  thereby  in  the  sum  of  one  hundred  thousand 
dollars,"  it  does  not  contain  any  averment  that  the 
plaintiff  has  sustained  any  special  damages.  In  an 
action  for  libel  where  the  words  are  not  actionable  per 
s€y   the  plaintiff   cannot  give  evidence  of   any  losa 
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or  injury  which  he  has  sustained  by  the  publication, 
unless  it  be  specially  stated  in  the  complaint.  The 
language  complained  of  is  not  actionable  per  se. 
When  the  words  charged  are  not  actionable  of  them- 
selves, the  plaintiff  must  allege  and  prove  that  by  rea- 
son of  the  libelous  matter  he  has  sustained  some  pecu- 
niary damages.  As  the  sole  office  of  the  innuendo  is 
to  explain,  it  cannot  introduce  new  matter,  nor  in  any 
degree  enlarge  the  sense  of  the  words  to  which  it  relates. 
The  publication  complained  of  does  not  *' charge  the 
plaintiff  of  being  guilty  of  having  procured  money  for 
his  wife  from  the  United  States  Government,  for  ser- 
vices illegally  rendered  under  an  assumed  name,"  as 
stated  in  the  innuendo.  There  is  no  averment  in 
the  publication  itself  which  can  possibly  be  called  • 
libelous  by  any  meaning  of  the  words  published 
having  reference  to  the  plaintiff,  Bell.  He  is  not 
charged  with  anything  affecting  him  injuriously. 
Where  there  is  no  ambiguity  in  the  language  .alleged 
to  be  libelous,  no  innuendo  is  required  to  give  point  to 
the  meaning.  The  charge  that  the  Commissioner  of 
Patents  was  dismissed  for  permitting  an  illegal  pro- 
cedure does  not  affect  Mr.  Bell  injuriously  in  any. 
way.  The  most  that  can  be  said,  so  far  as  it  concerns 
his  wife,  is  that  the  Commissioner  of  Patents  was  dis- 
missed for  the  illegal  procedure  of  letting  tracing 
be  done  by  persons  under  assumed  names,  and  that 
the  plaintiff's  wife  was  one  of  the  persons  paid  for 
doing  this  work  in  her  maiden  name.  If  the  Commis- 
sioner of  Patents  was  guilty  of  this  scandal,  it  is  diffi- 
cult to  see  how  that  affects  Mr.  Bell  or  his  wife.  Even 
if  the  demurrer  admits  that  it  concerns  Mr.  Bell,  it 
does  not  constitute  a  libel  upon  him.  If  the  words  re- 
late to  his  wife,  the  most  they  can  mean  is  that  in  this 
alleged  procedure  she  was  allowed  to  do  tracing  work, 
for  which  she  was  paid  in  her  maiden  name.  In  busi- 
ness matters,  a  contract  or  obligation  may  be  entered 
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into  by  a  person  by  any  name  he  choose  to  assume. 
The  law  looks  only  to  the  identity  of  the  individual 
(Doe  V.  Yates,  5  Barn.  &  Aid.  534 ;  Waterbury  v. 
Mather,  16  Wend.  611).  It  often  occurs  that  a  i)erson 
is  as  well  known  by  one  name  as  another.  In  litera- 
tare  and  the  drama,  writers  and  actors,  being  married 
women,  are  as  well  known  to  the  public  by  their 
maiden  names,  as  by  the  names  they  assume  upon  mar- 
riage. I  am  not  aware  that  this  practice  or  custom  has 
ever  been  considered  a  defect  or  want  of  moral  virtue, 
or  the  neglect  of  moral  duty  or  obligation.  Under  the 
second  ground  of  demurrer,  the  non-joinder  of  the 
wife,  it  is  to  be  observed  that  even  if  the  language  com- 
plained of  is  actionable  per  se,   the  suit  should  be 

•  brought  in  the  name  of  the  husband  and  wife.  It  is 
only  where  the  action  is  maintained  by  reason  of  spe- 
cial' damages  to  the  husband  that  he  may  sue  alone. 
It  is  already  apparent  from  the  foregoing  that  there  is 
nothing  in  the  publication  that  affects  the  husband 
except  by  relation  of  his  wife:  Unless  she  be  libeled 
there  is  not  any  thing  in  the  publication  which  entitles 
him  to  recover.    The  plaintiff  is  here  claiming  damages 

.  for  a  publication  concerning  a  married  woman,  and 
which  publication  concerns  him,  because  he  is  that 
married  woman's  husband.  If  he,  therefore,  brings  the 
action  without  joining  his  wife  as  a  party,  he  must  ad- 
mit that  the  publication  is  not  actionable  per  se.  If  the 
publication  is  actionable  per  se  he  must  admit  there  is 
a  defect  of  parties,  owing  to  the  non-joinder  of  his 
wife.  In  either  case  the  defendant  is  entitled  to  judg- 
ment on  the  demurrer. 


MEMORANDA 

OF 

CAUSES    DECIDED     DURING     THE     PERIOD    EM- 
BRACED   IN    THIS    VOLUME,    AND    NOT 
REPORTED    IN    FULL. 


JAMES  H.  CARRINGTON,  and  another,  Plain- 
tiffs AND  Respondents  n.  CHARLES  E. 
WARD,  AND  another,  Defendants  and  Ap- 
pellants, 

Before  Curtis,  Ch.  J,,  and  Spbir,  J. 

Dedd/ed  Jawmry  2,  1877. 

Thomas  H.  Hubbard^  for  defendants  and  appel- 
lants. 

William  H.  ArnouXy  for  plaintiffs  and  respond- 
ents. 

The  plaintiffs,  in  Jnly,  1870,  held  in  possession  one 
thousand  one  hundred  and  sixty-nine  barrels,  contain- 
ing fifty-two  thousand  three  hundred  and  thirty-nine 
gallons  of  oil,  owned  by  ouq  Cooipton,  and  subject  to 
a  lien  of  the  plaintiffs  to  the  extent  of  $15  per  barrel 
for  advances  made  by  them  to  Compton. 

The  plaintiffs,  at  the  request  of  Compton,  sold  to 
the  defendants  one  thousand  one  hundred  and  sixty- 
nine  barrels,  and  wei^  instructed  by  him  to  collect  as 
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delirered  $15  on  each  barrel,  taking  a  receipt  for  the 
same  from  the  defendants,  and  to  credit  them  to  the 
extent  of  $5,000,  if  they  should  deem  it  advisable.  The 
plaintiffs  sold  to  the  defendants  six  hundred  and  sev- 
enty-one barrels  of  the  oil  which  were  received  by  them 
and  they  paid  the  $16  per  barrel.  They  afterwards 
sold  seventy-five  barrels  of  the  oil,  and  the  defendants 
refused  to  pay  the  plaintiffs,  claiming  that  Compton 
owed  them,  and  thev  would  credit  him  for  the  amount. 

The  court  directed  a  verdict  for  the  plaintiffs  for 
the  amount  claimed  with  interest. 

The  defendants  excepted,  and  brought  this  appeal, 

Speir,  J.,  wrote  for  affirmance,  citing  Nottebohm  v. 
Mast,  2  Roberts,  249. 

CuBTis,  Ch.  J.,  concurred. 


THOMAS  C.  CLARK,  Plaintiff  and  Respondent, 
t.  JOHN  FLANAGAN  and  JACOB  A.  GROSS, 

Defendants  and  Appellants. 

»  

Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Bedded  Jan,  %,  1S77. 

Ahel  OrooJc,  for  appellants. 

Oeo.  M.  Curtis  and  Jas.  R.  Angela  for  resi)ondent. 

Appeal  from  judgment  entered  on  verdict  for  plain- 
tiff, and  from  an  order  denying  defendants'  motion  for 
a  new  trial. 

The  points  involved  were  :  (1).  Was  there  sufEldent 
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evidence  to  take  the  case  to  the  jury  ?    (2).  Was  the 
evidence  such  as  not  to  sustain  the  verdict  1 

Speib  J.,  wrote  for  affirmance  with  costs. 

CiTBTis,  Ch.  J.,  concurred. 


RUST,   Plaintiff  v.  HAUSELT,   et  cU.j   Defend- 
ants. 

Before  Sedgwick  and  Sandford,  JJ. 

Bedded  Fdyruary  6,  1877. 

Motion  for  leave  to  amend  order  of  reversal,  by 
inserting  a  direction  for  a  new  trial,  agreeably  to  the 
decision  of  the  court  at  general  term,  the  same  having 
been  inadvertently  omitted. 

Motion  granted  upon  terms. 

Decision  jper  Curiam. 


SUSAN  L.  HARRIS,  Plaintiff,  v.  SIDNEY  DIL- 
LON, et  al.^  Defendants. 

Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Bedded  May  8, 1877. 

A.  H.  Wagner^  for  plaintiflf. 
AUx.  ThaiUy  for  defendants. 
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On  the  trial  of  this  action,  a  verdict  was  directed  for 
the  defendants,  and  the  plaintiff's  exceptions  ordered 
to  be  heard  at  the  general  term  in  the  first  instance. 

The  appeal  involved  only  the  consideration  of  testi- 
mony. 

Curtis,  Ch.  J.,  wrote  for  denial  of  motion  for  new 
trial,  and  that  plaintiff's  exceptions  be  overruled,  and 
defendants  permitted  to  enter  judgment  upon  the  ver- 
dict with  costs. 


Spmr,  J.,  concurred. 


JAMES  W.  PHYFE,  Plaintiff,  v.  MICHAEL 
CAREY  AND  PETER  MASTERTON,  Defend- 
ants. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Speir,  JJ. 

Decided  May  8,  1877. 

John  Townshend,  for  plaintiff. 
A.  H.  Reavey^  for  defendant. 

At  the  trial,  the  court  directed  a  verdict  for  the 
plaintiff,  and  directed  the  exceptions  to  be  heard  in  the 
first  instance  at  the  general  term,  and  the  judgment  in 
the  mean  time  suspended. 

Curtis,  Ch.  J.,  wrote  that  the  defendant's  excep- 
tions should  be  overruled,  and  judgment  ordered  upon 
the  verdict,  in  the  plaintiff*  s  favor,  with  costs. 

Sedgwick  and  Speir,  JJ.,  concurred. 
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JAMES  D.  FOWLER,  anp  another,  Pi^aintiffs 
AND  Respondents  v.  JOHN  KELLY,  Defendaict 
AND  Appellant. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Speir,  J  J. 

Decided  May  8,  1877. 

Robert  S.  Oreen^  for  appellant. 
H.  Daily ^  Jr.^  for  respondent. 

Appeal  from  judgment  entered  on  verdict  for 
plaintiff. 

The  only  point  involved  was  as  to  whether  the  evi- 
dence was  such  as  not  to  uphold  the  verdict. 

Sedgwick,  J.,  wrote  for  affirmance  with  costs. 

Curtis,  Ch.  J.,  and  Speir,  J.,  concurred. 


JOHN  LEHMAIER,  et  aZ.,  Plaintiffs  t>.  ALMON 

W.  GRISWOLD,  Defendant. 

Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Detnded  May  8,  1877. 

Lewis  Sanders^  for  plaintiffs. 
(7.  A.jRunkl€j  for  defendant. 
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Verdict  directed  for  plaintiffs,  and  defendant's  ex- 
ceptions ordered  to  be  heard  at  the  general  term. 

Per  Curiam. — Judgment  for  plaintiff  on  the  verdict 
with  costs. 
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ACCEPTANCK 
See  Agbnct  ;  Estoppel,  5. 

ACCOUNTINa. 

See  Mortgage,  2  ;  LxsDixmo  ahd 
Tenant,  7. 

ACCOUNT  STATED. 

Where  the  defense  to  an  action  on 
contract  is  an  account  stated, 
errors  or  mistakes  therein  affect- 
ing the  result  may  be  shown. 
Wdsh  V.  Oerm.  Am.  Bk.,  462. 

See  BiUi  of  Particulabs,  1 ; 
Pleadingb,  2. 

ACTION. 

See  Bond  ;  Landlord  and  Tenant, 
7;  Libel;  Malicious  Prose- 
cution; Penalties. 
Trover,   8. 

AGENCY. 

F  and  C  entered  into  a  contract 
whereby  P  agreed  to  convey  to 

Vol.  X.— 87 


C  certain  premises.  C  directed 
F  to  make  the  deed  to  L.  In 
pursuance  of  such  direction  F 
executed  a  deed  conveying  the 
premises  to  L  and  delivered  it  to 
C  for  L.  This  deed  conveyed 
the  premises  *'  subject  to  a  cer- 
tain mortgage  made  by  F  .  .  .  . 
which  said  mortgage  the  party 
hereto  of  the  first  part  assumes 
and  agrees  to  pay  as  part  of  the 
consideration  hereinbefore  ex- 
pressed." L  subsequently  con- 
veyed tJie  premises  to  B  by  a 
deed  in  which  her  grantee  agreed 
to  pay  said  mortgage  as  part 
of  the  purchase  money.  In  an 
action  subsequently  brought 
against  F,  L,  B,  and  others,  to 
foreclose  this  mortgage,  the  com- 
plaint alleged  that  F  sold  and 
conveyed  the  premises  to  L  by  a 
deed  in  which  *^the  said  L  as- 
sumed said  mortgage  as  part  of 
the  consideration  on  such  pur- 
chase and  agreed  to  pay  the 
same."  L,  by  her  verified  answer 
to  this  complaint,  admitted  that 
F  sold  and  conveyed  to  her,  and 
further  alleged  ^'  and  this  defen- 
dant received  the  said  deed  and 
this  defendent  admits  that  this 
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defendant  received  said  land 
subject  to  said  mortgage,*'  but 
she  therein  denied  that  she  had 
ever  agreed  to  pay  the  mortgage, 
and  denied  that  under  the  deed 
to  her  she  was  bound  to  pay  it. 
In  that  action  judgment  of  fore- 
closure and  sale  was  rendered 
on  consent  of  her  attorney 
which  did  not  charge  her  with 
personal  liability  for  any  defi- 
ciency. Sidd^  prima  facie  evi- 
dence that  Cwas  L's  a^nt  for 
the  purpose  of  accepting  the 
deed  from  F  to  her,  and  that  by 
his  acceptance  L  became  bound 
to  perform  any  agreement  on 
her  part  contained  in  it.  Fair- 
child  y.  Lyruhy  266. 


APPEAL. 

1.  Record  evidence  is  received  in 
the  first  instance  on  appeal  to 
avoid  technical  defects,  pro- 
vided it  is  sQch  as  cannot  be 
controverted;  e.  g,y  an  order 
amending  a  sherifTs  return  nunc 
pro  tunc.  Bumham  v.  Bretman, 
Sheriff,  dtc.,  49. 

2.  The  rules  of  the  courts  seek  to 
secure  cases  and  exceptions, 
properly  settled  and  definitely 
determined,  as  to  their  form  and 
contents,  before  coming  before 
the  appellate  courts  for  consid-' 
eration,  and  to  give  all  parties 
opportunity  to  have  the  ques- 
tions brought  up  fairly  and 
accurately  for  review.  If  a 
party  appellant  prints,  files  and 
serves  a  case  that  is  not  the  case 
as  settled,  a  wrong  is  committed, 
and  it  is  a  necessary  incident  to 
the  powers  and  jurisdiction  of  a 
couA  in  the  administration  of 
justice,  that  it  should  have  con* 
trol  over  its  files  and  records,  to 
prevent  their  use  wrongfully. 
And  such  control  can  be  en- 
forced by  ordering  case  off  the 
files  of  the  court,  &c.,  as  in  this 
case,  in  conformity  with  rules 
10  and  44.     Tyng  v.  Manhy  235. 


3.  An  appella^-e  court  in  eeitsB 
cases,  will  pass  upon  the  weight 
of  conflicting  evidence.  I^iA 
v.  Pi/w,  11. 

4.  Verdict  for  less  than  plsintiff 
is  indisputably  entitled  to,  is  not 
cause  for  reversal  on  appeal  by 
defendant,  if  that  be  the  only 
error.  Zimmerman  v.  JVo^.  8.  8. 
Co,,  539. 

5.  When  a  witness,  to  a  question 
put,  volunteers  incompetent 
evidence,  no  cause  for  rever- 
sal results  therefrom.  This, 
although  the  question  put  was 
improper,  but  the  responsive 
answer  made  to  it  bad  no  force 
as  evidence.  O'Eagan  v.  DUlon^ 
456. 

%.  The  reception  of  incompetent 
evidence,  which  could  not,  by 
any  possibility,  have  injured 
the  party  against  whom  it  was 
given,  is  not  cause  for  zeversaL 
Ih. 

7.  Findings  of  referee  as  to  Talue 
of  attorney's  services,  where 
thens  is  conflict  of  evidence 
as  to  value,  must  be  aflirmed. 
Van  Eoery  v.  Adams,  126. 


ASSIGNMENT   FOR    BENEFIT 
OF  CREDITORS. 

1.  The  resignacion  of  an  assignee 
for  the  benefit  of  creditors  must 
be  made  to  the  supreme  court. 
Its  acceptance,  and  the  dischai^ 
of  the  assignee  from  the  trust, 
and  the  appointment  of  his  suc- 
cessor, are  all  matters  for  the 
action  of  said  court.  The  prop- 
erty and  trusts  created  by  such 
an  assignment  cannot  be  trans- 
ferred by  the  resignation  of  the 
trustee  in  favor  of  some  one 
else,  unaccompanied  with  the 
consent  of  the  oestuii  que  truit 
or  the  order  of  the  supreme 
court.    Keiley  v.  DuseinJbwry,  238. 

2.  Although  ordinarily  the  expen- 
ses incurred  by  an  assignee  for 
creditors  in  protecting  and  col- 
lecting the  assigned  assets^  are 
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firot  payable  out  of  the  proceeds 
before  distribution,  yet,  where 
the  ])rotection  and  collection  is 
carried  on  and  undertaken  for 
the  benefit  of  certain  creditors, 
under  an  agreement  whereby 
they  were  to  share  in  the  fruits 
in  a  certain  specified  manner, 
and  bear  the  expenses,  such  par- 
ties are  bound  by  their  agree- 
ment, and  cannot,  although  the 
litigation  and  proceedings  were 
carried  on  in  the  assignee's 
name,  claim  that  the  expenses 
should  be  paid  out  of  the  pro- 
ceeds before  making  the  distri- 
bution called  for  by  the  agree- 
ment.    Porwert  v.  Behnoni,  531. 

See  Attachment,  2;  Statute  of 
Fbauds. 

ATTACHMENT. 

1.  In  case  of  an  attachment  issued, 
in  an  action  against  copartners 
upon  a  firm  debt,  against  one  of 
the  firm,  only  the  right  and 
interest  of  the  partner  against 
whom  the  attachment  issued,  in 
the  partnership  goods,  which  is 
the  surplus  remaining  after  the 
partnership  debts  have  been 
paid,  can  be  seized.  Jhane  ▼. 
Lindsay,  899. 

2.  An  agreement  between  attach- 
ing creditor  and  subsequent 
assignee  of  the  firm,  whereby  in 
substance  the  assignee  was  to 
sell  the  attached  goods,  and  the 
applicability  of  the  proceeds  to 
be  determined  by  the  court  or 
otherwise,  as  the  parties  miffht 
agree,  places  the  attaching 
creditor  in  the  position  of  a 
purchaser  of  the  attached  in- 
terest at  a  sheriffs  sale  thereof. 
It  appearing  on  the  trial  of  an 
action  brought  by  the  attaching 
creditor,  based  on  such  agree- 
ment, that  at  the  time  of  the 
levy  of  the  attachment  the  firm 
was  insolvent,  that  no  part  of 
the  proceeds  was  applicable  on 
the  judgment  obtained'  in  the 


action  in  which  the  attachment 
issued,  the  complaint  was  prop- 
erly dismissed.     lb. 

ATTORNEY  AND  CLIENT. 

1.  The  principle  that  now  controls 
the  recovery  by  an  attorney  for 
his  professional  services  in  an 
action  against  his  client,  in  the 
absence  of  an  express  agreement,  . 
is  that  he  is  simply  entitled  to 
what  they  are  reasonably  worth. 
Van  Every  v.  Adams,  126. 

2.  The  determination  or  findings 
of  a  referee  as  to  the  value  of 
such  services,  where  there  is 
confiicting  testimony  as  to  such 
value,  must  be  affirmed.     lb. 

See  Lien,  1-8. 


AUTHORITY. 

Effect  of  decision  of  court  of  ap- 
peals, as  authority.  See  Froa, 
Bh.  V.  Mort(m^  472. 


BAILMENT. 

In  the  case  at  bar,  which  was 
against  a  warehouseman  for  loss 
of  goods,  it  was  contended  that 
sufficient  arrangements  were  not 
made  to  prevent  persons  enter- 
ing upon  the  premises  at  the 
front  door,  without  observati(m, 
and  also  that  a  rear  door  was 
left  in  such  a  state,  that  stran- 
gers might  have  entered  upon  the 
premises  without  being  noticed. 
The  judge  before  whom  the  case 
was  tried  directed  a  verdict  for 
the  defendants.  Upon  the  the- 
ory that  the  theft  was  committed 
by  a  person  entering  the  premi- 
ses burglariously  after  they  were 
closed  for  the  night,  the  direc- 
tion was  proper.  But  upon  the 
theory  that  the  goods  were  stolen 
by  a  person  concealed  upon  the 
premises  at  the  time  they  were 
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closed,  several  questions  ns  to 
the  care  and  diligence  of  defend- 
ants in  guarding  the  premises 
during  the  day,  arise.  To  jus- 
tify the  direction  of  the  judge, 
it  should  have  appeared  conclu- 
sively that  the  means  used  by 
defendants  to  prevent  a  thief 
from  entering  upon  the  premises 
in  the  daytime,  and  concealing 
himself  there,  and  being  locked 
in  at  closing  time,  were  such 
means  as  were  used  for  the  pur- 
pose by  owners  of  like  property 
in  like  circumstances.  In  the 
case  at  bar  such  was  not  the 
case,  and  the  jury  alone  could 
determine  by  a  verdict  the  con- 
clusions of  fact  in  the  premises, 
and  the  facts  should  have  been 
submitted  to  them.  Madan  v. 
C<nert,  135. 

See  Carbiers. 


BANKS  AND  BANKING.  ^ 

1.  The  fact  of  payment  by  a  bank 
of  the  amount  of  a  check  drawn 
by  the  depositor  to  the  order  of 
a  payee,  to  a  person  other  than 
such  payeee,  on  the  forged  in- 
dorsement on  the  check  of  the 
name  of  such  payee,  does  not 
constitute  a  defense.  It  is  not 
a  payment  to  the  written  order 
of  the  depositor.  This,  unmixed 
with  the  element  of  inducement 
by  or  through  the  depositor  to 
pay  on  the  forgery,  constitutes 
no  defense  to  an  action  brought 
by  depositor  for  recovery  of 
money  deposited.  WeUk  v. 
Oerm,  Am.  Bk.,  463. 

2.  That  a  depositor  signed  checks 
for  amounts  not  due  to  the 
payee,  trusting,  without  making 
a  personal  examination,  to  his 
clerk^s  statement  that  such 
amounts  were  due,  and  after 
signing,  handed  them  to  the 
clerk,  will  not  constitute  negli- 
gence in  above  case.     lb. 

8.  Non -discovery  of  the  forgery 
of  the  indorsements  upon  checks 


drawn  by  a  depositor  to  order 
of  a  payee,  which  checks  h^d 
been  honored  by  the  depository 
and  returned  to  the  depositor 
with  his  pass-books,  where  lie 
was  charged  with  the  amounts 
thereof,  for  a  length  of  time 
after  such  return,  say  two  years, 
and  the  not  making  any  claim 
against  the  depository  until  after 
such  discovery,  is  not  a  ratifica- 
tion of  the  payments  made  on 
such  foiged  indorsements.     lb. 


BILL  OF  LADING. 

Persons  receiving  bills  of  lading, 
&c.,  conclusively  presumed  to 
know  that  they  contain  terms  on 
which  property  is  to  be  carried. 
See  Mad4m  v.  Sherrard^  853. 


See  Sale,  1. 


BILL  OP  PARTICULARS. 

1.  Bill  of  particulars  is  demandable 
as  a  matter  of  right  only  when 
the  action  is  on  an  account 
stated,  not  when  it  is  based  on 
the  original  indebtedness.  Hdd 
in  this  case  not  to  be  demand- 
able.     Moore  v.  BeUxmi^  184. 

2.  An  order  to  that  effect  should 
be  obtained  at  special  term  in 
advance  of  the  trial,  when  it  is 
desired  to  preclude  the  giving 
of  evidence  for  failure  to  furnish 
bill  of  particulars  when  de- 
manded. If  the  motion  to* 
produce  is  made  in  the  first  in- 
stance at  the  trial,  it  is  then  at 
best  addressed  to  the  discretion 
of  the  trial  judge,  the  exercise 
of  which  should  not  be  in- 
terfered with  on  appeal.     lb. 


BILLS,  NOTES  AND  CHECKS. 

1.  Where  the  maker  drew  his 
check  for  the  purpose  of  making 
a  gold    loan,  and  without  re- 
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ceiying  at  the  time  any  con- 
sideration  therefor,  but  relying 
on  the  promise  of  a  third  person 
to  return  its  equivalent  m  cur- 
rency, at  the  market  rate  of 
gold,  on  that  day,  by  means  of 
a  currency  check  of  the  payee, 
and  afterwards  to  adjust  any 
fluctuation  in  the  market  value 
of  gold  occurring  pending  the 
loan  in  the  mode  usual  in  the 
case  of  loans  of  gold,  delivered 
it  to  such  third  person  for  the 
purpose  of  being  used  by  him  to 
settle  a  rate  of  gold  between  him 
and  the  payee  on  a  sale  of 
coffee — (Such  settlement  is 
termed  a  conversion  of  the  price 
of  goods  sold  on  credit  from  a 
gold  to  a  currency  price.  One 
of  the  modes  of  effecting  a  con- 
version, and  the  one  adopted  in 
this  case,  is :  A  gold  account  is 
opened,  then  a  note  is  taken  for 
the  approximate  amount  of  the 
sale  in  currency.  When  the  con 
version  is  made  the  purchaser 
sends  gold  for  the  amount  of  the 
invoice,  and  receives  from  the 
seller  an  equivalent  amount  in 
currency  at  a  fixed  premium 
mutually  agi'eed  on,  being 
ordinarily  the  ruling  rate  of 
gold  at  the  time  the  conversion 
IS  effected ;  the  gold  account  is 
then  balanced  by  cash;  a  cur- 
rency account  is  then  opened 
wherein  the  purchaser  is  debited 
with  the  currency  received  by 
him  for  the  gold,  and  credited 
with  the  approximate  notes; 
upon  payment  of  the  notes  and 
whatever  balance  there  may  be 
on  the  currency  account  in  favor 
of  the  seller,  that  account  is 
balanced  and  the  merchandize 
paid  for).  Such  third  person 
used  the  defendant's  check  for 
settling  the  rate  of  gold  between 
him  and  the  payee,  and  received 
the  payee's  two  currency  checks, 
drawn  to  his  order,  for  an 
equivalent  amount  in  currency, 
at  the  premium  which  was  the 
ruling  rate  of  gold  at  that  time. 
One  of  these  currency  checks  he 


indorsed  and  delivered  to  the 
drawer  of  the  gold  check,  the 
other  one  he  did  not.  The 
drawer  of  the  gofd  check  re- 
ceived and  deposited  the  cur- 
rency check  delivered  to  him, 
and  stopped  payment  of  his  gold 
check.  The  jiayee  of  the  gold 
check  had  no  notice  or 
knowledge  of  the  arrangement 
made  between  its  drawer  and 
the  third  person  as  to  the 
manner  in  which  it  was  to  be 
paid  for.  Utldy  the  payee  of 
the  gold  check  was  a  bona  fide 
holder  for  value  without  notice 
and  entitled  to  recover  from  the 
drawer.    LaUy  v.  Colgate^  544. 

d.  In  the  above  put  case  the  fact 
that  the  check  was  drawn  to  the 
payee's  order  when  he  had  no 
dealings  with  the  drawer,  was 
not  such  notice  to  him  that  the 
gold  check  had  not  been  paid 
for  as  to  put  him  upon  inquiry 
and  make  the  check  valueless  to 
him  until  he  had  sent  his  cur- 
rency check  to  the  drawer  of  the 
gold  check.     lb. 

8.  Payment  by  a  bank  of  the 
amount  of  a  check  drawn  by  a 
depositor  to  the  order  of  a 
payee,  to  a  person  other  than 
such  payee,  on  the  forged  in- 
dorsement on  the  check  of  the 
name  of  such  payee,  does  not 
constitute  a  defense  to  an  action 
to  recover  money  deposited. 
WeUk  V.  Oerm,  Am,  Bk,,  462. 


BOND. 

In  case  of  a  simple  indemnity  bond 
there  is  no  breach  until  actual 
damage  is  sustained  by  the 
obligee,  who  must  prove  the 
same  against  the  obligor  or  his 
indemnitor  to  sustain  his  action. 
There  is  a  distinction  between 
such  a  bond,  and  those  like  the 
bond  in  the  present  case,  where 
the  obligation  is  to  perform  a 
certain  act,  or  to  pay  specific 
debts,  and  to  hold  harmless  the 
obligee  therefrom.    In  the  latter 
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case,  the  breach  is  made  and 
the  contract  broken,  when  the 
obligor  fails  to  perform  the  act, 
or  to  pay  the  debts  he  cove- 
nanted to  pay;  and  upon  such 
failure  and  default,  the  obligee 
may  recover  the  entire  debt, 
although  he  had  not  been  com- 
pelled to  pay  anything  at  the 
time  the  action  was  brought  by 
him  against  the  obligor.  KMer 
V.  MaUlage,  247. 

BROKERS. 

1.  Authority  of  a  broker  to  bind 
his  principal  by  a  written  con- 
tract, is  implied  from  his  em-: 
ployment  to  sell  or  buy,  only 
where  he  effects  a  sale  or  pur- 
chase pursuant  to  the  oral  in 
structlons  of  his  principal.  It 
results,  that  he  cannot,  by  writ- 
ing, bind  his  principal  to  any 
contract  other  than  such  as  he 
was  employed  to  make,  that  if 
he  simply  brings  the  parties  to- 
gether, and  they  make  the  agree- 
ment themselves,  he  has  no 
implied  authority  to  make  a 
written  contract,  binding  on 
them  or  either  of  them,  although 
he  was  present  and  took  part  in 
the  bargaining.  Lamrmo$  v. 
Gallagher,  309. 

2.  In  above  case,  if  he,  having 
brought  the  parties  together, 
they  having  themselves  made 
the  agreement,  proceeds  to  re- 
duce the  agreement  to  writing, 
with  their  knowledge  and  assent, 
an  authority  so  to  do  would  be 
implied.  The  mere  act  of  writ- 
ing in  the  presence  of  the  par- 
ties would  not  show  knowledge 
on  their  part ;  but  is  one  fact  to 
be  considered  in  connection 
with  others.  In  determining 
what  authority  was  thus  con- 
ferred, the  facts  which  would 
justify  the  jury  in  thinking  that 
a  bought  note,  made  by  the 
broker,  was  so  made  with  the 
knowledge  and  assent  of  the 
purchaser,  should  be  considered 
in  determining  whether  it  was 


not  a  part  of  the  onderBtaDding 
of  the  parties  under  which  the 
bought  note  was  made,  that  the 
broker  should  also  make  a  sold 
note  which  should  bind  the 
seller.  If  it  was  the  understand- 
ing that  auoh  sold  note  was  also 
to  be  made,  then,  unless  it  was 
so  made,  there  is  no  considera- 
tion for  a  bought  note  made  by 
the  broker.    lb. 

BURDEN  OP  PROOF. 
See  Statute  of  Fbathm,  8. 

BY-LAWS. 

Restrictions  by  by-laws  on  sale  or 
assignment  of  shares  or  right  of 
membership  in  body  corporate, 
does  not  destroy  the  character 
or  incident  as  property,  which 
such  shares  or  right  of  member- 
ship otherwise  had.  RiUeHfond 
y.  Baggettj  550. 

See  GOBFOBATIONS,  6. 

CARRIERS. 

1.  A  concealment  by  the  shipper 
of  the  true  value  of  the  goods 
shipped,  or  his  silence  alone, 
discbarges  the  carrier  from  lia- 
bility for  ordinary  negligence. 
Magniai  v.  Dimtmore^  16. 

2.  The  court  of  a))peals  have  de- 
clined to  hold  that  such  an 
exoneration  would  reach  the 
carrier,  where  his  acts,  or  those 
of  his  servants  and  agents,  in 
relation  to  the  goods,  amounted 
to  mbfeasance  or  abandonment 
of  his  character  as  carrier.     lb, 

3.  The  rights  of  the  passenger  rest 
upon  the  contract  that  was  made 
when  he  purchased  bis  ticket. 
The  benents  he  gained  as  to 
times  and  trains,  and  the  journey, 
were  then  settled  and  fixed,  and 
the  limitations  of  his  rights  were 
then  settled  and  fixed.  If  the 
whole  of  plaintiffs  rights  were 
set  forth  by  the  ticket  he  pur- 
chased (see  opinion),  he  had  a 
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light  to  nothing  but  a  continu- 
ons  trip  from  New  York  to 
Rochester,  and  the  ticket  was 
not  evidence  of  his  right  to  take 
up  another  trip  without  paying 
fare,  after  he  had  stopped  at  an 
intermediate  station.  But  in 
this  case  the  dsfendants  had 
rules  and  regulations  that  gov- 
erned or  limited  this  ticket,  and 
its  use  by  the  passenger,  that 
were  more  favorable  to  the  pas- 
senger than  the  contract  as 
expressed  hy  the  ticket  itself. 
The  passenger  did  not  ask  that 
these  rules  should  be  expressed 
on  the  ticket,  and  he  did  not 
even  inquire  about  them.  In 
the  case  at  bar  these  rules  were 
reasonable,  and  did  not  take 
from  passengers  any  right  they 
W9uld  have  at  common  law. 
under  the  contract  as  made.  It 
is  not  a  case  where  the  rules 
seek  to  limit  any  common-law 
liability  of  the  carrier,  for 
breach  of  duty,  &c.  They  en- 
larged and  increased  the  rights 
and  privileges  of  the  passenger, 
beyond  these  embraced  by  "the 
contract  itself,  and  therefore  no 
special  or  personal  notice  of  the 
same  to  the  passenger  was 
necessary.  Ignorance  of  such 
rules  and  of  the  restrictions 
consequent  thereof,  in  such  a 
case,  does  not  alter  the  contract, 
nor  prevent  the  rules  and  the 
restrictions  being  a  part  thereof. 
They  enlarged  the  passenger's 
rights  and  privileges  of  trans- 
portation, subject  to  certain 
restrictions  and  forms,  which 
were  reasonable,  and  if  the  one 
was  accepted,  the  other  was 
coupled  and  united  therewith. 
In  the  present  instance,  although 
the  ticket  gave  no  privileges  be- 
yond a  continuous  trip,  yet  the 
rules  gave  the  passenger  all  he 
required  as  to  stopping  on  the 
way.  He  was  conscious  that  he 
did  not  know  the  rules  exactly, 
but  he  did  not  seek  for  any  in- 
formation in  regard  to  it,  and 
because  he  was  ignorant  of  tlie 


reasonable  form  in  which  the 
defendant  granted  the  privilege, 
he  claimed  the  right  to  exercise 
that  privilege  in  a  form  and 
manner  devised  by  himself. 
There  was  error  in  the  charge 
of  the  judge  before  whom  tlu? 
case  was  tried,  to  the  eifect  that 
the  plaintiff  could  recover  unless 
it  was  proved  that  he  hud  notice 
of  these  rules  and  regulations 
that  affected  the  ticket.  Ihm- 
phy  v.  Erie  Ry.  Co.  128. 

4.  Railroad  corporations  as  carriers 
of  passengers  for  hire,  are  bound 
to  use  all  such  reasonable  pre- 
cautions against  injury,  as  hu- 
man sagacity  and  foresight  can 
suggest.  Weston  v.  ]>f,  Y.  Ele- 
vated R.  R.  Co,,  156. 

5.  Passengers  have  a  right  to  as- 
sume that  if  they  proceed  with 
ordinary  care  over  platfoims  and 
through  passages  leading  to  and 
from  their  seats  in  the  train,  that 
they  may  do  so  without  risk  of 
injury  to  life  or  limb  from  an 
unsubstantial,  insecure  or  treach- 
erous foothold.  As  in  the  case 
at  bar  the  company  is  bound 
to  be  on  the  alert  during  cold 
weather  to  see  whether  there 
is  ice  upon  the  platform,  and  to 
remove  it  or  make  it  safe  by 
sanding  it,  or  putting  ashes  up- 
on it,  or  in  some  other  manner. 
The  degree  of  care  requisite  for 
safety  varies  with  the  exigencies 
of  the  case,  and  it  is  no  error  to 
asseit  that  a  more  watchful  scru- 
tiny and  care  should  be  exacted 
and  bestowed  in  winter  than  in 
summer  in  the  protection  of 
steps,  landings  and  platforms 
from  dangerous  accumulations 
of  ice  and  snow.     Ih 

0.  The  test  of  instruments  limiting 
the  liability  of  common  carriers 
by  clauses  of  agreement  inserted 
in  the  instrument  delivered  by 
them  on  the  receipt  of  goods  for 
carriage,  is  the  character  in 
which  it  is  received.  If  received 
and  taken  by  the  party  deliver- 
ing the  goods  for  carriage  as  a 
contract  between  him  and  the 
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carrier,  the  clauses  of  limitation 
will  be  binding;  otherwise  not. 
Madan  v.  8'terrard,  853. 
7.  Persons  receiving  bills  of  lading 
and  other  commercial  instru- 
ments are  conclusively  presumed 
to  know  that  they  contain  the 
terms  on  which  the  property  is 
to  be  carried,  and  to  have  as- 
sented thereto  ;  but  where  the 
business  of  the  carrier  is  the  car- 
riage of  the  luggage  of  travellers 
from  railroads,  steamboats,  &c., 
to  their  residences,  or  to  other 
railroads,  steamboats,  &c.,  and 
he  employs  agents  to  ao  on 
trains  of  cars,  and  steanil)oat8, 
&c.,  and  solicit  from  the  pas- 
sengers such  carriage,  and  such 
agent,  on  receiving  the  luggage, 
or  the  railroad  or  steamboat 
check  therefor,  gives  to  the  pas- 
senger a  printed  slip,  after  hav- 
ing written  thereon  a  description 
of  the  luggage  by  the  number  of 
the  check  received,  or  otherwise, 
there  is  no  such  conclusive  pre- 
sumption ;  and  the  question  as 
to  the  character  in  which  the 
paper  was  received  is  to  be  de- 
termined by  the  surrounding 
circumstances.  The  placing  of 
the  words  **  Domestic  bill  of 
lading "  on  the  paper  does  not 
alter  the  rule.     lb. 

See  Neoligencb,  4. 

CASES  CRITICISED,  POL- 
LOWED,  ETC. 

Mo$$  V.  AveriO,  10  N.  Y.  459.  Pol- 
lowed.      Brown  Bros.  v.  Torrey^ 

Morris  v.  Sliter^  1  Denio,  59.    Pol- 

'    lowed.     Kohner  v.  Higgins^  4. 

Williams  v.  Healy^  3  Denio,  863. 
Followed.    Kohner  v.  HigginSf  4. 

ffurburt  v.  Post^  1  Bosw.  28.  Pol- 
lowed.     Knox  V.  Hexter,  8. 

Kelsey  v.  Ward,  38  N.  Y.  88.  Pol- 
lowed.     Knox  v.  Hexter,  8. 

Boyd  V.  CoUy  20  How.  Pr.  884. 
Followed.     Lynch  v.  Pyne,  11. 

Finch  V.  Parker,  49  N.  Y.  1.  Pol- 
lowed.     Lynch  V.  Pyne,  11. 

Magnin  v.  Dinsmore,  62  N.  Y.  85. 


Followed.     Magnin  y. 

16. 
Thayer  v.  Lewis^  4  Den.  271.      Ci- 
ted and  approved.  People  ▼.  Bull, 

19. 
Cox.  V.  N.  T.  C.  AH.  R.  R.  R.  Cb., 

61   Barb.  615.      Cited  and  ap- 
proved.    People  V.  BuU^  19. 
Aeery  ▼.  Foley,  4  Hun,  415.     Fol- 
lowed.     WUson  V.  Knapp,  25. 
Wilcox  Y.  Eawdl,  44  N.  Y.  402. 

Followed.     Wea  v.  Fischer,  32. 
Eitel  T.  Bracken,  88  Sup'r  Ot.  7. 

Followed.     Weil  v.  Fischer,  32. 
JugHee  T.  Lang,  42  N.  Y.  498;  52 

Id.  828.    Followed.      Mason  v. 

Decker^  115. 
Glark  ▼.    CrtmdaU^  27  Barb.  78. 

Followed.     MiUs  ▼.  Gould,  119. 
Moses  Y.  Billing,  81  N.  Y.  462. 

Followed.     MUhY.  Gould,  119. 
Nelson  y.  PUmpton  F.  E.  Co.,  55 

N.  Y.  484.    FoUowed.    ifiZb  v. 

Gould,  119. 
Pollen  Y.  Leroy,  80  N.  Y.  556.   Ap- 
proved.   Mills  Y.  Gould,  119. 
Dustun  Y.  McAndrew,  44  N.  Y.  78. 

Approved.     MHUy.  Gould,  119. 
Lewis  Y.   Greiden,  49   Barb.   685. 

Approved.    MUIsy.  Gould,  119. 
Stow  Y.  Hamlin,  11  How.  Fr.  452. 

Followed.    Van  Every  y.  Adams, 

126. 
Garfield  y.   Kirk,  65  Barb.  464. 

Followed.    Van  Every  y.  Adams, 

126. 
Coleman  ▼.   LivingsUm,  56  N.  Y. 

658.      Followed.      Madan     v. 

Covert,  185. 
TUson  Y.  TerunHeger,  56  N.  Y.  278. 

Reviewed   and  followed.    Ein- 
stein y.  Chapman,  144. 
Campbell  v.  Foster,  85  N.  Y.  861. 

Followed.     Parker  v.  Harrisony 

150. 
EurUna  y.  K  T.  C.  dc  R.  R.  Co., 

40     N.     Y.     145.      Followed. 

WeeUm  y.  K  T.  El  R.  R.  Co.y 

156. 
McDonald  v.  C.  dif.    W.  R  R. 

Co.,   56  Iowa,  124.     Followed. 

Weston  9.  N.  T.  El  R.  R.  Co., 

156. 
Kemple  v.    Barrow,  89  Sup'r  Ct 

447.     Distinguished.     BUlon  v. 

Masterton,  177. 


INDEX. 


685 


BuUtifiM  Y.  Badde,  40  N.  T.  Sap'r 
Ct.  169,  172.  Followed.  Prod- 
uce Bank  y,  Morton^  124. 

Sweet  V.  BartleUy  4  Sandf.  661. 
Distinguished.  Crotty  v.  Mo- 
Kemie,  193. 

Bou>e  V.  Stevens,  34  Sup'r  Ct.  486. 
Followed.  litboUon  v.  King,  207. 

Stmtm  V.  WMer,  42  N.  Y.  351. 
Followed.     Aberlo  v.  i^a;«n,  217. 

I>6i>endorf  v.  1F<w«,  42  Barb.  227. 
Followed.     Aherle  v.  JTijen,  217. 

Davis  V.  iV:  r.  C.  <fc  IT.  i?.  i?.  R, 
Co.,  47  N.  Y.  403.  Approved. 
Leonard  v.  ilT.  T.  de.  R.  R,  Co. ,  225. 

Richardson  v.  JV.  T.  <fcc.  i2.  i?.  (7<?., 
45  N.  Y.  849.  Approved.  Leon- 
ard V.  N.  r.  Ac  R,  R  Co.,  225. 

IngersoU  v.  i\r.  F.  cfec.  R,  R,  Co.,  6 
T.  &C.  416.  Approved.  Leonard 
▼.  N.  T.  dhe.  R.  R.  Co.  225. 

Webber  v.  iV:  F.  cfcc.  i?.  i2.  C<?.,  8 
N.  Y.  Weekly  Dig.  472.  Fol- 
lowed. Leonard  v.  N.  T.  de.  R. 
R.   Co.,  225. 

Schatter  v.  Gardiner,  47  N.  Y.  402. 
Followed.  Leonard  v.  JT.  F.  <ftc. 
R.  R.  Co.  225. 

.B^«^  V.  L.  8.  d  M.  R.  R.  Co.,  4 
Hud,  349.  Followed.  Leonard 
y.  N.  T.  dc.  R.  R.  Co.,  225. 

Thurbery.  Harlem,  de.  R.  R.  Co., 
60  N.  Y.  331.  Followed.  Leon- 
ard V.  N.  Y.  de.  R.  R.  Co.  225. 

Sutherland  v.  JVl  T.  de.  R  R.  Co., 
41  Sup'r.  Ct.  17.  Distin- 
guished. Leonard  v.  N.  Y.  dc. 
R.  R.  Co.,  225. 

Mich.  E.  R.  R.  Co.  y.  Kunonn,  39 
III  272.  Followed.  Leonard  r. 
2f.  Y.  de.  R.  R.  Co.  225. 

Clement  v.  Canfield,  28  Yermt.  802. 
Followed.  Leonard  v.  If.  Y.  dc. 
R.  R.  Co.  225. 

Wyman  v.  P.  d  K.  R.  Co.,  46 
Maine,  162.  Followed.  Leon- 
ard V.  N.  Y.  dc.  R.  R.  Co.  225. 

Webb  V.  P.  dK.  R.  Co.,  57  Maine, 
117.  Approved.  LeoTiard  v.  N. 
Y.  dc.  R.  R  Co.,  225. 

Dvbois  y.  PhiUipi,  5  John.  235. 
Cited  and  approved.  Tyng  v. 
Marsh,  et  al.,  235. 
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Followed.     Keiley  v.  Dusenbury, 

238. 
-^mi^A  v.    ^i-o^y,    17  N.   Y.    176. 
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N.  8.  378.   Followed.    ITarZm  v. 

Coleman,  256. 
Irving  v.  iSec«^.  JFl  Jtu.  Co.,  1  Bos. 
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Pop.  L.  Ins.  Co.,  259. 
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Am.  Pop.  L.  Ins.  Co.,  269. 
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-4fn.  P(C|p.  L.  Ins.  Co.j  259. 
KirMand  v.  Dinsmore,    62  N.    Y. 
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Madan  v.  Sherrardj  353. 
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World  L.  Ins.  Co.,  409. 
Simmons  v.  SissoTis,  26  N.  Y.  276. 
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Ross  y.  Harden,  427. 
ZoWe?Z  y.  JJ.,  36  N.  Y.  838.    Re- 

viewed  and  distinguished.    Rots 

y.  Harden,  427. 
Cary   v.    TTAito,   59    N.   Y.    888. 

Reviewed    and    distinguished. 

Ross  y.  Harden,  427. 
B>-a^ru«  y.  Lord,  41  Sup'r  Ct.  198. 

Reviewed    and  followed.     Ron 

y.  Harden.  427.  ' 
5^tfrt    v.   Morse,    1    N.   Y.    877. 

Followed.      Black     v.     TTAtttf, 

446. 
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CODE  OF  CIVIL  PROCEDURE. 
(New  Code.) 

SI  968,  969,  970,  1009,  1018.     See 
Bated  y.  Bated,  661. 
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CODE  OP  PROCEDURE. 
(Old  Code.) 


S  264. 

§  470. 
S  222. 
S  866. 

{  890. 
S  268. 


298. 


S258. 

§  266. 
§  270. 
S  271. 


See  IhbaUon  v.  King^  207. 
See  Tyng  ▼.  Margh,  285. 
See  Palmer  v.  ^oicy,  865. 
See  27ir0nR4in  ▼.   Anittein^ 

875. 
See  .SoM  y.  Harden^  427. 
See  /VmL  JB'ik.  v.  Morton^ 

472. 
See  RiUerband  v.  Boffgett, 

556. 
See  .SMm?  y.  AitesZ,  561. 
See /ft. 
See  lb. 
Bee  lb. 


COLLECTOR  OF  ASSESS- 
MENTS. 

See  New  York  City. 

COMPENSATION. 

Principles  governing  compensation 
of  attorneys.  See  Van  Every  y. 
Adama^  126. 

CONDITION. 
Sec  CoirrRACTS,  7. 

CONSIDERATION. 
See  Contracts,  8,  4. 

CONSPIRACy. 
See  EymENOB,  8-10. 

CONSTITUTION. 

Const.  N.  Y.  1846,  art.  1,  {  2.  See 
Batzel  y.  Batzely  561. 

CONSTRUCTION. 

Words  in  a  deed  '^  party  of  the 
first  part,^'  construed  to  mean 
"party  of  the  second  part." 
See  Fairehild  y.  Lynch,  265. 

CONTRACTS. 

1.  In  a  contract  between  parties 
for  the  exchange  of  real  estate, 
where  each  party  covenants  to 
take  property  subject  to  a  mort- 


gage of  a  specified  Amount, "  and 
to  give  a  good  warranty  deed 
with  full  covenants,  and  free 
from  all  incumbrances  except 
the  mortgage  specified,"  a  tender 
of  a  deed  by  one  party  that  con- 
tained after  the  habendum  clause 
the  following  words,  '^subject, 
however,  to  a  mortgage  (describ- 
ing the  same  fully)  which  said 
mortgage,  with  Uie  interest, 
Ac,  the  party  of  the  second  part 
hereby  and  by  the  acceptance  of 
these  presents  assumes  and  agrees 
to  pay,*'  is  not  a  fulfillment  of 
the  contract.  It  is  clearly  a  de- 
parture from  the  provisions  of 
the  contract,  for  it  places  the 
party  to  whom  it  was  tendered 
m  a  different  position  in  respect 
to  the  payment  of  the  mortgage 
than  if  the  deed  had  simply  con- 
veyed the  property  subject  to  it, 
and  the  party  offering  such  deed 
was  left  m  the  position  of  having 
made  no  tender.  KbhnerY.  JBig- 
ffinSj  4. 

,  If  a  party  from  bad  faith  or  any 
other  motive  or  cause,  tenders  a 
deed    that  openly  or    covertly 
varies    in  its  terms  from  that 
called  for   by  the   preliminary 
contract,  the  fact  that  the  vendee 
may  not  discover  it  or  may  not 
specifically  point  out  the  objec- 
tion, when  so  tendered,  does  not 
place  the  party  in  any  better  po- 
sition than  if  the  objection  had 
been  made.     lb. 
In  a  contract  of  the  character 
above  referred  to,  the  covenants 
are  mutual.    The  act  to  be  done 
by  one,  is  the  consideration  for 
the  act  to  be  done  by  the  other ; 
and    consequently   neither   can 
maintain  an  action  for  non-per- 
formance against  the  other,  until 
he  has  performed  or  offered  to 
perform  his  part  of  the  contract. 
lb. 

An  agreement  in  writing,  where- 
by a  party  who  executes  the 
same  promises  to  buy  certain 
property  of  a  party  n»jned  in  the 
agreement  (but  who  does  not 
execute  the  same),   is  valid  if 
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supported  by  a  sufficient  consid- 
eratioUf  and  such  consideration 
may  be  proved  by  parol,  and 
may  consist  of  the  promise  or 
engagement  to  sell  the  property 
described  in  the  agreement,  on 
the  part  of  the  other  party  named 
therein,  but  who  did  not  execute 
the  same.  Mason  v.  Decker y  115. 
5.  The  complaint  claimed  dama- 
ges for  tbc  non-fulOUment  of  a 
contract  for  the  sale  and  pur- 
chase of  gold.  It  alleged  that 
the  sale  and  purchase  was  made 
under  and  in  accordance  with 
the  iTiles  of  the  gold  exchange, 
and  that  said  rules  formed  part 
of  the  agreement,  and  that  one 
of  them,  controlling  the  con- 
tract, provided,  that  on  all  con- 
tracts made  at  the  board,  either 
party  might  require  a  deposit  of 
twenty  per  cent,  as  security,  &c. 
That  after  notice,  &c.,  under 
this  rule,  the  defendant  refused 
to  make  this  deposit,  and  plain- 
tiff afterwards  sold  the  gold  at  a 
lower  rate  than  the  price  named 
in  the  contract,  &c.  Hetd,  that 
although  the  rule  of  the  gold 
exchange  is  expressly  confined 
to  the  contracts  made  at  its 
board,  if  parties  choose  to  agree 
that  their  contracts  shall  be 
governed  by,  and  be  subject  to, 
the  rules  of  the  gold  exchange, 
they  can  do  so,  and  such  rules 
may  be  resorted  to,  in  ascertain- 
ing the  character,  and  the  ful- 
fillment or  breach  of  such 
contracts,  so  far  as  those  rules 
control  or  relate  to  the  same, 
and  the  allegations  of  the  com- 
plaint are  sufficient  to  bring  the 
contract  under  the  control  and 
interpretation  of  the  rule  set  out 
therein.  The  effect  of  this  iiile 
is  that  a  failure  to  deposit  as 
therein  provided,  constitutes  a 
breach  of  the  contract  that  is 
made  subject  to  it;  and  not 
only  that,  but  it  also  gives  the 
aggrieved  party  an  immediate 
right  of  action  for  his  damages ; 
proof  of  tender  or  readiness  to 
perform  .becomes    unnecessary. 


The  defendant,  by  his  refusal, 
caused  a  failure  to  complete  the 
contract,  and  cannot  now  avail 
himself  of  the  non-perfoiinance 

'  that  he  has  occasioned.  The 
plaintiff  in  this  case  was  not  the 
pledgee  of  the  gold.  On  the 
failure  of  the  defendant  to  com- 
plete the  contract,  he  could  re- 
sume his  original  rights  in  re- 
spect to  the  gold,  and  could  sell 
if  unrestricted  by  any  obliga- 
tion to"  give  notice  to  the  de- 
fendant.    Mills  V.  Ooul'ly  119. 

6.  Permitting  the  continuance  of 
work  under  a  contract  after  the 
time  limited  therein,  is  waiver 
of  the  provision  as  to  time  of 
performance.  In  such  case  the 
contract  continues  open  for  per- 
formance until  another  limit  is 
fixed,  either  by  the  service  of  a 
notice  requiring  performance  by 
a  reasonable  time  therein  speci- 
fied, and  notifying  the  party  on 
whom  it  is  served,  that  in  case 
of  default  in  so  performing  his 
rights  would  be  deemed  aban- 
doned, or  in  some  other  manner. 
In  case  of  default  in  complying 
with  such  notice,  the  party  giv- 
ing it  may  rescind  the  contract 
and  retain  the  benefits  of  a  par- 
tial performance,  but  in  such  case 
he  would  waive  his  claim  for 
damages.  Notice,  in  such  case 
as  above,  to  the  effect  that  the 
party  serving  it  would  take  the 
further  execution  of  the  contract 
into  his  own  hands,  and  com- 
plete the  same  for  account  of 
the  party  on  whom  it  is  served 
and  hold  him  responsible  in 
damages,  is  not  sufficient  to 
limit  time  for  performance. 
Such  notice  is  an  act  of  the  party 
giving  it,  which  prevents  full 
performance  by  the  other.  Con- 
sequently the  party  on  whom  it 
is  served  is  entitled  to  recover 
the  value  of  what  he  had  done 
under  the  contract.  The  party 
giving  it  is  entitled,  there  being 
no  unperformed  condition  on 
his  part,  to  recover  the  damages 
sustained  by  him  in  consequence 
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of    the  delay  in    performance. 
BiUon  V.  Ma»Urton,  176. 

7.  A  party  who  enters  into  a  con- 
tract to  perform  certain  work, 
payment  for  which  is  to  be  made 
according  to  the  provisions  of 
the  contract,  one  of  which  is  the 
production  by  him  of  the 
architect's  certificate  of  the 
completion  of  the  work,    must 

S rod  ace  that  certificate  as  a  con- 
ition  precedent  to  payment, 
and  is  as  much  bound  by  that 
provision  and  condition  in  the 
contract  as  by  any  other.  Pay- 
ments made  bv  the  defendant 
on  the  contract  without  any  de- 
mand or  requirement  of  the 
production  of  such  a  certificate, 
do  not  operate  as  a  waiver  of 
the  certificate  as  to  the  other 
payments,  or  of  the  final  certifi- 
cate upon  the  completion  of  the 
work.  The  statements  of  the 
defendant,  that  he  was  pleased 
with  the  work^  or  that  he 
was  dissatisfied  with  the 
architect,  or  a  negotiation  for  the 
release  of  the  payment  of  a  loan 
to  the  defendant  by  the  builder, 
as  a  condition  for  tlie  payment 
of  the  balance  claimod  by  the 
builder,  on  the  contract  in 
question,  do  not  create  a  waiver 
of  this  condition  precedent  on 
the  part  of  the  builder.  Haden 
V.  Coleman,  256. 

8.  If  a  contract  call  for  the  obtain- 
ing the  consent  or  sanction  of  or 
ratification  by  a  government  of 
a  certain  organization  obtaining 
an  order  or  decree,  from  which 
by  a  constructive  implication, 
the  desired  consent,  sanction,  or 
ratification  may  be  inferred,  is 
not  suflBcient.  The  consent, 
sanction,  or  ratification  must  be 
express,  not  implied  only. 
0' Sullivan  v.  Roberts,  283. 

9.  A  power  of  attorney  contain- 
ing recitals  as  to  the  objects  for 
which  it  is  made,  and  authorizing 
the  performance  of  certain 
things,  does  not  necessarily  con- 
stitute a  contract  for  compensa- 


tion upon  the  performance  of 
the  authorized  things.  That 
must  depend  on  the  agreement 
under  which  the  power  was 
given.  If  that  makes  compensa- 
tion depend  on  the  doing  of 
things  in  addition  to  those  con- 
tained in  the  power,  the  attorney 
must  do  the  additional  things 
to  entitle  him  to  compensation. 
A  letter  written  by  the  attorney 
stating  what  in  his  view  was  the 
agreement,  and  referring  to  the 
power  as  setting  forth  the  agree- 
ment so  stated,  is  sufficient  tc 
entitle  the  defendant  to  go  to 
the  jury  on  the  question,  among 
others,  whether  the  agreement 
was  not  as  stated  in  such 
letter.     Ih, 

10.  An  expression  in  a  contract  of 
sale  and  purchase  of  apticles 
(otherwise  clearly  expressed), 
that  the  same  is  made  *'on  the 
usual  terms"  or  **by  the  usual 
contract"  is  indefinite  and  im- 
certaia.  It  may  refer  to  the 
terms  on  which  payment  and 
delivery  are  to  be  made  ;  or, 
that  the  interests  of  the  various 
co-owners  of  the  property  should 
be,  settled  as  they  were  usually 
in  the  trade.  Before  a  jury  can 
find  as  against  a  defendant  that 
the  expression  was  used  in  the 
latter  sense  it  must  be  estab- 
lished :  that  there  was  a  prac- 
tice in  the  trade  respecting  the 
settlement  of  the  interest  of  the 
various  co-owners  of  the  article 
which  is  the  subject  of  the  con- 
tract, this  practice  need  not 
amount  to  a  legal  custom  or 
usage  ;  that  the  defendant  knew 
what  the  practice  was  ;  that  the 
defendant  meant  to  refer  to  the 
practice  by  the  general  words 
used.  Laiorenee  v.  Gallagher,  309. 

11.  In  the  case  of  a  prospectus 
calling  for  applications,  and  ap- 
plications made  pursuant  there- 
to, when  the  prospectus  and  the 
blank  form  of  application  ac- 
companying it  contain  no  prom- 
ise to  grant  that  which  should 
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be  applied  for  ;  a  fortiori,  where 
the  nature  of  the  prospectus  and 
blank  application  is  such  as  to 
inform  the  party  applicant  that 
the  party  issuing  the  prospectus 
reserves  the  right  to  exercise  his 
discretion  and  judgment  as  to 
whether  the  application  should 
be  granted  or  not,  the  prospec- 
tus and  the  application  do  not 
make  a  contract.  This  although 
the  party  applicant  may  have 
gone  to  expense  in  and  about 
the  carrying  into  effect  his  ap- 
plication. Demuth  V.  Am,  In- 
stittUSy  836. 

12.  Where  J.  contracted  with  S.  to 
insert  a  certain  advertisement  in 
30  different  newspapers  for  a 
period  of  one  year,  in  considera- 
tion of  a  certain  sum  to  be  paid 
quarterly  in  advance,  and  during 
the  quarter  for  which  suit  was 
brought  the  advertisement  was 
omitted  in  seven  consecutive  is- 
sues of  one  of  the  papers.  JSdd, 
not  a  substantial  compliance. 
An  inference  springs  from  this 
that  J.  was  either  negligent  or 
intentionally  in  fault.  IbboUon 
V.  Sherman^  477. 

13.  In  above  case  where  a  witness 
swore  to  the  non-insertion  in 
seven  consecutive  issues  of  one 
of  the  papers  and  produced  the 
issues  of  the  papers,  and  J.  as  a 
witness  swore  tliat  he  put  the 
advertisement  in  34  pa)icrs  and 
that  it  was  in  all  of  them  for  6 
months  to  his  own  knowledge  ; 
but  also  swore  that  he  himself 
had  received  the  issues  of  but  30 
papers,  and  gave  an  unsatisfac- 
tory account  as  to  the  other  10  ; 
and  the  referee  decided  as  mat- 
ter of  fact  there  was  a  sub- 
stantial performance.  HeUl,  the 
evidence  did  not  establish  sub- 
stantial performance,  and  the 
judgment  should  be  reversed. 
Ih. 

14.  The  notes  in  question  being 
dated  and  payable  at  the  city  of 
New  York,  and  having  been  de- 
livered to  the  payee  in  the  State 
of  New  York,  by  being  mailed 


by  the  maker  at  the  city  of  New 
York  to  the  payee  by  his  direc- 
tion ;  Held,  the  contract  was  not 
only  made,  but  to  be  performed 
in  the  State  of  New  York,  and 
the  usury  law  of  that  State 
governs.  Beidenhdmer  v.  Mayer, 
506. 

15.  The  sense  which  words  used 
in  a  contract  have  acquired  in 
the  trade  with  regard  to  which 
they  are  used,  may  be  shown  ^ 
usage.  It  IS  not  necessary  that 
the  word  or  phrase  should  be  at 
all  ambiguous  on  its  face,  or  re- 
late to  an  art  or  science.  The 
term  cargo  may  be  shown  by 
the  usage  of  the  fruit  trade  to 
exclude  the  deck-load,  when  it 

•  is  used  in  reference  to  ^at 
trade.     Eneai  v.  Hoops,  517. 

16.  Custom  cannot  be  inroksfl  to 
change  the  established  rul«s  of 
Uw,  or  to  change  or  modify  ihc 
express  terms  of  the  contract. 
Farmers'  Bk,  v.  Browri,  522. 

See  Brokbbs;  Oarriebs,  9;  Bah- 

AOE8,  1;  Deed;  Evidence, 

12-19;  Guaranty. 


CONVERSION. 

See  Trusts,  1-3. 

CORPORATIONS. 

1.  A  stockholder  claimed  te  be 
liable  for  debts,  &c.,  who  has 
himself  signed  the  note,  which 
is  the  subject  of  the  action,  as 
an  ofBcer  of  tlie  company,  is 
estopped  from  setting  up  a  want 
of  power  in  the  officers  to  make 
the  note.  Brown  <fc  Bros.  v. 
Torrey,  1. 

2.  The  act  of  1853, — providing  for 
the  purchase  of  property  by  the 
issue  of  stock  for  the  same, — 
does  not  change  the  effect  of  the 
law  of  1848,  as  regards  the  filing 
of  the  certificate  of  the  payment 
of  the  whole  of  the  capital  stock. 
The  same  requisites  are  neces- 
sary as  to  verification  and  public 
notice  of  the  fact  of  the  issue  of 
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paid  up  stock  for  property,  in 
order  to  relievo  the  stockholder 
from  liability.  Ih. 
8.  The  creditors'  rights  are  not 
affected  by  a  contract  between 
the  company  and  its  president, 
of  which  they  had  no  notice  or 
knowledge.     Ih. 

4.  In  the  case  at  bar  the  issue  was 
whether  the  clerks  of  the  de- 
fendant had  authority  to  pur- 
chase the  goods  in  question  on 
credit.  Plaintiff  proved  that 
after  a  dispute  on  this  question 
had  arisen,  the  secretary  of  the 
company  referred  him  to  the 
president,  who,  after  examina- 
tion, promised  to  pay  the  de- 
mand. Hdd^  evidence  as  agains( 
the  corporation  that  the  clerks 
were  authorized  to  buy  on 
credit;  that  the  president  had 
power  to  ratify  the  acts  of  the 
clerks,  though  originally  unau- 
thorized ;  and  that  said  promise 
operated  as  a  ratification.  Held 
further,  that  the  promise  was 
sufficient  to  sustain  the  denial 
of  a  motion  to  dismiss  the  com- 
plaint, and  a  verdict  in  favor  of 
plaintiff.  Silva  v.  Metropolitan 
Drug  Co.,  807. 

5.  Under  section  5  of  the  act  of 
New  Jersey  entitled  **an  act 
concerning  corporations,"  ap- 
proved February  14,  1846,  the 
liability  of  stockholders  can 
only  be  enforced  by  an  equitable 
action  brought  by  or  on  behalf 
of  all  the  creditors  against  the 
corporation,  making  all  the  de- 
linquent debtors  also  defend- 
ants, to  assess  upon  and  recover 
from  each  their  pro  rata  shares 
of  the  debts.  Griffith  v.  Mangam, 
369. 

6.  Membership  in  cotton  exchange 
constitutes  property,  which  is 
subject  to  be  applied  to  the 
payment  of  the  debts  of  the 
member.  Notwithstanding  a  by- 

.  law  whereby  an  assignment  can 
be  made  only  to  a  member,  or  a 
member  elect,  the  membership 
constitutes  property;  such  by- 
law merely  affects  the  use  of  the 


property.     Eitterband  r.  BaggeUy 
556. 

See  By-Laws;  Municipal  Cobto- 
RATioNs;  Stockholdebs. 

COSTS. 

In  case  of  order  of  general  term 
reversing  the  judgment  and  or- 
dering a  new  trial,  with  costs  to 
the  appellant  to  abide  the  event, 
respondent,  on  again  succeed- 
ing upon  the  new  trial,  cannot 
include  in  his  bill  of  costs  as  a 
taxable  item,  the  amount  ad- 
judged to  him  for  costs  bj 
the  judgment  reversed.  This, 
although  the  reversal  was  for  a 
technical  error.  Cochran  v.  QoU- 
waldy  214. 

Sec  Li£N. 

COUNTER-CLAIM. 

Under  act  of  1875,  chap.  49,  na 
claim  not  affecting  the  people 
can  be  counter-claimed.  Conse- 
quently a  claim  against  the  city 
cannot  be.  Nor  can  any  matter 
be  considered  as  a  set-off  against 
the  recovery  of  money  for  the 
recovery  whereof  the  act  gives  a 
right  of  action  to  the  people. 
People  V.  Starkweather^  325. 

COURT  OF  APPEALS. 

A  decision  of  the  court  of  appeals 
pronounced  in  the  very  case  in 
hand,  through  the  opinion  of 
one  of  its  distinguished  judges, 
after  careful  consideration  and 
cogent  reasoning,  although  in 
stnctness  not  binding  authority, 
is  entitled  to  very  great  weight. 
Produce  Bh,  v.  Morton,  472. 

COURTS. 

See  Court  of  Appeals  ; 
JumsDicnoN. 

.     CREDITOR'S  BILL. 

1.  In  case  of  property  held  in 
trust  for  the  defendant,  where 
such    trust    has    been    created 
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by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  some  person 
other  tlhan  the  defendant  him- 
self, it  cannot  be  I'eached  and 
applied  in  payment  of  the  judg- 
ment by  creditor's  bill.  Parker 
V.  Harrison,  150. 

2.  The  legislature  has  defined  the 
cases  and  prescribed  the  manner 
in  which,  after  the  return  of  an 
execution  unsatisfied  against  the 
property  of  a  judgment  creditor, 
satisfaction  may  be  decreed  out 
of  property  or  things  in  action 
belonging  to  or  held  in  trust  for 
him,  and  all  the  power  of  the 
courts  in  the  premises  is  derived 
from  and  is  limited  by  legisla- 
tion,    lb, 

8.  The  article  of  the  Revised  Stat- 
utes, relative  to  the  general 
powers,  duties,  and  jurisdiction 
of  the  court  of  chancery  (2  R.  8. 
273),  prescribe  tlic  limitations 
within  which  the  satisfaction  of 
judgments  out  of  property  held 
in  trust  for  a  judgment  debtor, 
can  be  decreed  in  a  creditor's 
suit ;  and  sections  38  and  89 
(2  H.  8.  274)  were  construed  as 
excepting  property  held  in  trust 
for  the  debtor,  where  the  trust 
has  been  created  by,  and  the 
fund  so  held  in  trust  has  pro- 
ceeded from  some  person  other 
than  the  debtor  himself.     Ih. 

4.  Wliile  the  income  derived  from 
the  money  held  in  trust  remains 
in  the  possession  of  the  trustee, 
it  is  applicable,  solely  and  ex- 
clusively, to  the  purposes  of  the 
trust,  and  it  cannot  be  treated 
otherwise  by  tlie  trustee,  the 
ceUui  que  trv^t,  or  his  creditor. 

n, 

5.  The  relation  of  trustee  and  ces- 
tui que  trust,  must  be  terminated 
by  the  fulfillment  thereof,  and 
the  money  ceased  to  be  held  in 
trust  and  become  absolutely  and 
unqualifiedly  the  property  of  the 
judgment  debtor  by  delivery  to 
him,  and  the  trustee  discharged 
from  all  responsibility  in  regard 
to  the  same  before  it  shall  be 
liable  for  the  debts  of  the  cestui 


que  trusty  the  judgment  debtor. 
Ih. 


CUSTOM. 
See  CoiTT^ACTs,  10,  15,  16 ; 

EVIDBNCE,  15. 

DAMAGES. 

1.  When  one,  on  making  a  con- 
tract with  another,  knows  that 
that  other  party  has  an  existing 
contract  with  a  third. party  for 
the  same  work,  and  that  such 
other  party  is  making  with  him 
a  sub-contract  to  the  principal 
one,  and  he,  by  his  sub-contract, 
agrees  to  supply  the  work  neces- 
sary to  fill  the  principal  con- 
tract, any  damage  to  the  princi- 
pal contractor,  which  would 
naturally  flow  from  a  breach  by 
him  of  his  principal  contract  in 
consequence  of  the  default  of 
the  sub -con  tractor,  may  be  re- 
covered of,  or  recouped  against 
the  sub-contractor.  JDillon  v. 
Masterton,  176. 

2.  In  above  case,  the  damages,  if 
such  there  are,  arising  from  the 
refusal  of  the  third  party  to  give 
other  contracts  to  the  principal 
contractor,  by  reason  of  his  be- 
ing in  default  in  his  existing 
contract,  which  default  was 
caused  by  the  default  of  the 
sub-contractor,  do  not  so  natu- 
rally flow  from  such  breach.  IK 

See  Contracts,  6. 

DEED. 

1.  A  deed  contained  the  following 
clause  **  subject,  nevertheless,  to 
a  certain  mortgage  .... 
which  the  party  hereto  of  the 
first  part  assumes  and  agrees 
to  pay  as  part  of  the  considera- 
tion hereinbefore  expressed." 
The  word  •*  first  "  was  construed 
to  read  and  mean  ** second," 
and  as  thus  construed,  consti- 
tuted an  agreement  by  the 
grantee  to  pay  the  mortgage. 
FaircfiHd  v.  Lynch^  265. 
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2.  If  one,  constituted  by  another 
his  agent  for  the  reception  of  a 
deed,  accept  one  which,  upon  a 
proper  construction,  contains  a 
clause  whereby  the  property  was 
conveyed,  "subject  to  a  mort> 
gage  which  the  party  of  the 
second  part  assumed  and  agreed 
to  pay,"  his  principal  will  be 
bound  to  perform  such  agree- 
ment, and  to  save  the  grantor 
harmless  from  any  liability  on 
the  mortgage.  Fairchild  v. 
Lynch,  265. 

8ee  Ck>NTKACT8,  1. 

DEFENSES. 

Payment  of  check  by  bank  on 
forged  indorsement,  not  a  de- 
fense to  action  for  money  depos- 
ited. See  WeUh  y.  Germ,  Am, 
Bk,,  462. 

See  Banks  and  Baitkiko,  1-8 ; 

COUKTEBCLADC. 


DEFINITIONS. 

Officer."  See  Olmaiead  v.  Mayor, 
dx.,  481. 

Employee."    See  lb. 
Cargo."   See  Eneas  v.  Boopa,  517. 
Deck-load."    See /&. 
Gold     loans."      See     Laily    v. 
ColgatSy  544. 

Gold  sales  on  credit."  See  lb. 
Hinder  and  Delay,"  as  used  in 
statute  as  to  fraudulent  con- 
veyances. See  Bumham  v. 
Brennaiij  49. 

Found,"  as  used  in  statute  re- 
lating to  substituted  service. 
See  Carters.  Youngs,  169. 

DELIVERY. 

See  Fraudulent    Conveyances; 
Statute  of  Frauds. 

DEMAND. 
See  Guaranty,  2 

DEMURRER. 
See  Trial,  2. 


a 
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DISCREnON". 

See  Bill  of  Pasticulaio^  2; 
Repsbence,  4-6. 

DIYORCE. 

In  an  action  for  divorce  a  vineuhy 
each  party  has  both  a  con- 
stitutional and  statutory  right 
to  trial  by  jury.  Reference  or 
trial  by  the  court  can  not  be 
compelled.  The  right  to  a  trial 
by  jury  may  be  waived  in  the 
manner  prescribed  by  section 
1009  of  the  Code  of  Civil 
Procedure.  Sections  253,  266^ 
270,  271  of  the  Code  of  Pro- 
cedure, rule  40  (formerly  33) 
of  the  rules  in  force  prior  to 
January  1,  187S;  sections  968, 
969,  970,  1013,  of  the  Code  of 
Civil  Procedure;  chap.  15,  of 
the  report  of  the  commissioners 
to  revise  the  statutes  to  the 
legislature  of  1877 ;  2  Edm,  N.  T, 
Statutes,  150;  1  Bev.  Stat.  145, 
§40;  1  B.  L,  197;  art.  1,  §  2, 
constitution  of  1840,  and  ^  1, 
of  §  6,  of  the  so-called  temporary 
act  of  June  2,  1877,  referred  to, 
commented  on,  and  compared, 
with  the  above  result.  BaUd  v. 
BaUed,  561. 

EQUITY. 

See  Account  Stated  ;  Creditor's 

Bill. 

ESTOPPEL. 

1.  Where  a  mortgage  has  been  ex- 
ecuted and  placed  upon  the 
market  for  sale,  and  both  the 
mortgagors  and  mortgagee  as- 
sured the  person  who  proposed 
to  purchase,  and  who  after- 
wards became  the  purchaser  and 
assignee  of  the  same,  when  they 
were  inquired  of  in  relation  to 
the  mortgage,  that  the  consider- 
ation was  for  money  advanced 
by  the  mortgagee  for  building 
the  house  on  the  premises,  and 
the  mort^"~or8  assured  him  it 
was  made  for  value,  and  gave 
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him  a  certificate,  stating  among 
other  things,  **that  they  knew 
of  no  offset  or  defense,  legal  or 
equitable,  to  said  bond  and 
mortgage,'^  and  the  said  assig- 
nee relied  npon  those  statements 
and  cortificate,  and  purchased 
the  bond  and  mortgage,  tlie 
mortgagors  cannot  afterwards 
show  that  the  bond  and  mort- 
gage was  without  consideration, 
and  void  because  of  usury  in  its 
inception.      Weil  v.  FUeher,   32. 

2.  It  is  the  right  of  the  assignee, 
plaintiff  in  such  a  case,  to  prove 
that  he  relied  upon  the  facts 
stated  in  the  said  certificate,  nnd 
acted  upon  such  reliance,  and 
bought  the  mortgage  in  good 
faith,  in  order  to  show  that 
good  faith  and  conscientious 
course  and  equity,  upon  which 
the  doctrine  of  estoppel  rests. 
lb. 

3.  The  evidence  shows  that  the 
mortgagors,  although  Germans, 
had  as  good  or  a  better  knowl- 
edge of  the.  English  language, 
than  most  Germans  who  have 
been  for  the  same  long  period 
residents  of  this  country.  The 
one  read  the  certificate  to  the 
other,  in  the  presence  of  the 
plaintiff^s  attorney,  and  both 
said  they  understood  it.  They 
had  the  fullest  opportunity  to 
enlighten  themselves  as  to  its 
effect,  and  if  they  omitted  so  to 
do,  under  the  circumstances 
shown,  the  law  gives  them  no 
special  immunity  or  privilege,  to 
avoid  an  obligation  tlius  in- 
curred, or  to  accomplish  a 
wrong,  under  the  plea  or  claim 
of  an  imperfect  acquaintance 
with  the  English  language,  and 
such  a  claim  cannot  be  sus- 
tained.    Ih. 

4  The  principle  of  an  estoppel  is 
that  the  party  claiming  it  must 
have  done,  or  omitted  to  do 
something,  in  reliance  on  the 
act  or  statement  of  the  party 
against  whom  the  estoppel  is 
claimed,  and  in  consequence  of 
such  reliance  would  be  injured 
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if  proof  that  the  fact  was  other- 
wise was  admitted.  Burnham 
V.  Brennan^  Sheriffs  cfec,  49. 

5.  Tlie  fact  that  a  defendant  has 
expressed  himself  entirely  satis- 
fied with  the  result  of  plaintiff's 
labors  does  not  constitute  such 
acceptance  as  to  prevent  the  de- 
fendant from  showing  that 
plaintiff  had  not  fulfilled  his 
contract,  and  obtaining  a  ver- 
dict upon  such  showing.  It  is, 
however,  proper  evidence  to  go 
to  the  jury  on  the  question  as  to 
what  the  contract  was  and 
whether  the  plaintiff  hbd  par- 
formed  his  part.  O^Stdlivan  v. 
Boberts,  282. 

6.  Stockholder  sued  for  debts, 
&c.,  who  has  signed  note  in  suit 
as  officer  of  the  company,  is  es- 
topped from  setting  up  want  of 
power  in  company  to  make  note. 
See  Broicn  Bros.  v.  Xorrey^  1. 

See  Evidence,  2  ;  Execution,  1  ; 
Inbuuance,  2,  4,  8. 

EVIDENCE. 

1.  When  the  testimony  of  a  party 
to  the  action  at  the  trial  is  fully 
contradicted  by  his  own  letters, 
written  at  a  time  when  the  facts 
were  fresher  in  his  memory  than 
at  the  time  of  the  trial,  his  tes- 
timony is  entitled  to  no  consid- 
eration,    ^yneh  v.  Pyne^  11. 

2.  When  one  having  a  transaction 
with  another  refers  that  other  to 
a  third  party  for  infoimation  or 
directions  as  to  such  transaction, 
the  conversations  with  such 
third  party  upon  the  subject  as 
to  which  information  or  direc- 
tions were  to  be  obtained  from 
him  are  admissible  against  the 
one  so  referring,  and  he  will  be 
bound  by  them  in  the  same 
manner  and  to  the  same  extent 
as  if  they  had  been  had  person- 
ally with  him.  Volkman  v. 
Fddmany  44. 

3.  Acts  done  by  a  party  without 
the  knowledge  of  another,  and 
on  which  that  other  has  not 
acted,  when  proved  and  relied 
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on  by  that  other  as  evidence 
against  the  one  doing  them,  may 
be  explained.  Proof  of  attend- 
ant facts  and  circumstances  and 
proof  of  mental  operations  con- 
current witli  the  acts  is  admis- 
sible in  explanation.     lb, 

4.  When  the  issue  is  whether  in 
the  transaction  in  question  the 
defendant  was  acting  for  him- 
self or  another,  and  there  is 
conflict  of  evidence  as  to  what 
took  place  between  him  and 
plaintiff  at  its  beginning,  evi- 
dence  on   behalf  of  defendant 

,  that  he  had  no  motive  to  employ 
the  plaintiff  on  his  own  behalf 
is  admissible.     lb. 

5.  If  a  party  who  has  it  in  his  power 
to  call  a  witness  who  is  friendly  to 
him,  and  is  in  a  position  to  give 
material  evidence,  omits  to  do 
so,  or  if  he  destroys  papers  bear- 
ing on  the  issue,  such  omission 
or  destruction  must  tell  against 
the   party   so   omitting  or   de- 

•  stroying,  unless  the  omission 
or  destruction  is  satisfactorily 
accounted  for.  BurfiJtam  v. 
Brennariy  Sheriff y  49. 

6.  Admissions  by  an  owner  of 
personal  property  made  after  lie 
had  parted  with  the  title  are 
admissible  when  there  is  prima 
facie  evidence  that  the  transfer 
from  the  party  who  made  the 
admission,  to  the  ^arty  against 
whom  it  is  offered,  was  fraudu- 
lent as  to  the  party  who  offers 
it.     lb. 

7.  The  testimony  of  a  witness  as 
to  the  market  value  of  negotiable 
securities  at  a  somewhat  remote 
period,  founded  on  a  general 
recollection,  based  on  his  keep- 
ing the  run  of  the  market  price 
in  consequence  of  his  being  very 
much  interested  in  the  com- 
pany which  issues  the  securities, 
IS  competent  and  sufficient  prima 
facie,  although  he  has  no  rec- 
ollection of  buying  or  selling, 
or  as  to  any  sales  or  purchases 
made  at  that  period.  Smith  v. 
Front,  87. 

8.  In  a  civil  action  for  conspiracy 


to  defraud,  it  is  not  always 
necessary  to  first  give  evidence 
sufficient  to  establish  prima  facie 
pre-concert  of  action.  National 
Trust  Co.  V.  Roberts,  100. 

9.  When  the  action  is  to  recover 
damages  by  reason  of  a  loan 
having  been  obtained  on  forged 
paper,  and  the  defendants  are 
charged  with  conspiring  to 
manufacture  and  utter  the  paper, 
and  to  obtain  the  loan  thereon, 
evidence  of  what  occurred 
between  the  person  making  the 
loan  and  the  defendant  applying 
for  it,  of  the  declarations  of 
that  defendant  made  in  and 
about  obtaining  the  loan,  of  the 
means  employed  by  tliut  defend- 
ant to  inspire  confidence,  and  of 
the  fraudulent  character  of  snch 
means,  is  admissible  without 
first  introducing  evidence  as  to 
pi*e -concert  of  action.  Thia 
notwithstanding  that  such 
person,  although  named  as  a 
party  defendant,  has  not  been 
served  with  summons,  and 
neither  appears  in,  nor  defends, 
the  action.     lb. 

10.  Where  money  alleged  to  have 
been  obtained  from  the  plaintiff 
through  the  conspiracy  in  rela- 
tion whereof  the  action  is 
brought,  has  been  attached  in 
the  action,  evidence  of  the 
financial  condition  of  the  con- 
spirators while  the  scheme  of 
the  conspiracy  was  in  progress, 
and  when  it  was  carried  into 
effect,  is  admissible.     lb. 

11.  Copies  of  written  instruments 
are  admissible  in  evidence, 
without  accounting  for  the 
originals,  when  the  party  against 
whom  they  are  offered,  furnished 
them  to  the  party  on  whose 
behalf  fliey  are  offered,  as  a 
guide  in  the  performance  of  the 
contract  contained  in  the 
originals  to  be  performed  by  the 
latter  for  the  former.  Moore  v. 
Belhni,  184. 

12.  In  case  of  indefinite  ex- 
pressions in  a  writing,  extrinsic 
proof  is  admissible  to  show  what 
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the  paHies  intended  to  be 
covered  by,  and  included  in  the 
expressions  used.  E.  g.,  A  con- 
tract called  for  the  obtaining 
the  ** sanction"  of  a  govern- 
ment to  a  certain  organization : 
extrinsic  proof  is  admissible  to 
determine  ''what  sanction^' 
was  agreed  to  be  procured. 
O'SulUtan  v.  liuherU,  282. 
18.  Recitals  in  a  power  of  attor- 
ney operate  as  admissions  as  to 
facts,  but  may  be  explained  or 
contradicted  by  proof  of  a  co 
temporaneous  contract,  or  of  a 
contract  for  part  execution 
whereof  the  power  was  given. 

14.  Acceptance  of  a  bought  note 
stating  that  the  buyer  is  to  buy, 
is  not  conclusive  that  the  seller 
has  promised  to  sell.  It  is  only 
one  fact  to  be  considered.  Law- 
rence V.  Oallagh&r,  809. 

15.  Where  the  contract,  by  unam- 
biguous terms,  is  in  a  certain 
event  to  clothe  one  of  the  par- 
ties thereto  with  the  rights  of 
an  owner  of  certain  property, 
the  subject  of  the  contract,  a 
usage  which  would  annul  such 
right  is  inadmissible.     lb. 

16.  Evidence  is  admissible  to 
show  the  sense  in  which  indefi- 
nite expressions  were  used  by 
the  paities  in  a  contract;  and 
under  a  proper  state  of  evidence 
it  becomes  a  question  of  fact  for 
the  jury  to  determine  in  what 
sense  they  were  used  by  the  par- 
ties,    lb. 

17.  In  case  of  a  contract  void  by 
statute  of  frauds,  a  promise  to 
pay  made  subsequent  to  the  ac- 
cruing of  the  alleged  liability, 
will  not  make  defendant  liable, 
but  when  there  is  an  issue  as  to 
the  authority  of  a  broker  to 
make  a  binding  written  contract, 
to  wit,  a  bought  note  on  behalf 
of  the  promisor,  and  there  is 
some  evidence  tending  to  show 
that  the  promisor  knew  that  the 
broker  had  assumed  to  make 
such  bought  note  on  his  behalf, 
and  assented  thereto,  the  prom- 


ise is  relevant  testimony  on  the 
question  of  authority  to  make  a 
bought  note  in  conformity  with 
the  terms  of  the  purchase.  But, 
semMsy  not  to  include  therein 
other  terms.     lb. 

18.  Where  a  bill  is  presented  to  a 
party  to  a  contract,  showing  a 
liability  thereunder,  which  could 
only  be  arrived  at  by  reading 
an  indefinite  expression  in  the 
contract  in  a  particular  sense, 
and  he  promises  to  pay,  except 
as  to  a  part,  his  non-liability  for 
which  he  places  on  a  ground 
growing  out  of  and  depending 
on  that  construction  of  the  con- 
tract upon  which  the  bill  pre- 
sented to  him  was  made  out, 
such  promise  is  relevant  evi- 
dence to  the  fact  that  the  prom- 
isor«  at  the  time  of  making  the 
contract,  knew  what  the  expres- 
sion referred  to,  and  that  it  was 
used  in  the  sense  attached  to  it 
by  the  party  making  out  the 
bill,  and  that  he,  the  promisor, 
intended  it  to  be  used  in  that 
sense.     lb. 

19.  It  not  appearing  that  the  as- 
sured had  any  knowledge  or 
intimation  of  the  cancellation  of 
his  policy  of  insurance,  and  the 
facts  proved  showing  that  there 
could  be  no  valid  cancellation ; 
evidence  as  to  the  fact  of  can- 
cellation and  the  practice  of  the 
company  in  relation  thereto  is 
inadmissible.  Butler  v.  Am. 
Pop,  Life  Ins.  Co.  342. 

20.  In  the  case  at  bar  the  court, 
against  the  objection  and  excep- 
tion of  the  defendants,  permitted 
the  plaintiff  to  testify  on  his 
own  behalf  to  a  conversation 
and  interview  with  the  defend- 
ant's intestate  in  regard  to  the 
services  that  he  was  to  perform, 
and  which  were  the  subject  of 
this  action.  Upon  the  theory 
that  the  witness  could  leave  out 
his  own  personal  share  of  the 
conversation,  and  testify  only  to 
such  part  thereof,  as  was  had 
between  the  deceased  and  an- 
other.    Held,   to    be    error,    as 
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Buch  testimony  was  within  the 
rule  excluding  such  transactions 
and  communications  (Code,  § 
399).     Jio88  V.  Harden,  427. 

2 1 .  Proof  of  the  de  livery  of  mon  ey , 
its  reception  and  use,  is  not 
proof  01  an  obligation  on  the 
party  receiving  and  using  it  to 
return  the  same,  and  consequent- 
ly does  not  establish  an  implied 
promise.  In  proof  of  a  count 
for  money  lent,  Ac,  it  is  not 
sufficient  to  merely  show  that 
the  plaintiff  paid  money  to  the 
defendant;  such  proof  is  prima 
facie  evidence  only  of  the  pay- 
ment by  the  plaintiff  of  his  own 
debt,  antecedentlv  due  to  the 
defendant.  The  plaintiff  must 
also  prove  that  the  transaction 
was  essentially  a  loan  of  money 
to  the  defendant.  A  very  slight 
circumstanoQ  may  establish  that 
it  was  a  loan,  or  that  it  was  paid 
at  the  request  of  the  receiver, 
but  there  must  be  that  circum- 
stance to  overthrow  the  legal 
presumption.  In  this  case,  to 
make  an  implied  promise  to  pay, 
it  should  have  appeared  that  the 
money  was  paid  upon  the  request 
of  defendant,  either  express  or 
implied.  It  was  error  for  the 
court  to  charge  substantially  that 
the  law  implies  an  obligation  or 
promise  to  return  tlie  money 
from  the  fact  of  its  receipt  and 
use  by  the  defendant,  throwing 
aside  all  the  testimony  as  to 
whicli  there  was  a  conflict. 
Black  V.  White,  440. 

22.  Evidence  purely  in  support  of 
a  witness  cannot  be  given  until 
a  necessity  has  been  shown  for 
it  by  impeachment.  E.  g., 
where  a  witness  has  sworn  to  a 
fact  on  his  examination,  he  can 
not,  before  his  recollection  as  to 
the  fact  has  been  attacked  by 
the  other,  be  asked  by  the  party 
on  whose  examination  he  so 
swore  as  to  the  cause  of  his  rec- 
ollection or  the  means  by  which 
he  refreshed  it.  O'Hagan  v. 
DiUm,  456. 

23.  A  question  ''  Had  you  an  op- 


poKunity  of  knowing,  &c.,**  if 
not  illegal,  is  immaterial  where 
the  witness  had  been  examined 
as  to  all  the  facts  that  could  be 
justly  relied  on  to  show  oppor- 
tunity of  knowledge,  or  to  show 
the  fact  as  to  knowlodge  of 
which  the  inquiry  was    made. 

n. 

24.  When  a  witness  admits  having 
had  a  conversation,  but  is  not 
asked  the  details,  another  wit- 
ness cannot  be  called  to  testify 
to  the  details,  for  the  purpose  of 
contradicting  first  witness.     Ih. 

25.  A  witness  on  cross-examination 
denied  that  in  a  conversation 
with  one  Smith,  be  had  said  he 
was  a  man  of  influence.  Held^ 
that  this  was  collateral,  and  not 
a  proper  subject  of  contradic- 
tion.    Ih, 

26.  The  motives  of  a  witness  in 
testifying  are  relevant  to  the 
maiu  issues.     Ih. 

27.  Where  a  witness  for  defendant 
is  asked  on  cross-examination  as 
to  whether  he  had  not  made  to 
one  B,  certain  statements  which 
tended  to  show  that  he  meant 
to  conciliate  the  defendant,  by 
appearing  as  a  witness  and  by 
his  testimony,  and  he  denied 
making  them,  B  may  be  called 
to  prove  that  he  did  make 
them ;  because  it  is  evidence  as 
to  the  motive  of  the  witness  in 
testifying,  and  therefore  not 
evidence  on  a  collateral  issue, 
but  evidence  relevant  to  the 
main  issue.     Ih. 

28.  An  estimate  made  on  a  part  of 
a  whole  does  not  necessarily 
furnish  a  basis  for  a  calculation, 
as  to  whole,  based  on  such  es- 
timate. Therefore,  an  offer  to 
prove  by  a  witness  (an  expert), 
that  he  had  estimated  the  num- 
ber of  culls  in  a  part  of  a  cargo, 
and  that  he  could  estimate  such 
percentage  with  accuracy,  with 
the  view  of  showing  the  percent- 
age of  culls  in  the  whole  cargo, 
was  properly  excluded.  Enetu 
V.  HoopSj  517. 

29.  Incompetent    evidence,  when 
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reception  of  is  not  ground  for 
reversal.  G'Hagan  v.  DiOan, 
456. 

See  Afpsax,  1 ;  Corporation  a,  4 ; 
Estoppel,  5. 

EXCEPTIONS. 

Exceptions  ordered  to  be  heard  in 
first  instance  at  general  term, 
what  can  bo  considered  on.  See 
Hoss  V.  Harden^  427. 

See  Referbncb,  2. 

EXECUTION. 

1.  Where  the  sheriflf  makes  a  re- 
turn of  nulla  bo7ia,  an  action 
having  been  brought  against 
him  before  such  return  to  re- 
cover goods  levied  on,  the  return 
will  not  estop  the  sheriff  from 
claiming  that  the  goods  were 
the  property  of  the  execution 
debtor,  or  that  he  had  a  leviable 
interest  therein.  Bumham  v. 
Breixna/iy  Sheriffs  cfe<?.,  49. 

2.  The  court  out  of  which  the 
execution  issued,  has  power 
to  amend  it  nunc  pro  tune^  by 
striking  out  the  return  of  nulla 
hona,     lb, 

8.  It  is  not  necessary  to  give  any 
notice  of  motion  for  leave  to 
amend,  to  a  pai^y  claiming 
goods  under  a  levy  made  by  the 
slieriff  prior  to  such  return.     lb. 

4.  Where  two  or  more  persons 
claim  to  be  tenants  in  common 
of  personal  property  by  title 
derived  from  a  common  vendor, 
the  sheriff,  under  an  execution 
against  the  vendor,  may,  if  the 
transfer  to  one  of  those  claiming 
to  be  tenants  in  common  is 
fraudulent  and  void,  levy  on 
and  seize  the  whole  property 
and  the  vendor^s  interest  so 
fraudulently  transferred.     lb. 

5.  Trespass  or  replevin  against 
sheriff  in  such  case  could  not 
be  sustained  by  the  other  parties 
in  interest.  A  fortiori,  an  action 
brought  by  them,  and  the  fraud- 
ulent transferee  cannot  be  sus- 
tained.    Jb. 


6.  Execution  cannot  issue  upon  a 
judgment  satisfied  of  record. 
Tiie  satisfaction  must  first  be 
vacated  on  motion.  Crotty  v. 
MeKemie,  102. 

7.  The  court  has  power  to  grant 
stay  of  execution  to  enable  the 
judgment  debtor  in  a  cross  ac- 
tion brought  by  him  against  the 
judgment  creditor,  to^  recover 
judgment  so  as  to  offset  it 
against  the  judgment  on  which 
the  execution  is  about  to  be 
issued,  and  will  exercise  the 
power  where  the  party  against 
whom  the  stay  is  asked  is  pro- 
tected and  secured,  while  the 
other  is  in  peril  and  exposed  to 
loss,  and  the  subject-matters  of 
the  two  actions  are  such  as 
justly  call  for  a  settlement  with- 
out further  trial  of  issues  of  fact, 
and  the  effect  of  the  order  will 
be  to  finally  adjust  the  rights  of 
the  parties  without  gaining  ad- 
vantage, or  suffering  harm  from 
the  fact  that  one  judgment  is 
prior  in  point  of  time  to  the 
other.     Knox  v.  Hexter^  496. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

A  party  who  has  rendered  services 
to  an  estate  after  the  death  of 
the  testator  or  intestate,  but  in 
pursuance  of  a  contract  made 
with  the  latter  during  his  life, 
can  recover  the  value  of  the 
same,  in  an  action  against  the 
executors  or  administrators  and 
where  such  an  action  has  been 
brought,  and  a  jury  found  the 
contract  to  have  been  made  as 
claimed  by  the  plaintiff,  the 
verdict  cannot  be  distuibed  ex- 
cept for  errors  of  law  committed 
on  the  trial.   Boss  v.  Harden^  427. 

FRAUD. 

1.  False  representations  and  a 
suppression  or  omissimi  to  state 
all  the  liabilities  of  a  firm,  when 
professing  to  so  do,  for  the  pur- 
pose of  obtaining  credit,  are 
equally  inconsistent  with  honesty 
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and  good  faith.  Olaflin  et  al. 
V.  Moore  et  al.,  262. 

2.  A  party  is  not  obliged  to 
answer  questions  nor  to  volunteer 
statements  in  regard  to  his 
capital  and  business  affairs, 
when  seeking  credit ;  but  when 
he  undertakes  to  give  a  state- 
ment of  his  affairs  in  order  to 
obtain  such  credit,  common 
honesty  requires  him  to  give  a 
truthful  and  full  statement,  and 
under  such  circumstances,  there 
is  as  much  fraud  in  a  suppression 
or  omission  to  disclose  an 
integral  part  of  his  liabilities  in 
order  to  deceive  the  party  from 
whom  he  seeks  credit,  as  there 
would  have  been  in  making  a 
false  representation  as  to  the 
amount  of  his  assets.     Ih. 

8.  It  is  impossible  to  reconcile 
alleged  failures  of  memory  in  re- 
sard  to  large  liabilities  (which 
in  this  case  exceeded  the  capital 
claimed  in  the  statements  and 
representations)  with  what  is 
commonly  known  and  recognized 
as  honesty  and  fair  dealing 
among  business  men.  Such 
allegations  cannot  be  received  in 
justification  of  such  suppressions 
and  omissions.  The  approval 
of  the  acts  of  a  party  under  such 
circumstances  would  be  at 
variance  with  the  settled  princi- 
ples on  which  mercantile  trans- 
actions and  commercial  credit 
rest  and  are  governed.     Ih. 

4.  When  the  alleged  fraud  was 
merely  a  mistake  from  which  no 
injury  resulted,  and  the  party 
who  it  is  claimed  committed  the 
fraud,  immediately  on  discover- 
ing the  mistake,  called  the  other 
party's  attention  to  it,  and  the 
defendant,  who  is  the  one 
desiring  the  question  to  go  to  the 
jury,  makes  no  allegation  in  his 
answer  that  there  was  any  fraud 
in  the  bill  (in  respect  whereof 
fraud  «6  alleged  at  the  trial),  at 
the  time  of  the  settlement 
thereof,  though  the  facts  must 
then  have  been  well  known,  the 
question  as  to  fraud  is  properly 


withheld  from  the  jury.  BvJUer 
v.  Am.  Pop.  Life  Ins.  Co.^  342. 
5.  When  assignment  for  benefit  of 
creditors  presumed  fraudulent. 
See  Einstein  v.  Chapmany  144. 

See  Cabbiurs,    1;    Moket  Paid 
Into  Court,  2,  3. 

FRAUDULENT  CONVEY- 
ANCES. 

1.  At  the  time  of  the  sale  of  the 
fixtures  of  a  restaurant,  and  as- 
signment of  the  lease  of  the 
building  in  which  it  was  sit- 
uated, to  two  vendees  and  as- 
signees, an  undivided  half  to 
each,  the  vendor  handed  the 
keys  to  one  of  the  vendees,  say- 
ing he  thereby  put  him  in  pos- 
session. He  then  took  them 
from  that  vendee  and  handed 
them  to  the  other  one  with  the 
same  statement ;  the  latter  ven- 
dee then,  for  the  time  being, 
went  behind  the  counter  and 
commenced  receiving  checks 
from  the  customers ;  he  took  his 
breakfast  and  dinger  at  the 
restaurant,  and  was  there  during 
the  evenings,  and  rainy  days  and 
Sundays ;  he  had,  however,  been 
in  the  habit  of  going  behind  the 
counter,  receiving  checks,  eating 
there,  an^  being  there  evenings, 
rainy  days,  and  Sundays,  for  a 
long  time  prior  to  the  alleged 
sale.  The  vendor  attended  (ex- 
cept when  detained  by  sickness) 
and  went  about  the  saloon  as 
usual,  and  sometimes  went  be- 
hind the  counter.  A  party  who 
had  been  associated  with  the 
vendor,  and  had  the  principal 
charge  of  the  business  under 
him,  still  remained,  and  had  full 
charge  to  run  the  place  under 
the  vendees,  and  did  so  in  con- 
nection with  the  vendor.  In 
fact,  he  was  employed  by  one  or 
both  of  the  vendees  to  super- 
intend and  take  charge  of  the 
business;  he  made  all  the  pur- 
chases, but  made  those  that  were 
made  on  credit  in  the  name  of 
the    vendees.      There   was    no 
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change  in  the  signs.     One  of  8.  If  the  transferror  was  actuated 


the  transfers  was  made  some 
time  before  the  other  ;  but  at 
that  time  there  was  not  even  a 
formal  delivery.  Held^  no  actual 
and  continued  change  of  posses- 
sion under  the  statute.  Burnham 
y,  BrennaUy  Sheriffs  cfec,  49. 
3.  Bymbolic  and  constructive  de- 
livery is  not  sufficient  to  satisfy 
the  statute.     Ih. 

3.  Joint  ])ossession  of  transferror 
and  transferee  does  not  satisfy 
the  statute.     lb, 

4.  Where  one  to  whom  an  undi- 
vided interest  has  been  trans- 
ferred, goes  into  possession 
thereof,  and  afterwards  the  re- 
maining interest  is  transferred 
to  another,  the  possession  of  the 
first  transferee  does  not  satisfy 
the  statute  requiring  a  change 
of  the  possession  from  the 
transferror  to  the  second  trans- 
feree of  the  property,  the  inter- 
est in  which  is  transferred  to 
him.     Ih, 

5.  That  the  property  was  left 
where  it  was  at  the  time  of  sale, 
for  the  benefit  of  the  vendees, 
and  for  the  purpose  of  retaining 
customers  and  preventing  the 
business  from  being  broken  up, 
does  not  dispense  with  the  ac- 
tual change  required  by  the 
statute.     Ih. 

6.  If  the  party  formerly  conducting 
the  business,  continues  to  do  so 
substantially  as  before,  although 
employed  by  the  transferee  to 
superintend  and  conduct  the 
business,  his  possession  is  not 
such  possession  of  the  trans- 
ferees as  the  statute  requires. 
The  statute  means  to  discounte- 
nance this.     Ih. 

7.  The  sale  of  the  property  for  its 
full  value,  which  was  paid,  is 
not  a  sufiioient  compliance  with 
the  requirement  of  the  statute  as 
to  good  faith,  if  the-  motive  for 
the  sale  and  purchase  on  the 
part  of  the  seller  and  purchaser 
was  to  hinder,  delay,  or  defraud 
creditors,  in  the  collection  of 
their  debts.     Ih. 


by  an  intent,  &c.,  and  the 
transferee  had  notice  of  such 
intent,  the  statute  is  not  eatis- 
fied,  whether  the  tnmsferee  paid 
any  money  or  not.      Ih. 

9.  If  the  transferee  has  before  him 
facts  which  would  put  an  ordi- 
nary person  on  his  guard,  or 
create  a  suspicion,  which,  being 
followed  up,  would  lead  him  to 
find  out  that  there  was  a  fraud- 
ulent intent  on  the  part  of  the 
transferror,  his  abstaining  from 
making  such  inquiry  is  a  want 
of  good  faith.     Ih. 

10.  The  meaning  of  the  terms 
** hinder  and  delay  "  in  the  stat- 
ute, is  putting  an  obstacle  in  the 
path,  or  interposing  some  time, 
unjustifiably,  before  the  creditor 
can  realize  what  is  owed  out  of 
bis  debtor^s  property.     Ih. 


GENERAL  TERM. 

In  the  case  at  bar  a  party  who  had 
rendered  services  to  an  estate 
after  the  death  of  the  deceased, 
but  in  pursuance  of  a  contract 
made  with  him  in  his  life-time 
sues  his  personal  representatives 
for  the  value  of  said  services. 
Hdd,  where  such  an  action  has 
been  brought,  and  the  jury  have 
found  the  contract  to  have  been 
made  as  claimed  by  the  plaintiff, 
the  verdict  cannot  be  disturbed 
except  for  errors  of  law  com- 
mitted on  the  trial.  Where  ex- 
ceptions taken  on  such  a  trial 
are  ordered  to  be  heard  in  the 
first  instance  at  general  term,  no 
question  of  fact  can  be  consid- 
ered by  the  general  term  ;  nor 
the  pomt  that  the  verdict  is 
against  the  evidence  ;  nor  can 
the  verdict  be  set  aside  on  the 
ground  that  it  is  excessive  ;  and 
the  exception  to  the  decision  of 
the  motion  for  a  new  trial  on 
the  minutes  of  the  court,  is  also 
unavailable.  The  only  mode  for 
reviewing  such  decision  is  by  an 
appeal  from  the  order  denying 
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the  motion.      Bo»$  ▼.    Harden^ 
427. 

GOLD  LOANS. 

Mode  of  effectiDg  and  repaying 
stated.     Lolly  v.  Colgate^  544. 

GOLD  SALES  ON  CREDIT. 

Conversion  of  gold  price  into 
currency  price,  one  of  the  modes 
of  stated.     Lally  v.  Colgate^  544. 

GUARANTY. 

1.  If  the  notes  or  other  obligations 
the  payment  whereof  is  guaran- 
teed, are  void  for  usury,  then  if 
the  guaranty  has  no  other  or 
different  consideration  than  such 
notes  or  obligations,  it  necessa- 
rily falls  with  the  notes  or  oblic 
gations.  Heidenheimer  v.  Mayer ^ 
508. 

9.  Demand  of  payment  from  prin- 
cipal, and  notice  to  guarantor 
not  necessary  when  tlie  guaranty 
is  absolute:  e.  g.,  when  the 
guaranty  is  as  follows:  ''For 
and  in  consideration  of  the  sum 
of  one  dollar,  I  hereby  guaran- 
tee the  payment  of  invoice  of 
cargo  covered  by  within  con- 
tract."    Eneas  v.  IIoops^  517. 

3.  An  alteration  or  variation,  ma- 
terially affecting  the  contract 
guaranteed,  will  discharge  the 
guarantor.  This,  although  the 
variation  may  be  to  his  advan- 
tage :  €.  g.y  the  guaranty  was 
of  the  payment  of  the  purchase- 
price  of  a  cargo  of  nuts  agreed 
to  be  sold  and  delivered.  A 
subsequent  agreement,  made 
without  the  consent  of  the  guar- 
antor, that  the  vendee  need 
not  take  the  deck-load  (if  under 
the  term  cargo,  used  in  the 
guaranteed  contract,  the  vendee 
was  bound  to  take  the  deck- 
load),  will  discharge  the  guar- 
antor.    Ih, 

HUSBAND  AND  WIFE. 

When  husband  can  sue  alone  for 
libelous  matter  published  con- 


cerning wife.     See  BM  v.  ,ftfn 
P.  dfc  P.  Co.  567. 


INSURANCE. 

1.  In  the  case  at  bar,  which  was 
for  a  fTO  rata  of  loss  on  a  })olicy, 
the  court  charged  the  jury,  that 
it  was  frT  them  to  consider 
whether  the  acts  and  statements 
of  the  defendant,  that  were 
proved  before  them,  had  the 
effect  on  the  plaintiff^s  miild  of 
preventing  him  from  presenting 
further  and  detailed  proofs  of 
his  loss  as  required  by  the  pol- 
icy, and  also  from  bringing  the 
action  on  the  policy  within  the 
time  required  by  it,  and  if  they 
found  affirmatively,  that  tlie 
plaintiff  was  entitled  to  recover. 
HM^  that  there  was  no  error  m. 
this  chltrge.  SoloTMn  v.  Metr. 
Fire  Im.  Co.,  22. 

2.  If  an  insurance  company  holds 
out  to  parties  insured,  an  officer 
or  agent  to  represent  it  in  re- 
spect to  losses,  and  to  s]>eak  for 
it  at  its  office,  in  negotiations 
for  the  settlement  and  appraise- 
ment of  losses,  it  cannot  after- 
wards question  his  power  to  bind 
the  company.     Ih. 

3.  In  an  application  for  life  insur- 
ance, the  company  have  a  riglit 
to  insist  and  to  stipulate  that 
true  answers  be  given  to  its  in- 
quiries in  regard  to  the  age  of 
the  applicant,  and  false  answers 
in  that  respect  will  relieve  the 
company  from  the  conditions  of 
the  policy.  NeUl  v.  Am.  Life 
Im,  Co.^  259. 

4.  If,  by  the  proofs  of  death,  it 
appears  that  the  applicant  was  a 
year  older  than  appeared  from 
his  original  application,  parol 
proof  may  be  given,  to  show 
that  the  statement  in  such  proofs 
was  made  by  mistake.  The  in- 
sured is  not  estopped  from 
showing  the  mistake.  As  the 
proofs  of  death  in  the  case  did 
not  mislead  or  injure  the  com- 
pany, nor  cause  it  to  do  or  to 
omit  to  do  anything  to  its  preju- 
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dice,  .estoppel  in  pais  does  not 
exist.     Ih. 

5.  Wlien  mutual  accounts  are  kept 
between  the  insurance  company 
and  the  insured  (the  business 
being  transacted  between  the 
acting  officers  of  the  company 
and  the  insured),  the  charging 
the  premium  to  the  account  of 
the  insured  is  equivalent  to  pay- 
ment. Butler  V.  Atn,  Pop,  Life 
Ins,  Co,  342. 

6.  Where  the  assured  makes  a  pay- 
ment specifically  appropriating 
it  to  the  payment  of  the  pre- 
mium falling  due  on  a  certain 
day,  and  the  company  accepts 
the  same,  such  payment  and  ac- 
ceptance continue  the  policy  in 
force,  notwithstanding  default 
in  tbe  payment  of  premiums 
whixii  bad  previously  fallen  due. 
Ih, 

7.  Cancellation  and  practice  of 
company  as  to  actual  entry  there- 
of,    lb, 

8.  If  a  person  contracting  for  life 
insurance  make  the  payment  of 
the  policy  conditional  upon  the 
absolute  truth  of  his  answers  to 
questions  in  the  application  as  to 
whether  he  has  been  afflicted,  at 
any  time,  by  any  one  of  a  long 
catalogue  of  diseases,  he  must 
be  bound  by  it,  although  it  may 
be  oftentimes  impossible  for  the 
applicant  to  answer  correctly. 
The  courts  cannot  set  aside  the 
conditions  of  such  a  contract, 
although  the  insured  may  have 
inadvertently  erred — by  failure 
of  memory  or  otherwise— in  an 
answer  to  any  one  of  the  numer- 
ous questions  in  the  application. 
Eitzler  v.  World  Ins,  Co.,  409. 

INTOXICATION. 
See  Neoligenck,  6. 

JOINT  STOCK  COMPANIES. 

See  CORPORATIONB. 

JUDGE'S  CHARGE. 
See  Bailment. 


JUDGMENT. 

1.  Action  against  parties  upon 
notes  alleged  to  have  been  made 
by  them  as  copartners  under  a 
certain  firm  name,  and  for  goods 
alleged  to  have  been  sold  them 
as  such  partners  under  such  firm 
name.  Defense  by  one,  that  he 
is  a  special  partner,  which  is 
maintained ;  defense  by  another, 
averring  the  limited  partnership, 
and  denying  that  the  notes  were 
made  by,  or  the  goods  delivered 
to,  the  defendants,  and  alleging 
that  the  notes  were  made  by  and 
the  goods  sold  to  one  of  the 
general  partners  in  the  name  of 
the  firm  as  such  limited  part- 
nership, which  allegations  and 
denials  are  maintained.  Meld, 
that  verdict  and  judgment  should 
go  in  favor  of  the  special  part- 
ner, and  against  the  others. 
Lawrence  v.  MerriflM^  36. 

2.  A  judgment  setting  aside  a 
transfer  as  fraudulent  and  void, 
directing  the  transferee  to  ac- 
coimt  before  a  referee,  thereby 
appointed,  for  all  property  and 
effects  and  proceeds  thereof  re- 
ceived or  held  by  him  under  the 
transfer;  directing  the  referee 
to  examine  the  accounts  and  do- 
ings of  the  transferee  and  decide 
with  what  sums  of  money  or 
property  he  is  chargeable,  and 
report  thereon ;  further  directing 
that  within  ten  days  after  notice 
of  filing  the  report  the  trans- 
feree, in  case  no  exceptions  are 
filed,  or  in  case  exceptions 
should  be  filed,  then  in  ten  days 
after  the  confirmation  of  the  re- 
port, pay  and  deliver  over  all 
such  moneys  and  property  to 
a  receiver  thereby  appointed ; 
further  directing  that  out  of 
the  proceeds  of  such  property 
and  moneys  the  receiver  pay  the 
plaintiff  $458.50  the  amount  of 
plaintiff^s  judgment  against  the 
transferrors,  with  interest  there- 
on, together  with  the  costs  of 
the  action,  and  hold  the  residue, 
if   any,   to    abide    the    further 
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order  of  the  court ;  and  further 
directing  that  any  of  the  parties 
thereto  might  apply  to  the 
court  for  such  other  or  further 
judgment  or  decree  as  might  be 
just,  constitutes  a  linal  judg- 
ment. Produce  Bh,  v.  M&rton^ 
472. 
8.  When  judgment  can  be  satisfied 
out  of  property  held  in  trust  for 
defendant.  Bee  Parker  v.  Har- 
risoUy  150. 

Bee  Execution,  6. 

JURISDICTION. 

Jurisdiction  does  not  depend  upon 
the  intention  of  the  officer  or 
tribunal  undertaking  to  act,  but 
upon  the  facts  upon  which  they 
act.     Carter  v.  Youngs^  169. 

JURY  TlilAL. 

In  an  action  for  divorce  a  vinculo, 
each  party  has  both  a  constitu- 
tional and  statutory  right  to 
trial  by  jury.  Reference  or  trial 
by  the  court  can  not  be  com- 
pelled. The  right  to  a  trial  by 
jury  may  be  waived  in  the 
manner  prescribed  by  section 
1009  of  the  Code  of  Civil  Pro- 
cedure. Sections  253,  266,  270, 
271  of  the  Code  of  Procedure, 
rule  40  (formerly  33)  of  the 
rules  in  force  prior  to  January  1, 
1878;  sections  968,  969,  970, 
1013,  of  the  Code  of  Civil  Pro- 
cedure; chap.  15,  of  the  report 
of  the  commissioners  to  revise 
the  statutes  to  the  legislature  of 
1877,  2Edm,N.  Y,  Statutes,  150; 
1  jBrtJ.  Stat.  145,  §  40;  1  R,  L, 
197;  art.  1,  §  2,  Constitution  of 
1846,  and  IT  1,  of  §  6,  of  the 
so-called  temporary  act  of  June 
2,  1877,  referred  to,  commented 
on,  and  compared,  with  the 
above  result.  Batzel  v.  Batzd, 
561. 

See  Trial,  3. 

LACHES. 

See  Estoppel,  3;  MoRTaAOB,  3; 
New  Trlal,  2-3. 


LANDLORD  AND  TENANT. 

1.  The  tenant  has  the  right  to  in- 
sist that  unless  he  can  have  the 
whole  premises  leased,  he  will 
take  nothing  and  pay  nothing; 
but  if  he  accepts  and  occupies  a 
part  during  the  term,  he  becomes 
liable  to  pay  (upon  the  principle 
of  a  quantum  meruit)  for  that 
which  he  has  actually  occupied 
under  the  lease.  Knox  v.  Hex- 
ter,  8. 

2.  In  this  case  the  plaintiff  was  a 
tenant  of  defendants,  and  held 
under  a  lease  which  reserved  to 
the  landlord  the  right  of  enter- 
ing the  premises  '*  at  reasonable 
hours  in  the  daytime  to  ex- 
amine, Ac,  and  to  make  such 
alterations  and  repairs  therein 
as  shall  be  necessary  for  the 
preservation  tliercof  or  of  the 
building."  The  defendant 
agreed  to  allow  plaintiff  one 
quarter's  rent  if  he  would  per- 
mit needles  to  be  inserted  and 
remain  in  the  walls  of  the 
premises  for  two  weeks,  in  order 
to  shore  up  or  secure  the  build- 
ing against  the  danger  of  ex- 
cavations being  made  upon  ad- 
joining premises,  and  if  they 
remained  more  than  two  weeks 
the  defendant  agreed  '*  to 
make  it  right"  with  plain- 
tiff. The  needles  remained  for 
a  period  of  about  eight  weeks, 
to  plaintiff's  injury,  &c.  Held, 
that  the  defendant  was  liable  on 
his  promise  for  the  injuries  com- 
mitted and  damages  sustained, 
notwithstanding  the  conditions 

'  in  the  lease,  and  there  was 
ample  consideration  for  the 
promise.      White  v.  Meali^,  163. 

3.  Two  questions  were  presented 
to  the  jury  in  this  case: 
Whether  permission  had  been 
given  to  the  defendant  to  re- 
move the  partitions;  whether 
such  removal  caused  any,  and 
what  amount  of  damage.  The 
evidence  was  such  that  the  jury 
might  conclude  that  there  was  a 
license  or  permission,  either  in 
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the  original  lease,  or  sub- 
sequently, from  a  former  owner, 
to  the  defendant  to  make  the 
change,  which  was  binding  apon 
the  plaintiff  or  ratified  or  rec- 
ognized by  him  when  he  came 
into  possession,  and  therefore 
the  verdict  of  the  jury  for  the 
defendant  should  be  sustained. 
Aberle  v.  Fajen^  217. 

4.  This  action  is  analogous  to 
former  actions  of  waste,  and  to 
sustain  it  plaintiff  must  show  an 
injury  to  the  freehold  or  rever- 
sion. The  jury  had  a  right  to 
look  beyond  the  evidence  as  to 
the  cost  of  restoration.  Altera- 
tions of  this  kind  are  not  neces- 
sarily acts  of  waste.  They  may 
be  in  some  instances,  and  as  was 
claimed  by  tiie  defendant  in  this 
case,  a  benefit  to  the  estate.    lb. 

5.  In  case  of  a  tenant  holding  over 
after  expiration  of  term,  the  law 
implies  an  agreement  to  hold  for 
another  year  on  the  terms  of  the 
prior  lease.  I'uorMy  y.  Dunnj 
291. 

6.  Prior  to  May  1,  1875,  defendant 
was  in  possession  under  a  lease, 
the  term  whereof  expired  May 
1,  1875,  and  the  rent  reserved 
thereby  being  payable  quarterly 
on  the  usual  quarter  days.  After 
May  1,  1875,  defendant  held 
over  and  continued  in  possession 
until  May  11,  1875,  when  he 
moved  out.  This  action  was 
brought  to  recover  a  quarter's 
rent,  falling  due  August  1,  1875, 
at  the  rate  reserved  by  the  lease, 
which  expired  May  1,  1875. 
The  defense  was  that  defendant 
was  prevented  from  yielding  up 
possession  before  May  11,  by  the 
act  of  God,  in  afflicting  a  cousin 
of  defendant's,  wife,  who  was  a 
member  of  his  family,  with  a 
malady  which  confined  her  to 
her  bed,  and  which  was  so  great 
that  it  would  have  endangered 
her  life  to  have  taken  her  from 
the  house.  On  the  trial,  after 
the  evidence  on  both  sides  had 
been  closed,  tlie  court  directed 
a  verdict  for  plaintiff.     At  gen 


eral  term  this  direction  was  sus- 
tained, on  the  ground  that  the. 
evidence  failed  to  establish  the 
facts  constituting  the  defense 
pleaded,  the  court  saying  : 
^*This  placing  the  decision  on 
the  evidence  is  not  meant  to 
imply  that,  if  there  were  danger 
to  her  life  or  health  in  moving 
her,  the  defendant  would  not 
have  been  liable."    lb. 

7.  Payment  or  tender,  within  one 
year  after  the  delivery  of  pos- 
session to  the  landlord,  of  all 
rent  in  arrcar  to  the  time  of 
such  payment  or  tender,  and  all 
costs  and  charges  incurred  by 
the  landlord,  is  a  pre-requisite 
to  restoratioi^  of  premises  to  les- 
see under  chap.  240  (p.  293),  of 
the  laws  of  1842,  after  delivery 
of  possession  to  the  landlord. 
Tender  of  the  difference  between 
such  arrears  of  rent,  costs,  and 
charges,  and  cither  the  gross  or 
net  profits  received  by  the  land- 
lord during  the  interval,  is  not 
sufiicient.  An  action  against 
landlord  for  an  account  of  the 
rents  and  profits  received  by 
him,  and  a  restoration  or  re- 
demption upon  payment  of  the 
excess  of  the  rent  in  arrear, 
costs  and  charges  over  the  rent 
and  profits,  cannot  be  sustained. 
So,  also,  an  action,  founded  on^ 
an  averment  that  the  rents  and< 
profits  received  by  the  landlord, 
exceeded  the  arrears  of  rent, 
costs  and  charges,  for  an  ac- 
counting, for  juclgment  against 
the  landlord  for  the  balance 
found  due  plaintiff  on  such  ac- 
counting, and  for  judgment  of 
restoration,  cannot  be  sustained. 
Puradl  V.  N,  Y,  Life  Ins.  dt 
Trust  Co.,  383. 

8.  R.  S.  of  N.  Y.,  part  3,  chap.  8, 
title  10,  art.  2,  section  43,  is  not 
repealed  as  to  leases  having  an 
unexpired  term  of  five  years  to 
run,  by  chap.  240  of  the  laws  of 

.  1842.     lb. 

9.  A  lease  was  made  to  A,  who 
formed  a  copartnership  with 
B,  for  a  term  exceeding  the  de- 
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mised  tenn,  and  the  finn  occa- 
'  pied  a  part  of  the  demised 
premises  (the  rest  having  been 
sub-let  by  A,  before  the  partner- 
ship with  B),  until  November 
18,  1875,  when  it  was  dissolved. 
The  firm  paid  the  rent  up  to 
November  1,  1875.  On  the  dis- 
solution, by  arrangement  be- 
tween the  partners,  all  debts 
owing  to  the  firm,  were  to  be 
received  by  B,  and  all  demands 
against  it  were  to  be  presented 
to  him  for  payment.  B  gave 
public  notice  of  this,  and  also 
that  the  business  would  be  con- 
ducted in  the  name  of  B  at  the 
demised  premises.  B  remained 
in  the  occupancyof  the  portion 
of  the  demised  premises  previ- 
ously occupied  by  the  firm,  un- 
til February  1,  1876,  when  he 
was  dispossessed.  B  collected 
of  the  sub-tenants  to  \thom  A 
had  sub-let,  the  rents  for  their 
respective  premises  up  to  Feb- 
ruary 1,  1870,  and  deposited 
them  in  bank  to  his  individual 
account.  The  lease  to  A  con- 
tained a  clause  against  under- 
letting without  the  written 
consent  of  the  lessors.  No  con- 
sent was  given  to  under-let  to  B. 
Hddi^  in  an  action  by  the  lessors 
to  recover  from  B  thie  quarter's 
rent,  falling  due  February  1, 
1876,  the  above  facts  appearing 
without  contradiction,  that  he 
was  holden  as  assignee.  Kemo- 
ehan  v.  Whiting^  490. 

LEASE. 

See  Landlord  and  Tenant,  1,  2, 0 ; 
Life  Estate. 

LEX  LOCI. 
See  Contracts,  14. 

LIBEL. 

1.  The  fire  marshal  of  the  city  of 
Brooklyn,  acting  on  information 
received  by  him  from  a  party 
other  than  the  defendant,  sub- 
poenaed the  defendant  to  appear 


before  him  upon  an  inquiry  in 
relation  to  a  fire  which  had  oc- 
curred in  Brooklyn,  and  upon 
defendant  appearing,  asked  him 
various  questions  and  reduced 
the  answers  (which  were  relevant 
and  material  to  the  subject-mat- 
ter of  the  inquiry),  to  the  form 
of  a  written  deposition,  to 
which  he  swore  the  defendant. 
Held,  an  action  of  libel  ^vould 
not  lie  against  the  defendant, 
founded  on  statements  contained 
in  the  deposition,  tending  to 
charge  plaintiff  with  arson,  and 
this,  even  conceding  such  state- 
ments to  be  false.  Taking  the 
plaintiff's  case  that  the  above 
deposition  was  used  as  the  foun- 
dation of  a  groundless  prosecu- 
tion; yet,  as  no  proof  of  want 
of  probable  cause  was  given,  the 
complaint  was  properly  dis- 
missed. Neiefleld  v.  Copperman^ 
802. 

2.  Where  the  words  charged  as 
libelous,  are  not  actionable  per 
«e,  the  plaintiff  cannot  give  evi- 
dence of  any  loss  or  injury 
sustained  by  the  publication, 
unless  it  be  specially  stated  in 
the  complaint ;  and  in  such  case 
the  plaintiff  must  allege  and 
prove  that  he  has  suffered  some 
pecuniary  damage  by  reason  of 
the  libelous  matter.  Bell  v.  Sun 
Printing  Co.,  567. 

3.  The  sole  office  of  the  innuendo 
is  to  explain.  It  cannot  intro- 
duce new  matter,  nor  in  any 
degree  enlarge  the  sense  of  the 
words  to  which  it  relates.     lb. 

4.  "Where  libelous  matter  is  pub- 
lished concerning  the  wife,  it  is 
only  when  the  action  is  main- 
tained by  reason  of  special  dam- 
ages to  the  husband  that  he  can 
sue  alone.     Id, 


LIEN. 

1.  The  attorney  has  a  lien  on  the 
judgment  in  favor  of  his  client, 
for  compensation  for  his  servi- 
ces.     The  measure  of  the  lien  is 

^   the  sum  agreed  to  be  paid,  or  if 
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there  is  no  agreement,  then  the 
reasonable  value  of  the  services, 
the  sums  recovered  bj  a  party, 
mib  nomine  costs,  as  an  indem- 
nity for  his  expenses,  are,  prima 
Jaeie,  the  measure  of  the  com- 
pensation to  which  his  attorney 
IS  entitled,  and  of  the  reasonable 
value  of  the  attorney ^s  services. 
Crotty  V.  MeKenzie,  192. 

2.  Defendant  is  not  liable  for  com 
pensation  of  plaintiff's  attorney, 
after  settlement  between  him 
(defendant)  and  plaintiff,  unless 
notified  before  the  settlement 
that  plaintiff's  attorney  claims  a 
lien  ;  or  unless  the  settlement 
was  made  collusivcly,  wirhout 
the  knowledge  of  the  attorney, 
with  the  view  of  depriving  him 
of  his  compensation.  Defend- 
ant's liability  cannot  exceed  the 
amount  of  the  verdict  or  judg- 
ment,    lb. 

8.  Attorney's  lien  cannot  be  en- 
forced by  issning  execution  on  a 
judgment  satisfied  of  record. 
The  satisfaction  must  first  be 
vacated  on  motion.     lb. 


the  same  to  the  payment  of  ao-^ 
crued  taxes  and  necessary  re- 
pairs, was  affirmed.      Garter  y. 
Faung$y  418. 
2.  The  obligation  of  the  life  tenant 
does  not  rest  in  covenant,  ex- 
press or  implied,  but  in  equity, 
and  exists  as  an  incident  to  the 
estate ;     when,     therefore,    one 
contracts    for  a  life-estate,   he 
mu9t  be  supposed  to  contract 
with  reference  to  the  incidents 
thereunto  attached.    The  reserv- 
ation of  rent  does  not  change 
the  nature  of    the  estate,    nor 
create  an  equity  in  favor  of  the 
tenant  for    life,   paramount  to 
that  of  the   reversioner  or  re- 
mainder-man.    If  there  be  any 
presumption  from  such  reserv- 
ation, it  is  that  the  amount  of 
rent  was  fixed  with  reference  to 
the  obligations  incident    to    a 
life  estate,  and  not  superseding 
or  changing  them.     The  tenant 
for  life  acquires  an    estate   of 
freehold  by  virtue  of  the  term, 
and  irrespective  of  the  manner 
or  form  in  or  by  which  it  was 
created,  whether  by  grant,  de- 
vise^  ^ft,   or  purchase,  or  by 
operation  of  law';  and  a  charge 
upon  the  estate  by  way  of  rent, 
annuity  or  otherwise,  docs  not 
affect  the  nature  of  the  estate.  lb, 

IV    *        ♦    >,  ^  *     1.^1^      LIMITATION  OF  ACTIONS, 

life  tenant,   having  a   freehold 

estate  in  lands,  and  lessee  for  The  legislature  has  power  to  give 


UFE  ESTATE. 

1.  In  regard  to  the  payment  of  tax- 
es, and  interest  on  incumbrances, 
and  for  necessary  repairs,  ho  dis- 
tinction can  be  made  between 


life  on  a  nominal  rent,  each  is 
alike  bound  in  this  respect.  In 
this  case,  the  plaintiffs  leased 
and  demised  to  defendant  cer- 
tain lands  and  tenements  for  the 
term  of  his  (defendant's)  natural 
life,  at  the  annual  rent  of  one 
dollar,  with  power  to  sub-let 
any  part,  or  all  of  the  same,  and 
to  collect  the  rents  during  the 
term.  The  lease  contained  no 
other  covenants  or  conditions, 
and  no  re-entry  clause.  HeUy 
that  the  defendant  was  bound 
to  keep  down  the  taxes,  and 
keep  the  premises  in  repair,  and 
an  order  appointing  a  receiver 
to  collect  the  rents  and  apply 


by  statute,  a  remedy  by  action 
for  a  cause  that  has  been  barred 
by  an  existing  statute.  People  v. 
Starkweatiier,  825. 

LOANS. 

1.  Mode  of  effecting  and  repaying 
gold  loans  stated.  LaUy  v.  CoT- 
gatA,  544. 

2.  Payment  of  money,  when 
presumed  a  loan.  See  Black  v. 
White,  446. 

MALICIOUS  PROSECUTION. 

1.  Want  of  probable  cause  must 
be  proved  to  sustain  an  action 
for  malicious  prosecution.  JSfeto- 
fidd  V.  Coppermany  802. 
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ft.  A  criminal  complaint  was  made 
by  A,  against  C  and  others, 
charging  tbcm  with  a  conspiracy 
to  defraud  by  means  of  false 
pretenses.  On  this  complaint 
O  was  arrested,  and  gave  l>ail  to 
appear  to  answer  any  indictment 
that  might  be  brought.  B  did 
not   instigate  or  promote    this 

Srosecution,  but  after  the  bail 
ad  been  given,  he  made,  to  the 
justice  befot-e  whom  A*s  com- 
plaint was  made,  a  comjrfaint 
against  C  for  obtaining  money 
by  false  pretenses,  and  asked  for 
a  warrant ;  the  justice  refused  to 
issue  a  warrant,  but  told  B  that 
he  could  increase  the  amount  of 
bail;  he  did  not  increase  the 
amount  of  bail.  All  the  com- 
plaints were  sent  to  the  district 
attorney,  but  it  did  not  appear 
that  B's  complaint  was  brought 
before  the  grand  jury.  Held,  that 
no  prosecution  had  been  set  on 
foot  by  B.  In  this  case,  the  action 
of  the  grand  jury  refusing  to  find 
an  indictment  on  the  charge 
preferred  by  A,  and  the  conse- 
quent discharge  of  C  from  the 
recognizance  given  by  him  on 
that  charge,  is  not  an  ending  of 
the  prosecution  set  on  foot  (if 
any  such  was  so  set  on  foot),  by 
B.     Knedand  v.  SpiUhly  470. 

See  LiBiEL,  1. 

MAXIMS. 

1.  When  one  of  two  innocent  per- 
sons must  suffer  by  the  wrong  of 
another,  the  one  who  enables 
such  other  to  commit  the  wrong 
must  suffer  the  consequences. 
Lolly  V.  CclgaU^  644. 

9.  ^  ^  Verba  intentioni  et  non  e  con- 
tra debent  inservire,  nt  res 
magis  valeat  quam  pereat."  Fair- 
cfiildv.  Lyndi,  265. 

3.  '*  Respondeat  superior."  karlY, 
Beadk^Um,  294. 


MONEY  HAD  AND  RECEIVED. 
See  Payment  op  Monbt. 

MONEY   PAID    INTO    COURT. 
1.  Money  paid  into  court  and  held 


in  its  custody,  is  a  deposit  of 
such  a  character  that  it    is  a 
stringent  duty  of  the  court  and 
all  its  oflScers  to    protect    the 
same  by  all  the  lawful  means 
within  their  power,  from  fraud- 
ulent diversion   or   misapplica- 
tion.    Keiley  y.  Dusenbury^  238. 
When  a  wrongful  payment  of 
money,  in  the  custody  of  the 
court,  has  been  procured  by  col- 
lusion or  by  fraudulent  conceal- 
ment or  false   representations, 
the  parties  to  such  acts,  or  those 
profiting  thereby  and  obtaining 
the  money,  acquire  no  legal  title 
to  the   same,  and    the    person 
rightfully  entitled  thereto  has 
his  remedy  by  action  to  recover 
the  money,  Ac,  .and  in  some 
cases,  by  proceeding  snmmarily 
against  the  wrongdoers.     lb. 
8.  The  recitals  in  an  ex  parte  order 
directing  the  custodian  of  the 
money  to  pay  the  same,  as  to 
who  is  or  who  appears  to  be  the 
person  entitled  to  the  same,  do 
not  protect  the  wrongful  recip- 
ient of  the  fund  from  liability 
for  the  same  to  the  person  right- 
fully entitled  to  it,  when  the 
order  has  been  procured  by  col- 
lusion or  fraud  pnfcticed  upon 
the  court.     Such  an  order  has 
none  of  the  elements  to  consti- 
tute a    bar,    as    res   adjudicata 
against  the  lawful  claimant.   lb. 

MORTGAGE. 

1.  The  plaintiff,  a  resident  of  Port 
au  Prince,  Hayti,  was  the  owner 
and  in  possession  of  the  vessel 
in  question  prior  to  the  execu- 
tion of  a  mortgage  upon  tbe 
same  in  August,  1870,  to  one 
Ballon,  to  secure  the  payment 
of  three  thousand  pounds. 
Ballon,  upon  the  same  day  the 
mortgage  was  made,  assigned 
the  same  to  Oliver  Cutts  A  Co., 
of  Port  au  Prince,  Hayti,  who 
took  and  held  possession  of  the 
vessel  under  the  mortgage  and 
assignment,  and  at  the  tune  of 
the    collision     (in     December, 
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1S74),  the  vessel  was  in  posses-  MUNICIPAL  CORPORATIONa 
fflon  oi  parties  by  virtue  of 
letters  of  attorney  from  Cutts  & 
Co.,  and  these  parties  were  en- 
tit  led  to  the  profits  of  the  vessel, 
bat  for  the  collision.    The  vessel 


was  registered  in  the  name  of 
the  plaintiff,  and  the  mortgage 
and  assignment  of  the  same  re- 
cited the  fact  that  the  vessel  was 
the  property  of  the  plaintiff, 
**a8  per  register,"  and  the 
mortgage  had  not  been  fore- 
closed. Heldy  that  under  these 
circumstances,  the  plain  tiff  ^s  title 
to  the  vessel  and  his  rights 
therein  were  snch,  that  he  was 
entitled  to  sue  for  damages  for 
an  injury  to  the  vessel,  notwith- 
standing he  was  not  in  posses- 
sion, and  had  not  been  for 
some  years,  and  was  not  en- 
titled to  her  earnings  or  profits 
at  the  time  of  the  collision. 
WUaan  v.  Knappy  25. 

2.  The  plaintiff  can  tender  the 
amount  due  on  the  mortgage 
and  redeem  his  vessel;  or,  if 
she  has  earned  enough  to  satisfy 
the  mortgage,  he  can  compel  an 
accounting,  and  thus  redeem 
her.     lb, 

8.  The  improbability  of  redemp- 
tion, and  the  lapse  of  four  years 
without  any  effort  for  redemp- 
tion, are  not  facts  which  of 
themselves  divest  the  plaintiff 
of  his  legal  right  to  redeem  the 
vessel.     lb. 

4.  The  trespasser  cannot  avoid  his 
liability  for  the  damage  he  in- 
flicted upon  the  vessel,  by 
setting  up  the  rights  or  equities 
of  other  parties  in  the  same, 
who  are  cognizant  of  the  facts 
and  have  notice  of  the  plaintiff's 
action,  and  approve  and  promote 
the  same.     lb. 


The  doctrine  that  money  volun- 
tarily paid  (there  being  no  mis- 
take of  fact  or  fraud)  cannot  be 
recovered,  does  not  npply  where 
money  is  paid  by  an  officer  or 
agent  of  a  municipal  corporation. 
People. Y.  Starkweather,  825. 


NEGLIGENCE. 


MOTIONS  AND  ORDERS. 

See  Bill  op  Particulars,  2;  Ex- 
ecution, 0 ;  Monet  Paid  into 
Court,    3  ;    New    Trial; 
Refbbbncb,  5;  Records^ 


1.  Although  the  general  rule  is 
that  a  person  approaching  a 
railroad  crossing  should  use 
both  eyes  and  ears  to  discover 
and  avoid  an  approaching  train, 
there  may  be  circumstances,  or 
a  state  of  facts,  existing  in  some 
cases,  where  the  most  vigilant 
exercise  of  these  organs  will  fail 
to  warn  and  protect  him,  and  in 
such  cases  the  law  does  not 
charge  a  person  with  contribu- 
tory negligence.  E.  g.^  the 
present  case,  where  another  long 
train  of  cars  was  passing  in  an 
opposite  direction,  and  making 
a  great  noise,  tending  to  show 
that  if  the  bell  of  the  train  by 
which  the  injury  was  committed 
had  been  rung,  the  person  in- 
jured could  not  have  heard  it. 
Also,  where  the  noise  was  caused 
by  a  wagon,  or  by  a  steam  saw- 
mill, or  by  falling  water,  or  by 
another  train.  lAonard  v.  N.  Y. 
0.  dbc.  R.  R  Co.,  223. 

2.  In  cases  like  the  present  one, 
the  law  requires  the  exercise  of 
such  a  degree  of  care  as  prudent 
persons,  knowing  the  danger  to 
bo  encountered,  and  giving  at- 
tention to  their  safety,  would 
use  to  shield  themselves  from 
danger,  and  the  question  whether 
a  person  crossing  a  railroad 
track  is  negligent  in  not  looking 
or  listening  for  an  approaching 
train,  and  whether  he  could 
have  stopped  in  time  to  avoid 
the  danger,  are  questions  for 
submission  to  the  jury.     lb. 

3.  In  this  class  of  cases,  when  the 
conduct  of  the  plaintiff  is  mixed 
with,  and  dependent  upou,  the 
the  acts  of  the  defendant,,  ancl 
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upon  the  sarroandiiig  circum- 
stances, the  questions  of  negli- 
gence fairly  belong  to  the  jury, 
m  its  general  consideration  of 
the  whole  facts  of  the  case»  and 
should  be  submitted  to  them.  lb. 

4.  A  railroad  company  operating 
trains  upon  a  road  owned  by 
another  company,  is  liable  for 
negligence  in  running  its  trains 
thereon,  and  for  the  negligence 
of  the  flagmen  stationed  at  the 
crossings,  and  for  other  servants 
or  employees  engaged  in  the 
signal  service  of  that  road.  It 
is  immaterial,  so  far  as  the  pub- 
lic or  the  person  injured  is  con- 
cerned, to  whom  the  road  or  its 
signal  service  or  other  appurten- 
ances that  are  in  use  at  a  crossing 
belong.  The  duty  that  there 
shall  be  no  negligence  in  the 
premises  devolves  and  rests  upon 
the  company  running  the  trains 
by  which  a  person  is  injured. 
lb. 

5.  In  this  case  the  court,  upon  a 
full  review  of  the  facts  and  cir- 
cumstances, set  forth  in  the 
opinion,  held  that  the  proofs 
established  that  the  accident 
which  was  the  ground  of  the  ac- 
tion was  caused  by  defendant's 
negligence,  and  that  the  plaintiff 
was  not  guilty  of  contributory 
negligence.  Hawks  v.  Winona^ 
451. 

6.  Intoxication  will  not  constitute 
contributory  negligence  unless 
its  degree  is  such  as  to  justify 
the  jury  in  finding  that  the  party 
was  thereby  disqualified  from 
the  exercise  of  ordinary  care  and 
prudence.  The  bare  circum- 
stance that  he  had  indulged 
sufficiently  in  spirits  to  make 
the  fact  perceptible  from  his 
breath,  is  not  sufficient  to  justify 
the  jury  in  so  finding.  QRagan 
V.  Bmon,  456. 

Bee  Bailment;  Banks  <&  Banking, 
2;  Cabriers,  1,  2, 4-0. 

NEW  TRIAL. 
1.  In  case  where  new  trial  is  asked 


2. 


on  ground  of  newly  disoovvred 
evidence,  facts  within  the  knowl- 
edge of  the  conductor  of  the 
train  upon  which  an  accident 
occurs,  may  properly  be  deemed 
within  the  knowledge  of  the 
company.  Wetixm  v.  N.  Y.  Ele- 
vated B.  B,  Co.,  156. 
The  fact  that  the  defendant's 
superintendent  failed  to  inform 
himself  of  such  facts  by  inquiry 
of  the  conductor,  affords  no 
ground  for  ordering  a  new  trial, 
especially  where,  as  in  this  case, 
the  conductor  was  known  to  the 
defendant's  connsel  to  be  a 
material  witness  for  the  defense. 
Ordinary  diligence  on  the  part 
of  the  defendants  would  have 
informed  them  of  all  the  facts 
within  the  knowledge  of  the 
conductor,  and  the  omission  to 
interrogate  him  fully  was  wholly 
inexcusable.  lb. 
In  applications  of  this  character 
(which  are  not  regarded  with 
favor),  the  applicant  must  show 
that  he  has  done  all  in  his  power 
in  acts  tending  to  discover  the 
testimony,  and  that  the  failure 
was  not  owing  to  any  delin- 
quency on  his  part.  If  the  least 
fault  be  imputable  to  him,  he 
will  ask  for  relief  in  vain.  lb. 
Motion  for  new  trial  on  the 
minutes  must  bo  made  at  the 
same  term  at  which  the  cause  is 
tried.  Special  term  order  made 
within  four  days  of  the  end  of 
the  term  at  which  the  cause  was 
tried,  upon  notice  and  after 
hearing  counsel  for  both  sides, 
granting  leave  to  move  for  a 
new  trial  on  the  minutes  does 
not  authorize  such  motion  after 
the  expiration  of  the  term  at 
which  the  cause  was  tried. 
Ihbotaon  v.  King,  207. 
,  When  there  is  a  conflict  of  evi- 
dence on  the  facts  submitted  to 
the  jury,  and  no  motion  is  made 
either  to  dismiss  the  complaint 
on  the  ground  that  the  plaintiff 
had  failed  to  prove  a  cause  of 
action,  or  for  a  direction  to  the 
jury  to  find  a  verdict  for  defend- 
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ant  on  the  ground  of  insuf- 
ficiency of  the  evidence  to 
sustain  a  verdict  against  him,  a 
motion  for  a  new  trial  on  a  case 
made  will  not  be  granted,  either 
on  the  ground  that  the  verdict 
is  without  evidence,  or  on  the 
ground  that  it  is  insufficiently 
supported  by  the  verdict.  On 
such  a  motion,  the  question 
whether  the  facts  so  submitted, 
even  if  found  in  plaintiff's  favor, 
will  warrant  in  law  a  verdict  for 
him,  cannot  be  raised  if  there 
are  no  exceptions  sufficient  to 
bring  it  before  the  court.     Ih, 

6.  If  a  jury  find  for  a  defendant 
when  they  should  have  found 
nominal  damages  for  the  plain- 
tiff, it  furnishes  no  ground  for  a 
new  trial.     Aberle  v.  Fajen^  217. 

7.  When  motion  for  new  trial  can 
be  made  under  section  268,  Code. 
Produce  Bk.  v.  MorUm^  472. 

NEW  YORK  CITY. 

1.  Under  section  150,  article  13  of 
ordinances  of  1859,  giving  him 
commission  on  assessments  paid 
and  on  certain  unpaid  assess- 
ments, the  collector  of  assess- 
ments can  make  no  charge  in 
respect  of  assessments  assessed 
on  the  city,  {a,)  He  cannot 
either  personally  or  by  virtue  of 
his  office,  do  anything  beneficial 
to  the  city  in  respect  of  such 
assessments.  (&.)  The  includ- 
ing under  the  ordinance  of  July 
18,  1858,  in  the  assessment  list, 
commissions  on  the  amount  of 
the  assessment  upon  the  city  at 
the  rate  fixed  by  section  150, 
article  13  of  the  ordinance  of 
1859,  does  not  entitle  the  col- 
lector to  receive  them,  (c.) 
Confirmation  of  reports  of  com- 
missioners of  estimate  and  assess- 
ment, is  not  an  adjudication 
that  the  sum  contained  therein 
for  the  expenses  of  collection,  is 
due  or  payable  to  the  collector. 
{d,)  An  act  authorizing  the 
city  to  raise  funds  to  pay  as- 
sessments charged  to  or  assess- 
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I  ed  upon  the  city,  in  which  is 
included  a  percentage  for  the 
collection  thereof,  gives  the  col- 
lector no  right  to  the  percent- 
age, (e,)  A  payment  by  the 
officers  or  agents  of  the  city  to 
the  collector,  not  authorized  by 
said  ordinance  of  1859,  does  not 
fall  within  the  principle  which 
prevents  the  recovery  of  money 
voluntarily  paid.  People  v. 
StarkweatheTy  325. 

2.  Landscape  architect  employed 
by  the  Department  of  Public 
Parks,  does  not  hold  an  office, 
and  is  not  an  officer  within  the 
meaning  of  the  114th  section  of 
chap.  335  of  the  laws  of  1873. 
Olmatead  v.  Mayor ^  dkc.^  481. 

NOTICE. 

When  notice  to  defendant  is  neces- 
sary to  preserve  attorney's  liep 
on  judgment  for  costs.  See 
CroUy  V.  McKemie,  192. 

See  Bills,  Notes  and  Checks,  1, 

2 ;  Cabribrs,  3  ;  Contracts, 

6;  Execution,  8;  Party 

Walls,  2. 

PARTIEB. 

When  a  party  sells  to  B  1-8  and  to 
C  1-8  of  certain  personal  prop- 
erty, to  arrive,  B  agreeing  to 
purchase  the  1-8  and  C  the  1-8  ; 
the  terms  of  the  contract  being, 
that  the  property  on  arrival 
should  be  entirely  under  the 
control  of  the  seller,  and  be  sold 
at  auction  or  private  sale,  at  his 
option,  and  the  profits  or  loss 
resulting  from  such  sale  should 
be  due  and  payable  on  render- 
ing of  accounts  ;  and  a  broker 
acting  for  both  purchasers  makes 
a  single  bought  note,  contain- 
ing above  terms  of  purchase,  the 
seller  may  bring  a  separate  ac- 
tion against  each  purchaser  for 
his  share  of  the  loss.  There  is 
no  such  joint  interest  as  requires 
their  joinder  as  defendants. 
Lawrence  y.  GaUagker^  309. 

6ee  Libel,  4. 
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PARTNERSHIP. 

1.  The  effect  of  a  cash  payment  by 
a  special  partner  under  the  stat- 
ute relating  to  limited  partner- 
ships, does  not  depend  on  the 
means  used  by  the  special  part- 
ner to  obtain  the  money,  so  long 
as  the  ownership  of  the  money 
paid  in  is  in  the  special  partner. 
Latorence  v.  Merrifiddy  86. 

3.  When  the  owner  of  money  pays 
it  into  the  common  stock,  under 
the  forms  of  tho  statute,  and  it 
is  thereafter  left  to  the  risk  of 
the  business,  with  an  accom- 
panying intent  so  to  pay  and  so 
to  leave  it,  and  with  no  intent 
and  no  purpose  of  making  such 
payment  and  devotion  of  the 
money  to  the  business  otherwise 
than  real,  actual  or  absolute, 
the  requirement  of  the  statute 
as  to  good  faith  in  said  cash 
payment,  is  satisfied.     Ih. 

8.  In  case  of  an  attachment  against 
one  member  of  a  tirm,  in  an  ac- 
tion against  the  copartners  upon 
a  firm  debt,  only  the  right  and 
interest  of  the  partner  against 
whom  the  attaclimcnt  issued,  in 
the  partnership  goods,  which  is 
the  surplus  remaining  after  the 
firm  debts  have  been  paid,  can 
be  seized.  Doane  v.  LindMy^ 
899. 

See  JUDGICEMT,  1. 

PARTY  WALLS. 

1.  Neither  party  interested  in  a 
party  wall  can  of  his  own  head 
do  or  cause  anything  to  be  done 
which  will  weaken  the  wall  per- 
pendicularly. If  the  necessary 
consequence  of  such  acts  is  to 
weaken  the  wall,  that  interested 
paity  who  did  or  for  whom  the 
things  were  done,  will  be  liable 
for  the  damages  sustained  by 
others;  and  that  whether  the 
things  were  done  by  his  own 
hand,  or  the  hands  of  others 
hired  by  him,  or  by  the  hands  of 
workmen  employed  by  one  who 
had  contracted  with  him  to  per- 


form the  work.  Doctrine  of 
rwpondtab  superior  does  not 
apply.  If  the  weakening  of  the 
wail  be  not  the  necessary  con- 
sequence therefrom,  but  resalts 
only  from  want  of  care  and  skill 
in  doing  the  work,  the  party  in- 
terested in  the  w^all  is  not  liable 
for  damages  resulting  from  the 
want  of  care  and  skill,  on  the 
part  of  the  workman  employed 
by  one  who  has  contracted  with 
him  to  do  the  work.  Doctrine 
of  respond^  superior  applies. 
Earl  V.  BeadleOon,  394. 
2.  The  act  and  operation  of  tearing 
down  one  of  the  tnvo  buildings, 
whose  beams  rest  in  a  party 
wall,  does  not  involve,  as 
a  necessary  consequence,  the 
weakening  of  the  wall.  It  may 
be  taken  down  by  the  use  of 
ordinary  care  in  such  manner  as 
to  leave  the  wall  as  strong  as  it 
was.  Therefore,  under  a  con- 
tract to  **take  the  building 
down,"  the  owner  who  gave  out 
the  contract  is  not  liable  for 
injuries  sustained  through  the 
weakening  of  the  wall,  by  the 
careless  or  unskillful  perform- 
ance of  the  work,  on  the  part 
of  the  workmen  employed  by 
the  contractor.  It  is  not  neces- 
sary in  such  case  to  give  notice 
of  the  intention  to  take  down 
the  building.    lb, 

PAYMENT  OF  MONEY. 

1.  The  doctrine  that  money  volun- 
tarily paid  (there  being  no  mis- 
take of  fact  or  fraud)  cannot  be 
recovered,  does  not  apply  where 
money  is  paid  by  an  officer  or 
agent  of  a  municipal  corporation 
without  authority.  People  v. 
StarkweatJieTj  325. 

2.  Proof  of  the  delivery  of  money, 
its  reception  and  use,  is  not 
proof  of  an  obligation  on  the 
party  receiving  and  using  it  to 
return  the  same,  and  conse- 
quently does  not  establish  an 
implied  promise.  In  proof  of  a 
count  for  money  lent,  &c.,  it  is 
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not  sufficient  to  merely  show 
that  the  plaintiff  paid  money  to 
the  defendant;  such  proof  is 
prima  facie  evidence  only  of  the 
payment  by  the  plaintiff  of  his 
own  debt,  antecedently  due  to 
the  defendant.  The  plaintiff 
must  also  prove  that  the  transac- 
tion was  essentially  a  loan  of 
money  to  the  defendant.  A 
very  slight  circumstance  may 
establish  that  it  was  a  loan,  or 
that  it  was  paid  at  the  request 
of  the  receiver,  but  there  must 
be  that  circumstance  to  over- 
throw the  legal  presumption. 
Black  V.  WhUe,  446. 

See  N.  Y.  City,  1. 

PENALTIES. 

1.  Under  the  general  or  revised 
statutes  it  is  provided  as  follows : 
**  Upon  every  process  issued  for 
the  purpose  of  compelling  the 
appearance  of  the  defendant  to 
any  action  for  the  recovery  of 
any  penalty  or  forfeiture,  shall 
be  indorsed  a  general  reference 
to  the  statute  by  which  such 
action  is  given,  in  the  following 
form,  *  According  to  the  provi- 
sions of  the  statute  regulating 
the  interest  on  money,'  or  *  ac 
cording  to  the  provision  of  the 
statute  concerning  sheriff,'  as 
the  case  may  require,  or  in  some 
other  general  terms  referring  to 
such  statute."  The  object  of 
this  provision  was  to  inform  the 
defendant  of  the  nature  of  the 
action,  when  the  same  was  com- 
menced by  the  ordinary  process 
(capias)  of  the  courts  of  record 
before  the  adoption  of  the  Code ; 
but  when  the  action  was  com- 
menced by  the  service  and  filing 
of  a  declaration,  which  con- 
tained the  information,  it  was 
held  to  be  a  compliance  with  the 
statute.     People  v.  Bully  19. 

2.  The  same  principle  has  been 
applied  to  the  present  practice, 
and  it  has  been  held,  that  where 
the  information  is  contained  in 
the  complaint  attached  to  and 


served  with  the  summons,  that 
the  statutory  requirement  is 
fulfilled.  Ih. 
3.  Under  the  Code,  there  is  just 
reason  to  hold  that  the  statute 
above  mentioned  is  not  in 
force.     lb. 

PERSONAL  PROPERTY. 
See  MoBTOAGB. 

PLEADING. 

1.  A  denial  in  an  answer,  of  an 
averment  of  rendition  of  services 
in  a  certain  capacity,  is  not  a 
denial  of  an  averment  of  recog- 
nition aud  employment  in  such 
capacity.  Byan  v.  Mayor^  <kc,y 
202. 

2.  In  this  case,  the  action  was 
brought  on  a  contract.  The 
defense  was  an  account  stated. 
HM^  a  reply  denying  the  ac- 
count stated,  or  if  admitting  it, 
the  setting  foitii  that  plaintiff 
was  erroneously  debited  or  cred- 
ited therein  (as  the  case  may  be) 
in  respect  of  the  cause  of  action, 
is  not  necessary.  Nor  is  it  nec- 
essary to  amend  the  complaint 
by  inserting  allegations  of  error 
in  the  account,  with  a  view  to 
open  it.  WeUh  v.  Germ,  Am, 
Bk.y  462. 

See  Libel,  2-4 ;  Tbial,  2. 

POSSESSION. 

Continued  change  of  possession 
required  by  statute  in  relation  to 
assignments  for  benefit  of  credi- 
tors. See  Einstein  v.  Ghajprnan, 
144. 

POWER  OF  ATTORNEY. 
See  Contracts,  9;  Evidence,  13. 

PRACTICE. 

See  Appeal,  1,  2;  Attachment; 
Bill  op  Pahticulars;  Costs; 
ex55cution,   2,   8,   6,    7; 
New  Tbial;  Penal- 
ties; Reference; 
Service. 
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PRESUl^IPTION. 

Presumption  of  fraud,  when  raised 
by  statute,  in  case  of  assignment 
for  benefit  of  creditors.  See 
Einstein  v.  Chapmariy  144. 

Sec  Bills  of  Lading  ;  Contracts, 

12  ;  Landlord  and  Tenant, 

6;  Payment  of 

Money,  2. 

PRINCIPAL  AND  AGENT. 

1.  Agent  is  personally  liable  to 
vendor,  when  lie  does  not  dis- 
close the  name  of  his  principal 
at  the  time  of  the  sale,  although 
the  vendor  knows  that  he  is  act- 
ing as  agent  in  the  purchase. 
CM  V.  Knappf  91. 

2.  Where  the  goods  sold  are  used 
in  the  manunu;ture  of  an  article, 
and  at  the  time  of  the  sale  there 
is  a  direction  given  to  deliver  at 
a  certain  manufactory  of  the 
article,  known  by  a  certain  ap- 
pellation, d.^., Tower's  distillery, 
there  is  not  a  sufficient  disclosure 
of  the  principal ;  it  not  appear- 
ing that  the  vendor  had  any 
knowledge  as  to  who  was  carry- 
ing on  the  business  of  the  fac- 
tory, and  no  disclosure  being 
made  at  the  time  of  the  names 
of  the  parties  carrying  on  the 
business.     lb, 

8.  Vendor,  in  case  of  undisclosed 
principal,  majj  on  discovery  of 
the  principal,  sue  either  the 
principal  or  the  agent,  or  both. 
Ih, 

See  Buokerb;  Insurance,  2;  New 
Trial,  1,  2;  Service,  5. 

PROSPECTUS. 

When  prospectus  and  acceptance 
offer  contained  therein  and  ac- 
tion thereunder,  do  not  consti- 
tute contract.  See  JDemuth  v. 
Am.  Inst,  836. 

QUESTIONS  OF  LAWIAND  OP 
PACT. 

See  NsoLiaENCB,  2,  8. 


RATIFICATION. 
See  Banks  and  Banking,  8{  Cor* 

FORATIONB,  4. 

RE-ARGUMENT. 

* 

Wlien  it  appears  from  the  decis- 
ion of  the  court  of  appeals  in 
dismissing  an  appeal  from  the 
decision  of  the  general  temt. 
that  the  case  appealed  from  was 
not  properly  before  the  general 
term,  a  re-argument  should  be 
ordered,  although  this  court  has 
decided  that  in  matters  purely 
technical,  and  not  affecting  the 
general  law  of  the  case,  or  the 
real  merits  of  the  controversy, 
a  re-argument  should  not  be 
allowed.  But  it  should  l>e 
granted  on  payment  of  coats. 
Produce  Bk.  v.  Morton,  124. 

RECEIVERS. 

A  receiver  is  clothed  with  no 
powers  to  waive  the  equitable 
rights  of  the  judgment  creditors, 
for  the  protection  of  whom  he 
was  appointed.  Keiley  v.  Ihuen- 
hwry,  288. 

RECORDS. 

1.  It  is  a  necessary  incident  to  the 
powers  and  jurisdiction  of  a 
court  in  the  administration  of 
justice,  that  it  should  have  con- 
trol over  its  files  and  records  to 
prevent  their  use  wrongfully. 
And  such  control  can  be  en- 
forced by  order,  as  in  this  case, 
when  court  ordered  case  on  ap- 
peal off  the  files  of  the  couzt, 
on  the  ground  that  case  was  not 
filed  as  settled.  Tyng  v.  Manih^ 
235. 

2.  When  records  received  as  evi- 
dence by  appellate  court.  See 
Bumham  v.  Brennan^  49. 

REDEMPTION. 
See  MoRTOAQB,  2,  3. 

REFERENCE. 
1.    A     referee     found     the    ex* 
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pense  of  certain  work  was  four 
hundred  dollars^  and  that  he 
found  no  evidence  to  enable  him 
to  specifically  detail  the  several 
items  of  this  expense,  to  which 
the  defendants  excepted.  Hdd^ 
that  if  the  defendant  wished  the 
referee  to  find  the  items  making 
up  this  amount,  he  should  have 
in  some  way  furnished  the  evi- 
dence.    Wilson  V.  Knappy  25. 

2.  It  has  been  held  that  no  excep- 
tion lies  to  the  refusal  of  a 
referee  to  find  tl)e  particulars 
which  go  to  make  up  his  general 
conclusions  of  fact.     lb. 

8.  There  is  no  power  in  the  court 
to  compel  a  referee  to  hear  and 
determine,  to  open  the  case  after 
&  party  has  rested.  Dow  v.  Dar- 
raghy  80. 

4.  Opening  of  case  after  party 
has  rested,  rests  in  the  sound 
discretion  of  the  referee.     Ih, 

5.  Review  of  discretion  cannot  be 
had  on  motion  to  compel  the 
referee  to  open.     Ih. 

6.  When  the  party  before  he  rested 
had  full  o))portunity  to  discover 
the  facts  which  he  subsequently 
proposes  to  prove,  and  tao  evi- 
dence thereof,  and  after  he 
rested  his  adversary  departed 
for  his  place  of  business  and 
residence  in  a  distant  country ; 
it  is  a  proper  exercise  of  dis- 
cretion to  refuse  to  open  the 
case  to  admit  proof  of  such  facts 
on  an  allegation  that  they  were 
not  discovered  until  after  the 
departure  of  the  adversary.     Ih. 

7.  An  order  of  reference  to  ascer- 
tain damages  will  not  be  granted 
under  an  undertaking  given  on 
an  injunction,  when  it  is  per- 
fectly clear  that  no  action  on  the 
undertaking  will  lie.  If  it  be 
not  perfectly  clear  that  no  ac- 
tion will  lie,  the  order  will  be 
granted.      Palmer  v.  Foley ^  365. 

6.  Reversal  of  judgment  entered 
on  report  of  referee,  on  question 
of  fact.  IbboUon  v.  ^Sherman^ 
477. 

8  ee  DiYoncs. 


RENT. 
See  LiF£  EsTATB. 

REPLEVIN. 
See  Execution,  4,  6. 

RES  ADJUDICATA. 

1.  Although  the  reports  of  the 
commissioners  of  estimate  and 
assessment  of  New  York  (ity,  ■ 
confirmed  by  the  court,  contain 
a  percentage  on  the  amount  as- 
sessed to  the  city  for  the  collec- 
tion thereof,  the  confiimation 
thereof  is  not  an  adjudication 
that  such  percentage  is  due  or 
payable  to  the  collector.  As  an 
adjudication  in  rem  it  only  ad- 
judges that  the  percentage  is  a 
proper  provision  to  indemnify 
the  city  against  future  contin- 
gencies, and  is  a  provision  for 
the  benefit  and  use  of  the  city 
only.  The  collector  not  being  a 
party,  nor  in  privity  with  a 
party,  cannot  take  advantage  of 
the  adjudication.  People  v. 
Starkweather,  325. 

2.  In  case  of  a  contract  calling  for 
payment  by  installments,  the  re- 
covery of  judgment  for  first 
installment,  is  conclusive  as 
to  the  validity  of  the  contract. 
Also  as  to  matters  necessary  to 
be  established  to  warrant  the 
judgment  for  the  first  install- 
ment^ and  equally  necessary  as 
a  foundation  for  the  recovery  of 
each  of  the  other  installments. 
IbboUson  V.  Sherman,  477. 

See  Monet  Paid  into  Court,  3. 

RESPONDEAT  SUPERIOR. 
See  Party  Walls. 

REVERSAL  OP  JUDGMENT. 
See  Appeal,  4-6. 

REVISED     STATUTES    AND 
SESSION  LAWS. 

Laws  1848,  chap.  40,  §§  10  &  11. 
Manufacturing  corporations.  See 
Brown  v.  Torrej/y  1. 
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Laws  1853,  chap.  883,  |  2.    /(. 

See  lb. 
2  R.  S.  (Edmonds'  Ed.)  573,  612. 

lb.     See  Ih, 
2  R.  S.  481,  5  7.    Action  to  recover 

penalty.     See  People  v.  Bully  19. 

1  K.  S.  (EdmonOs*  Ed.)  pp.  710, 
717,  §§  2,  7,  8.  S|)ccial  partners. 
See  Lawrence  v.  Merrifidd^  36. 

R.  8.  part  2,  chap.  7,  title  2,  %  5, 
Fraudulent  conveyances.  See 
BumJiam  v.  BrennaUy  49. 

8  R.  S.  (5  Ed.)  088,  §  33.  Incom- 
petency of  witness  convicted  of 
felony.  See  Ifat,  T.  Go,  v.  Bob- 
erts,  100. 

2  R.  S.  13G.  Change  of  possession 
on  assignment  for  benefit  of 
creditors.  See  Einttein  v.  CAop- 
fiuz/i,  144. 

2  R.  S.  273.     Creditor's  suit.     See 

Parker  v.  HarrUfon^  150. 
Laws  1853,  chap.  511.    Substituted 

service.       See  Carter  v.  Youngg^ 

169. 
Laws  1870,  chap.  408,  §  13.    Rules 

of  court.     See  Tyng  v.    Marsh, 

235 

1  R.  S.  730,  §§  69,  70,  71.  Resig- 
nation  of  assignee.  See  Keiley 
v.  Dusenbunj^  238. 

Laws  1873,   chap.    501.     Re-filing 

chattel  mortgage.     See  Kohler  v. 

MattUtge,  247. 
Laws  1875,  chap.  49.      Peculation 

act.     See  People  v.  Starhweaiher, 

825. 
Law  of  N.  J.,  approved  Feb.  14, 

1846,  §  5.     Corporations.      See 

Oriffith  V.  Mangamy  309. 

2  R.  S.  515,  §§  39,  43.  Summary 
proceedings.  See  Purttell  v.  JV! 
T,  Life  Ins.  <fe  T.  Co. ,  383. 

Laws  1842,  chap.  240.  Restora- 
tion of  premises  taken  under 
summary  proceedings.      See  lb. 

8  R.  S.  (5  Ed.)  201,  §§  2,  3.  Ex- 
ecutors, &c.  See  Bom  v.  Barden, 
425. 

Laws  1873,  chap.  335,  §  114.  City 
officers.  See  Olmstead  v.  Mai/or, 
dbc.,  481. 

2  R.  S.  (Edmonds'  Ed.)  150,  §  40. 
Trial  of  actions  for  divorce.  See 
Batzelv.  lb.,  561. 

1  R.  L.  197.     lb.     See  lb. 


Act  June  2,  1877  (temporary  act). 
See  lb. 

RULES  OF  COURT. 

Authority  and  force  of  the  rules 
of  court  was  provided  for  in 
section  470  of  the  Code,  and  in 
laws  of  1870,  chapter  408,  sec- 
tion 13.  When  the  statutes  or 
the  rules  of  the  courts  do  not 
cover  a  case,  the  rules  of  the 
court  of  king's  bench  are  fol- 
lowed.     Tyng  v.  Marsh,  235. 

44  General  rules.  See  Tyng  v. 
Marsh,  285. 

10  Sup'r  Ct.  rules.     See  lb. 

40  (formerly  83),  General  Rolea. 
See  Batzd  v.  Batul,  561. 

See  Appeal,  2. 

SALE. 

1.  Upon  a  bill  of  lading  whereby 
wheat  was  shipped  by  A,  con- 
signed to  C,  at  the  city  of  New 
York,  to  be  delivered  to  C  or  its 
order,  on  payment  of  freight 
and  charges,  C  indorsed  a  letter 
directed  to  B,  stating  that  the 
bill  of  lading,  with  insurance  on 
the  same,  were  pledged  to  it 
(C),  as  security  for  the  payment 
of  an  accompanying  draft  drawn 
on  him  (B) ;  and  that  the  prop- 
erty was  placed  in  his  (B's) 
custody  in  trust   for  that  pur- 

Sose,  and  that  it  was  not  to  be 
evoted  to  any  other  use  until 
the  draft  was  paid;  and  that 
upon  his  (B's)  accepting  and 
paying  the  draft,  its  (C\s)  claim 
would  cease.  C  sent  the  draft 
with  the  bill  of  lading  attached 
to  its  correspondent  at  New 
York,  who  presented  the  same 
to  B,  who  accepted  them,  and 
detached  and  retained  the  bill 
of  lading  and  certificate  of  in- 
surance annexed.  B  did  not 
pay  the  draft.  Beld,  The  prop- 
erty in  the  wheat  did  not  pass 
to  B.  On  or  shortly  after  the 
arrival  at  New  York  of  the  boat 
on  which  the  wheat  was  shipped, 
but  before  its  delivciy  to  any 
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consignee  6  procured  a  sample 
thereof,  and  sold  the  cargo  by 
such  sample  at  the  Produce  Ex- 
change,  to  D,  who  knew  that 
the  cargo  was  afloat  and  had  not 
been  delivered  to  any  consignee. 
B,  by  producing  to  the  carrier's 
agent,  the  aforesaid  bill  of  lad 
ing,  prevented  a  delivery  of  the 
wheat  to  D.  JBeld,  the  draft 
having  been  dishonored,  that  D 
acquired  no  title  to  or  property 
in  the  wheat  as  against  C. 
Farmera^  Bank  v.  Brown^  522. 

2.  There  is  no  reason  for  applying 
to  a  sale  of  cargo  of  fruit  to  ar- 
rive, any  other  rule  of  law  than 
IS  applied  to  a  sale  of  a  cargo  of 
iron  or  grain.  An  undivided 
interest  may  be  sold,  and  deliv- 
ered either  by  a  fair  division  or 
the  delivery  of  a  bill  of  sale  to 
pass  the  title  in  prsesenti.  Law- 
rence v.  Gallagher^  309. 

8.  One  of  the  modes  of  conversion 
of  gold  price  into  currency  price 
in  gold  sales  on  credit,  stated. 
LaUy  y.  Colgate,  544. 

See  Title,  1. 

SERVICE. 

1.  The  act  of  1853,  in  relation  to 
substituted  service  of  summons 
and  complaint,  is  applicable  to 
cases  in  which  the  defendant,  if 
a  resident  of  the  State,  cannot 
be  found  after  proper  and  dili- 

gent  effort  to  effect  service  upon 
im,  or,  to  cases  in  which,  if 
found,  he  avoids  or  evades  such 
service.  These  provisions  are 
in  the  alternative  form,  and  are 
not  coupled  conjunctively;  if, 
therefore,  it  sufficiently  appeared 
by  the  affidavit,  upon  which  the 
order  was  made,  that  the  de- 
fendant could  not  be  found  (no 
question  being  raised  as  to  the 
earnestness  or  diligence  of  the 
effort  to  find  him)  the  order  was 
properly  granted.  Carter  v. 
laungs,  169. 

2.  The  word  found,  as  used  in  the 
the  statute,  is  the  equivalent  of 
the  Latin  word  inventus.     The 


primary  definition  of  the  verb  to 
find,  is  to  come  to,  to  meet,  and 
hence  to  reach,  to  attain  to,  to 
arrive  at.     lb, 

3.  It  appears  by  the  affidavit  upon 
which  the  order  was  granted  in 
the  case  at  bar,  that  the  officer 
charged  with  the  service  of  the 
summons,  was  unable  to  reach 
or  get  at  the  defendant  so  as  to 
serve  him  persounlly,  and  such 
inability  afforded  sufficient 
grounds  for  a  resort  to  other 
service,  which  this  statute  pro- 
vides in  cases  where  the  defend  - 
ant  cannot  be  found,  even 
although  the  defendant  did  not 
attempt  to  evade  or  avoid  per- 
sonal service.    Ih, 

4.  Although  the  order  appears  to 
have  been  mado  on  the  ground 
of  an  evasion  or  avoidance  of 
service,  it  was  not  irregularly  or 
improvidently  granted.  The 
question  is,  does  the  law  author- 
ize the  act  upon  the  facts  ap- 
pearing in  the  case,  namely,  that 
the  defendant  could  not  be 
found  by  the  officer.     lb. 

5.  Ch.  J.  Curtis,  in  an  opinion 
that  concurs  in  the  result,  holds 
that  under  the  facts  in  the  case, 
the  defendant,  through  his  wife 
as  his  agent,  or  acting  for  him 
in  the  premises  at  the  time,  de- 
clined or  avoided  the  service, 
and  the  order  for  substituted  ser- 
vice was  authorized  thereby.  lb. 

SHERIFF. 
See  Execution,  1-5. 

STATUTE  OF  FRAUDS. 

1.  The  change  of  possession  re- 
quired by  the  statute  must  be 
not  only  actual  but  continued, 
or  it  will  be  presumed  fraudu- 
lent.    Einstein  v.  Chapman,  144. 

2.  In  the  case  of  Tilson  v.  Terwil- 
liger,  56  N,  T,  273,  immediate 
delivery  was  made,  and  actual 
possession  retained,  by  the  pur- 
chaser about  a  year  before  the 
property  came  again  into  the 
hands  of  the  vendor,  to  be  kept 
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by  him  for  the  purchaser.  It 
was  held  that  the  possession  was 
not  continued  as  required  by  the 
statute,  and  therefore  the  sale 
was  presumptively  void  as 
against  a  creditor  of  the  ven- 
dor. Ih, 
8.  When  it  appears,  as  in  this  case, 
that  the  possession  was  not  con- 
tinued or  retained  by  the  pur- 
chaser, the  burden  of  proof  to 
establish  that  the  assignment 
was  made  in  good  faith,  and 
without  intent  to  defraud  cred- 
itors, rests  upon  the  defendants. 
ffdd^  that  the  evidence  in  this 
case  was  insuflBcient  to  remove 
the  legal  presumption  of  fraud 
which  arose  from  the  change  of 
possession  from  the  assignee  to 
his  assignor,  which  the  statute 
raises  imperatively.     lb, 

STATUTES. 

Doctrine  of  repeal  by  implication, 
considered.  See  PurseU  v.  N, 
r.  Life  Ins.  d  T.  Co,,  383. 

STOCKHOLDERS. 

1.  When  stockholder  estopped 
from  denying  authority  of  com- 
pany to  make  note  in  suit.  See 
Brown  Bros,  v.  Torrey^  1.. 

2  Liabilitv  of  stockholders  for 
debts  of  company.     See  Ih. 

See   CORPORATIONB,  6, 

SUBSTITUTED  SERVICE. 
See  Service. 

SUMMONS. 

When  indorsement  required  by 
statute  in  action  for  penalties 
may  be  omitted  from  summons. 
See  People  v.  BuU,  19. 

See  Service. 

SUPPLEMENTARY   PROCEED- 
INGS. 

The  court  may  appoint  a  receiver 
of  a  member's  property  in  a  seat 
in  cotton  exchange,  and    then 


compel  an  assignment  to  such 
person  (being  a  member  or  mem- 
ber elect)  who  shall  become  a 
purchaser  from  the  receiver,  or 
to  a  member  or  member  elect,  in 
trust,  to  assign  to  such  person 
(being  a  member  or  member 
elect)  who  shall  become  a 
purchaser  from  the  receiver. 
Eitterband  v.  Baggeit,  556. 

SLTREME  COURT. 

Its  jurisdiction  in  matter  of 
resignation  of  assignees  for 
benefit  of  creditors  exclusive. 
See  KeUey  v.  Dusenhuryy  238. 

SURETIES. 
See  Undertakings,  3-^. 

TAXES    AND    ASSESSMENTS. 

See  Life  Estate;  New  York 
City,  1, 

TENANCY  IN  COMMON. 
See  Execution,  4, 5. 

TENDER. 
See  Contract,  1,  3. 

TITLE. 

1.  B, doing  business  at  New  York, 
sent  an  order  to  A,  doing  busi- 
ness at  Buffalo,  to  buy  wheat  for 
him  and  ship  it,  advancing  the 
purchase  price  himself.  A,  not 
having  the  money  with  which 
to  pay  the  purchase  price,  ap- 
plied to  the  cashier  of  C  (a  bank 
at  Buffalo),  stating  he  had  the 
order  to  buy,  and  asking  if  the 
bank  would  discount  a  draft  at 
20  days,  drawn  on  B  at  New 
York  for  an  amount  sufficient  to 
pay  for  the  wheat,  with  the  bill 
of  lading  consigning  the  wheat 
to  the  bank  as  security ;  the 
bank  consented  to  do  so.  A 
thereupon  purchased  the  wheat 
ordered  by  B,  and  shipped  it, 
consigning  it  not  to  B,  bat  to 
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the  cashier  ot    the  hank,   and 
drew  a  draft  on  B  for  the  pur- 
chase money,  but  only  agreed  to 
deliver  the  wheat  to  the  drawer 
upon   condition   that  the  draft 
should  be  accepted   and  paid. 
The  bank  discounted  the  draft, 
receiving  from  A  the  bill  of  lad- 
ing for  the  wheat  as  security, 
and  gave  A  a   check  for   the 
•proceeds  of  the  discount,  with 
which  A  paid  the  purchase  price 
of  the  wheat.     A  made  the  pur 
chase  as  principal  vendee  with 
out  disclosing  to  his  vendor  for 
whom  he  was  acting.     After  the 
order  to  purchase,   but    before 
the  purchase,   B  wrote    to   A, 
asking  him  not  to  draw  for  any 
margin,    but    to    advance    the 
whole  purchase    price   himself, 
assigning  as  a  reason  that  prior 
thereto  he  had    purchased    on 
his  (B^s)  order,  and  had  drawn 
on  him  at  sight  for  part  of  the 
purchase     money,     known     as 
**  margin,"  and*  a    time    draft 
for  the  balance,  which  he  (A) 
had  procured  to  be  discounted 
by  tlie  Bank  of  Commerce,  in 
Buffalo,  with  a  bill  of  lading  as 
collateral;  and  the  Bank  was  re 
fusing  to  deliver  the  bill  of  lad- 
ing until  the  time  draft  Wtis  paid ; 
and  he  (B)  was  trying  to  get  the 
bill  of  lading  in  that  case,  and 
suggesting  to  A  to  consign  to 
his    (B's)    **care"    instead     of 
**  notifying    me."       Hdd^    that 
(1.)  A,  upon  the  purchase,  be- 
came the  owner  of  the  goods, 
with  full  power  and  authority 
to  dispose  of  it  as  he  saw  fit. 
(2.)  A,  by  his  transaction  with 
the  bank,  transferred  his  title 
and    ownership    to    the    bank. 
Farmers*  Bank  v.  Brawn,  522. 
2.  In  case  of  joint  defense  at  joint 
expense,    under    an    agreement 
therefor,  for  the  purpose  of  es- 
tablishing title  to  the  subject  of 
the  litigation  for  the  benefit  of 
parties  mentioned  in  the  agree- 
ment.    Although  the  expense  in 
procuring  rents  and   profits  of 
the  subject  of  litigation  is  not 


an  expense  incurred  in  establish- 
ing the  title,  yet  it  is  so  con- 
nected with  its  establishment  by 
increasing  the  benefit  to  be  de- 
rived therefrom,  in  which  in- 
crease the  parties  are  interested 
under  the  agreement,  that  it 
falls  within  the  items  of  expenses 
to  be  jointly  borne.  Ponvert  v. 
Belmont,  631. 

See  MoRTOAOB. 

TRESPASS. 

See  Execution,  4,  5  ;  Mortqagb, 

1,4. 

TRIAL. 

1.  Evidence  tending  to  contradict 
the  facts  in  the  case  as  claimed 
and  proved  by  the  plaintiff, 
makes  a  case  for  submission  to 
the  jury,  and  a  dismissal  of  the 
complaint  is  en'or.  White  v. 
Mcalio,  163. 

2.  An  order  sustaining  a  demurrer 
with  leave  to  defendant  to 
amend,  is  a  determination  that 
the  averments  in  the  defense  de- 
murred to  constitute  no  defense; 
and  remaining  unreviewed,  the 
determination  is  conclusive  on 
the  trial  of  the  cause.  Ryan  v. 
Mayor,  dte,,  202. 

3.  Where  a  party  proceeds  to  a 
trial  before  the  court  w^ithout  a 
jury,  and  without  objection  or 
a  demand  for  a  trial  by  jury,  he 
must  be  deemed  to  have  waived 
his  right  to  a  trial  by  a  jury,  if 
any  he  had.  Keiley  v.  Diuen- 
bury,  238. 

See  BAiLMEirr. 

TRUSTS. 

1.  A  trustee  who,  through  a  pur- 
chase in  his  own  name,  and  for 
his  own  benefit,  of  property 
belonging  to  the  cestui  que 
tnist,  in  relation  whereof  he  is 
trustee,  from  oue  holding  the 
same  same  in  pledge,  or  hypoth- 
ecation, or  under  a  mortgage  or 
lien,  in  a  manner  in  which  he  is 


618 


JUTDEX. 


authorized  to  sell,  acquires  pos- 
session thereof,  is  chargeable 
with  a  conversion.  Smith  v. 
Frost,  87. 

2.  Although  the  trustoe  acquires 
the  possession  rightfully  for  the 
purposes  of  tlie  trust,  yet  if, 
when  by  the  terms  of  the^trust, 
the  property  is  deliverable  to  the 
cestui  que  trusty  he  on  demand 
refuses  to  deliver,  he  is  charge- 
able with  a  conversion.     Ih, 

8.  The  cestui  que  trust  need  not 
base  his  action  on  the  agreement 
which  raises  the  trust.  He  may 
bring  a  common  law  action  of 
trover  for  the  convereion.  Ib» 
,.  4.  The  property  and  trusts  created 
by  an  assignment  for  the  benefit 
of  creditors,  cannot  be  trans- 
ferred by  the  resignation  of  the 
trustee  in  favor  of  some  one  else, 
unaccompanied  with  the  consent 
of  the  cestuis  que  tnist  or  the 
order  of  the  supreme  court. 
Kfiley  v.  Dusenburi/y  238. 

See  Assignment  fob  Benefit  of 
Creditors;  Creditor's  Bill. 

UNDERTAKINGS. 

1.  The  plaintiff  obtained  an  order 
•  requiring  defendant  to  show 
cause  why  an  injunction  should 
not  be  granted  against  him,  and 
in  the  meantime  enjoining  de- 
fendant ;  on  this  temporary  in- 
junction the  undertaking  in< 
question  was  given  ;  on  the  re- 
turn of  the  order  to  show  cause, 
the  court,  after  hearing  both 
parties,  ordered  that  tiie  order 
to  show  cause  be  made  absolute, 
and  that  defendant  be  enjoined, 
etc.  On  appeal  by  defendant 
from  this  order,  the  general 
term  modified  it,  and  affirmed  it 
as  modified.  After  this,  de- 
fendant's attorney  gave  a  con- 
sent for  the  discontinuance 
of  the  action  without  costs. 
Upon  this  consent  plaintiff  en- 
tered an  order  of  discontin- 
uance without  costs.  Defend- 
ant's attorney  gave  the  consent 
on    receiving    $100    for   costs. 


Held,  that  it  was  not  per- 
fectly clear,  that  there  was  no 
right  of  action  on  the  undertak- 
ing ;  that  there  was  enough 
doubt  on  that  point  to  authorize 
an  order  of  reference  as  to  dam- 
ages.    Palmer  v.  Folet/,  365. 

2.  The  release  by  the  party  to 
whom  the  first  undertaking  is 
given  or  his  assignee,  of  the  sure- 
ties to  that  undertaking,  do^ 
not  release  the  sureties  on  a  sub- 
sequent undertaking  given  to 
him  in  the  same  action.  Bren- 
nan  v.  Amstein^  875. 

3.  Payment  in  whole  or  in  part  by 
the  sureties  to  a  prior  undertak 
ing  reduces  the  liability  of  tlie 
sureties  on  a  subsequent  one  to 
the  party  to  whom  it  is  ^ven, 
bv  the  amount  of  such  pajrment. 
Ih. 

4.  Where  the  undertaking  in  an 
action  is  insufficient  to  stay  ex- 
ecution, but  was  accepted  as 
sufficient  and  all  proceedings 
stayed  on  the  faith  thereof. 
Held,  that  the  sureties  were  lia- 
ble thereon.     lb. 

5.  A  release  of  the  sureties  to  the 
undertaking  given  by  the  plain- 
tiff on  taking  the  property  in 
claim  and  delivery  from  the  de- 
fendants upon  a  receipt  from 
them  of  a  portion  of  the  amount 
for  which  they  are  bound  under 
their  undertaking,  will  not  re- 
lease the  sureties  to  an  under- 
taking given  by  the  plaintiff  on 
appeal  to  the  general  term  from 
a  judgment  rendered  against 
him  in  the  action  for  the  pur- 
pose of  staying  execution;  but 
they  are  entitled  to  have  cred- 
ited on  the  amount  for  which  they 
are  bound  the  sum  received  from 
the  sureties  on  the  first  under- 
taking. Brennan  v.  Amstein^  876. 

See  Reference,  7. 

USURY. 

Charges  of  specific  sums  or  certain 
percentages  for  prospective  com- 
missions and  losses  or  expenses 
on    and    for     the     anticipated 
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borrowing,  by  the  creditor,  of 
tlie  sum  forborne  during  the 
period  of  forbearance,  the  debtor 
agreeing  to  pay  such  charges  at 
all  events,  whether  the  com- 
missions be  earned  or  not,  or 
whether  the  losses  and  expenses 
occur  or  not,  constitutes  usury. 
Heidenheimer  v.  Mayer',  606. 

WAIVER. 

See  Contracts,  6,  7;  Iksurancb, 
6;  Jury  Trial;  Trial,  8. 

WAREHOUSEMEN. 
See  Bailment. 


WITNESS. 

1.  Conviction  in  another  State,  or 
foreign  country,  of  an  infamous 
crime,  does  not  render  one  in- 


competent as  a  witness  in  this 
State.  NaVl  Tmst  Co.  v.  RoberU, 
100. 

2.  Where  the  evidence  shows  that 
the  fact^sworn  to  is  in  part  true, 
and  in  part  eiToneous,  arising 
from  (nistake  or  miscalculation, 
or  excusable  exaggeration,  the 
witnesses,  as  to  the  fact,  are  not 
wholly  discredited.  Zimmermait 
V.  JVafl  S.  *S.  Co.,  639. 

8.  Evidence  purely  in  support  of 
a  witness  cannot  be  given  until 
a  necessity  has  been  shown  for 
it  by  impeachment.  O^IIagan  v. 
Dillon,  466. 

4.  When  a  witness  admits  having 
had  a  conversation,  but  is  not 
asked  the  details,  another  wit- 
ness cannot  be  called  to  testify 
to  the  details  for  the  purpose  of 
contradicting  first  witness.     Ih. 

See  Evidence,  6,  25-27. 
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